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THAT  fyftem  of  law  which  was  dircourfed  upon  fo 
fully  in  the  reign  of  Henry  III.  continued  ftill  to 
prevail,  with  fuch  fmall  alterations  in  the  form  and  circum- 
ftances,  as  had  been  fuggefted  by  the  courts,  or  impofed 
by  parliament  in  the  two  intermediate  reigns.  Other 
feeming  changes  alfo  had  crept  in,  which  upon  examina- 
tion appear  nothing  more  than  new  words  and  terms  to 
exprefs  old  ideas.  Thefe,  however,  cannot  be  palTed  over 
in  a  work  whofc  defign  is  to  throw  new  light  upon  the  law. 
Vol.  III.  B  by 
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CHAP.  XV.     by  confidering  it  hillorically ;   a  novelty  in  cxprcflion  be- 
^""tt^^fTTr'     ine:  alone  fullicient  to  obfcure  a  fubicct,  otherwife  ever  fo 

itiJ W,  111,  "^ 

well  underftood. 

We  (hall,  therefore,  take  a  view  of  the  changes  made 
in  the  law  by  the  determination  of  courts  during  this 
icign,  purfuing  the  following  order  :  firfl:,  of  the  rights  of 
perfons  and  of  things ;  then  of  the  adminiftration  of  civil 
juftice;  afterwards  we  (hail  confidcr  the  alterations  that 
took  place  in  the  nature  of  crimes,  and  the  adminiftra- 
tion  of  criminal  juftice. 

Notwithstanding  the  canonifts  had  failed  in  the 
reign  -of  Henry  III.  in  their  attempt  to  introduce  their  law 
of  legitimacy^,  by  which  a  cbild  born  before  marriage,  if 
marriage  followed,  was  confidered  as  legitimate  ^  yet  the 
law  of  England  had  fufFered  fuch  iflue  to  obtain  a  degree 
of  right  and  preference  before  other  children  born  out  of 
wedlock.  A  child  fo  born  was  called  a  hajiard  eignt,  to 
diftinguifli  it  from  the  child  born  after  marriage  of  the  fame 
mother,  which  was  called  mul'ier  pu'ifnc  y  tnulieratus  being 
the  appellation  applied  to  a  legitimate  fon  by  Glanvillc 
and  our  other  old  writers  b.  It  had  become  the  law  of 
defcent,  that  if  a  perfon  died  feifed  in  fee,  leaving  iifue  a- 
h/^ard  egnic y^nd  mu/ierpuifn>,  and  the  baftard  entered  and 
died  feifed,  fuch  regard  fhould  be  paid  to  this  undifturbcd 
pofielTion,  fan6lioned  afterwards  by  a  defcent  in  a  lawful 
way  on  his  ilTue,  that  themulicr  fhould  be  precluded  from 
entering  on  the  ifiue.  Such  was  the  law  in  the  early  part 
of  this  reign,  and,  no  doubt,   long  before  *=. 

Many  points  arofe  upon  this  new  piece  of  law,  and 
many  v/cre  fettled  in  this  king's  time.  It  was  faid,  that 
the  right  in  the  ifFue  accrued  by  the  dying  feifed  of  the  an- 
ceftor  ;  therefore  if  any  thing  happened  that  in  other  cales 
would  take  ofF  the  effeft  of  a  dying  feifed,   the  mulicr  was 

»  Vid.  ant.  vol  I.  265.  c  21  Ed.  III.  34. 

i*  Vid,  ant,  vol.  L  104. 
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not, barred.  Thus  it  was  held,  that  fliould  the  defcent  hap- 
pen while  the  mulier  was  within  age,  he  fhould  not  be 
^barred^'.  Again,  where  the  badard  entered,  and  con- 
tinued feifed  for  eight  years,  and  then  infeoffed  another, 
who  died  feifed  without  any  interruption,  it  was  thought 
that  fuch  a  dying  feifed  would  not  bar  the  mulier;  but 
that  cafe  happened  to  be  decided  upon  the  nonage  of  the 
mulier e.  This  privilege  of  the  baflard  only  availed  his 
ifluc  as  againft  the  mulier  and  his  iiTue,  and  not  againft  a 
Granger;  nor  would  it  avail  againft  the  ifTue  of  the  mu- 
lier, if  they  claimed  under  an  intail.  Thus  where  land 
xvas  given  in  tail,  with  a  remainder  over  in  tail  ;  and  the 
firft  tenant  in  tail  had  ifTue  a  baftard  and  mulier,  and  died 
feifed;  the  baflard  entered,  continued  in  pofTeffion,  had 
ifTue,  and  died  feifed ;  the  iiTue  entered,  the  mulier  died 
without  ifTue;  it  was  held,  the  fecond  remainder-man 
(hould  have  a  formedon,  not  being  bound  by  the  defcent 
on  the  ifTue  of  the  baflard  f. 

The  maxim  of  poffcjjio  frniris  de  foedo  fimplki facit  fo- 
rorem  ejfe  hceredem  &,  or,  in  a  more  general  fenfe,  the  rule 
of  excluding_the  half  blood,  was  held  to  as  flri6i:  a  conflruc- 
tion  as  that  about  7nulier  puifne.  If  a  perfon  was  feifed 
in  tail,  and  died  leaving  two  fons  by  difTerent  venters,  the 
youngeft  would  inherit  to  the  eldefl,  performam  doni ;  be- 
ing heir  of  the  body  in  tail,  tho'  not  in  fee-fimple.  Thus 
this  maxim h  and  the  exclufion  of  the  half  blood  was  con- 
fined to  eflates  in  fee-fimple  wholly,  and  to  fuch  as  were 
ftridly  in  poffejjlon.  Upon  the  point  of  pofTefilon,  many- 
doubtful  cafes  arofe.  A  man,  having  a  fon  and  daughter 
by  one  venter,  and  a  fon  by  another,  gave  his  land  to  his 
eldefl  fon  in  tail,  and  then  died  ;  fo  that  the  fee  defcend- 
ed  on  the  eldefl  Ion,   who,  being  now  feifed  in  tail  with  a 
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49-  8  Vid,  ant.  vol.  II.  317. 
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^CHAP^XV.     rcvcrfion  in  fee,  died  without  heirs  of  his  body  ;  In  ^vhi^Ji 

EDW.  in.       cafe  it  was  held,   the  younged  fon  Hiould  have  the   land, 

and   not  the    daughter'.     Again,    land   was  given  to  a 

baron  and  feme,  and  the  heirs  of  their  body,   remainder 

to  the  right  lieirs  of  the  baron ;    they  had  ifTue  a  fon,   and 

the  feme  died  ;    the  baron  married,  and  had  ifTue  another 

fon,   and  died;    the   eldefl   fon  entered,   and   died   fcifed 

without  ifTue  :   here  it  was  held,   that  the  land  belonged  to 

the  younger  fon  of  the  half  blood;   for  the  elder,   as  in  the 

former  cafe,   was  only  feifedof  the  entail,   and  was  not  in 

pofTefTion  of  the  revcrfion  ^. 

In  order  for  this  rule  to  take  efTeQ,  the  reverfion  fhould 
come  into  a£iual pojpjftoti.     A  man  feifed  in  fee  leafed  his 
land  for   life,    and  then  had  a  fon  by  one  venter,    and  a 
daughter  by  another  j  and  died,  after  the  time  at  which 
the  rent  was  payable,   but  without  receiving  it ;    then  the 
fon  died  before  the  next  d/iy  of  payment  ;    fo  that  he  had 
only  a  feifin  in  law  of  the  rent,    and  not  in  fa6l  :  after  this 
the  tefiant  for  life  died  ;  and  it  was  held,  that  the  reverfion 
went  to  the  daughter,  and  not  to  the  heir  of  the  fon,  be- 
caufe  the  father  was  the  perfon  lafl  feifed  ;    the  reverfion 
never  having  fallen  into  a6lual  pofTeflion  during  the  life  of 
the  elder  fon  •.     Yet,  on  the  other  hand,  where  a  guardian 
entered  during  the  infancy  of  an  elder  fon,    and  afligned 
dower  to  the  widow,  it  was  held,   that  the  pofTeflion  of  the 
guardian  was  fuflicient  feifin  of  the  heir,    to  exclude  the 
half-blood ;  but  the  part  held  in  dower  prevented  that  feifin, 
and  that  the  land  fo^ holden  defcended  to  the  half-blood  ^. 
The    interpretation   of  the  flatute    de  domsy    and  the 
whcHe  doclrine  of  entails  and  remainders,  were  debated  in 
every   point  of  view.     Limitations  of  a  new  impreflion 
were  devifed  for  the  purpofc  of  ordering  property  conform- 
ably with   the  wifhes  of   its  owners ;   and  doubts  were 


Limitations  in 
tail  and  remain- 
dsr. 


!  24  Ed.  III.  13. 
^  yj  Alf.  4. 


'  35  Ed.  in.  Bro.  defcent  28. 
«  8  Afl".  6, 


fomc^ 


ENGLISH     LAW. 


fometlmcs  ralfed  upon  thefe,  whether  they  were  within  the 
meaning  of  that  famous  a£t.     Although    no   more  than 
three  fpecics  of  entails   are  mentioned  in  that  a6i:,    the 
courts  had  been  difpofed  to  bring  almoft  every  fort  of  con- 
ditional fee  within  the  equity  of  it.     We  find  in  thisreign 
the  following  gifts   in   tail  and  remainder  ;     Firll:,  to  a 
baron  and  feme,  and  the  heirs  that  the  baron  fhall  beget 
On  the  feme.     Secondly,  to  a  man  and  his  heirs,  if  he 
has  iflue  of  his  body:  and  if  he  dies  without  heirs  of  his 
body,  remainder  over.     Thirdly,  to  a  man  and  his  heirs, 
if  he  has  any  dc  came fua  ;   if  not,  the  reverfion  to  the  do- 
nor.    Fourthly,    to   a    baron  and  feme,  et  uni  hceredi  de 
corpore  fuo  legitime  procreato^  et  mi  hceredi  ipftus  bceredis. 
Fifthly,  to  a  man  and  his  fifter,  and  the  heirs  of  their  two 
bodies  begotten.     Sixthly,  to  two  men,    and  the  heirs  of 
their  two  bodies  begotten.     Seventhly,    to  a  man,  and 
the  heirs  male  of  his  body.     We  find  remainders  of  the 
following  kind;  to  a   father  for  life,  with  remainder  to 
the  eldeft  fon,  and  his  wife  in  tail,  remainder  to  the  right 
heirs  of  the  father;  a  leafe  for  life,  remainder  over  in  fee  ; 
a  gift  in  tail,  remainder  to  the  donor  for  life,  remainder 
pver  in  fee  ;  and  the  like  limitations^  which  may  be  eafily 
imagined  after  thefe  inftances. 

The  firft  of  the  above-mentioned  limitations  was  con- 
tdered  as  a  fpecial  tail,  as  well  in  the  feme  as  in  the  baron". 
In  the  fecond  and  third  entails,  it  v/as  argued  that  the  gift 
was  in  fee-{imple  on  the  condition  and  t^rms  jof  the  tenant 
bavjng  heirs  of  his  body  ;  which  event  taking  place,  the 
ellate  defcendcd  to  his  right  heirs  :  but  this  conn:ru6lion 
was  over- ruled,  and  they  were  held  to  be  limitations  in 
tail  °.  The  entails  to  two  metiy  and  thofe  to  a  man  and  hi  f 
fijler^  and  the  heirs  of  their  bodies,  were  allowed  fufficient 
and  lawful    upon  this  reafon  :    that   thcv  mi^^-ht  each  re- 
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35  Air.  14.    37  A/i;  15. 
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•  CHAP.  XV.     fpeaively  have  fuch  heirs  of   their  bodies  as  would  fatisfy 
XDVV.  )ji.       ^^^^  dcfcription  of  the  entail  r.     The  gift  to  a  man  andthc 
heir^  male  of  his  body,  called  upon  the  court  to  explain  at 
large  the  force  of  the  ftatutc,  as  to  dcfccnts  in  tail.     The 
donee  in  that  cafe  had  idue  a  daughter,   who  had  iffue  a 
ion,   and  then  died,  ;    and  it  became  a  qucftion  whether 
'    the  grandfon  fhould  fucceed.     It  was  argued  he  ftiould  be 
heir  in  tail,    becaufc   in  fuch  a  gift  at  common  law  the 
jfTue  would  inherit  in  fee,  on  account  oPii^e  word  heirSy 
and  the  power  the  anceflor,    after  iffue,  had  of  aliening  > 
and  as  the  ftatute  only  reftrains  from  alienation,  when  that 
was  complied  with,    and  the  land  was  left  to  defcend,    it 
was  contended  that  the  grandfon  fhould  take  as  before  the 
ftatute,   that  is,    in  fee-fimple.     But  it  was  refolved,  this 
was  a  gift  in  tail,    which   did  not  give  an  inheritance  fo 
largely  as  a  gift  to  a  man  and  the  heirs  of  his  body  ;  upon 
which  the  other  fide  feemed  to  argue,  that  there  indeed  the 
grandfon  would  inherit  by  regular  defcent  in  fee-tail  gene- 
ral'^ but  here  the  entail  was  to  Tifpecial  heir,  and  the  grand- 
fon did  not  convey  the    defcent  to  himfcif  in  the  fpecial 
manner  required,  as  he  claimed  through  his  mother,-  who 
could  not  be  heir  under  a  limitation  to  heirs  niale^.     On 
another  occafion,  a  gift  to  a  man  and  his  heirs  male,  with- 
out faying  of  his  body,  was  adjudged  in  parliament  a  fee- 
fimple. 

Where  land  was  given  to  a  man  and  his  wife  in  fpecial 

tail,    and  cither  of  them  died  without  ilTue,    the  furvivor 

was  by  law  to  hold  it  for  life,  and  was  termed  tenant intail 

Tenant  in  tail      after  pojftbility  of  iffue  extin^.     It  was  held,  that  as  fuch 

^iter  pofnbjiuy,   j-^j^^j^tg  ^^^^^  i^^^  ^^  edate  of  Inheritance,  the  furvivor  was, 

though  in  efFciSt  only  tenant  for  life  ^,  not  to  be  impeached 
of  walle. 


'  T7  Ed.  Ill,  78.b.  '  Old  Tenures. 

''  J  8  Ed.  Hi.  46.a. 

One 
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One  of  the  rules  which  had  been  eftabllflied  refpe^ling    ^^^j^T;,^^ 
remainders  was,  that  they  fliould  take  effe6l  immediately     £dw.  ill. 
upon  the  failure  of  the  preceding-eftate,  or  otherwife  they 
fhould  be  void.     Thus,    where  there  were  a  brother  and 

« 

fifler,  and  land  was  given  to  A.  for  life,  remainder  to  the 
right  heirs  of  the  brother,  and  he  died  ;  after  which  the  te- 
nant for  Hfc  died,  and  the  fifler  entered  ;  there,  though  the 
wife  of  the  brother  was  afterwards  delivered  of  a  pofthu- 
mous  fon,  it  was  held,  that  the  fifter  fhould  retain  the  land  •: 
and  it  was  faid,  that  wherefoever  a  remainder  or  purchafe 
vefted,  there  it  ftiould  continue  ;  but  it  would  be  otherwife 
of  a  defcent  in  the  like  cafe.  Again,  where  there  was  a 
tenant  for  life,  remainder  to  the  right  heirs  of  /  and  AT. 
/.  had  iffue,  and  died  ;  then  the  tenant  for  life  died,  and 
the  heir  of  /.  entered  ;  after  which  N.  died  :  here  it  was, 
conformably  with  the  above  cafe,  determined,  that  the  heir 
of  N.  took  nothing  ;  for  he  was  not  heir  to  N.  at  the  time 
the  remainder  fell,  for  nemo  ejl  hceres  viventis :  and  it  was 
faid,  that  where  there  was  a  tenant  for  life,  remainder  to 
the  right  heirs  of  /.  the  remainder  was  in  abeyance  during 
the  life  of  /;  and  if  he  furvived  the  tenant  for  life,  the 
remainder  became  void,  becaufe  there  was  no  perfon  in  e/7} 
to  take  it  when  it  fell  ^ 

Anot  her  rule  of  remainders  was,  that  they  took  effc6l 
at  the  fame  time  when  ^he  firft  eflate  was  created,  and 
their  continuance  depended  upon  the  continuance  of  that, 
all  ftanding  or  falling  together.  Thus,  where  lands  were 
given  for  life,  with  condition  to  perform  certain  duties,  re- 
mainder over,  with  the  fame  condition,  if  the  heir  entered 
on  the  tenant  for  life  for  breach  of  the  condition  ;  tlie  re- 
mainder was  like  wife  defeated  ^ 

Many  of  the  remainders  litigated  in  this  reign  are  to 
be  explained  upon  one  or  other  of  thefe  rules.  Thu^i, 
where  there  was  tenant  for  life,  remainder  over,  if  the  te- 
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CHaP.  xv.  nant  for  life  died,  and  he  in  remainder  agreed  totlielimi- 
LDW.  ilL  ^^^^^'^f  ^'^^  Hood  m  the  place  of  the  tenant  for  life  ;  the 
particular  tenant  and  reaiainder-inan  making  but  one  de- 
gree ina  \vrit  of  enir\.  if  a  termor  or  guardian  leafed  tor 
hie,  remainder  over,  and  he  m  remainder  agreed,  he  was 
equally  a  diiTcifor  with  the  tenant  for  life  ;  it  being,  in  law, 
all  one  eilate  ". 

The  giving  an  ed^Ue  to  a  man  for  life,  with  remainder 
to  his  right  heirs,  was  a  fpecies  of  limitation  invented  fince 
the  tinie  of  Bracton,  and  probably  fiace  the  ftatute  de  donis 
gave  an  example  and  an  authority  for  making  ll:ri6t  fet- 
tlements.  The  obje6t  of  this  new  mode  of  conveyance,  no 
doubt,  was  to  give  the  heir  a  titje  by  purchafe,  inftead  of 
one  by  defcent,  which  was  clogged  with  the  heavy  appen- 
dages of  wardfhip,  relief,  marriage,  and  the  like.  But 
the  courts  put  a  confl:ruclion  on  fuch  gilts  that  wholly  de- 
feated the  defign  of  the  makers.  Where  a  gift  was  made 
to  a  man  for  file,  remainder  to  another  for  life,  remainder 
in  fee  to  the  right  heirs  of  the  firtl  taker  ;  it  was  held  that 
the  firfl  tenant  for  life  might,  by  virtue  of  the  limitation  to 
his  heirs,  either  give  or  forfeit  the  tee-fimplc,  although  it 
did  not  properly  relf  in  him  during  the  mefne  remainder^. 
And  where  an  elf  ate  was  given  for  life  to  a  father,  remain- 
der to  the  firfl:  fon  and  his  wife  in  tail,  remainder  to  the 
right  heirs  of  the  father  ;  t.he^father  died,  and  then  the 
eldeft  fon  and  his  wife  died  without  ifTue ;  the  lord  was  per- 
mitted to  avow  upon  the  younger  fon  for  the  relief,  as  heir 
cf  his  elder  brother  to  the  remainder  in  fee  ;  though  the 
younger  fon  contended  he  Cimc  in  as  purchafcr,  under  the 
words  right  heirs  if  his  father^  and  that  the  tail  and  the  fee 
could  not  he  limul  ts'  femel  \n  his  elder  brother  >'. 

We   have  furpofcd  the  above   fcttlements  to  have  been 

Wills  «tf  land,  il--  i  -li  J>*f 

jnade  by  lomc  common-law  conveyance  m  the  donor  s  lirc- 
«  50  Ed.  III.  21.         '  i^Ed.  III.  -c,         >•  40  Id,  III.  9. 

time  > 


ENGLISH     LAW. 


time  J  that  is,  by  fine,  by  feofFment,  or  fome  other  grant 
with  livery  of  feifin  ;  or  fuch  a  conveyance  as  countervail- 
ed a  feoffment,  as  a  leafe  for  life,  or  for  years,  with  a  re- 
leale  '^.  Thefe  were  the  only  methods  for  a  voluntary 
transfer  of  freehold,  by  the  general  law  of  the  kingdom. 
But  there  prevailed  in  certain  places  a  cuftom,  by  which  the 
inhabitants  enjoyed  the  privilege  of  devifing  their  lands  by 
tejiawent.  The  exiftence  of  fuch  cuftoms  has  been  teflified 
by  Glanvllle  and  Bra6ton ;  but  the  particular  influence  of 
them,  and  the  form  of  fuch  wills,  are  wholly  unnoticed  by 
thofe  writers  ;  To  that  till  the  reign  of  this  king  there  is  lit- 
tle or  nothing  to  be  met  with  in  any  law  book  upon  the 
fubje<9:  of  devifes  of  land.  What  hints  are  to  be  found 
in  Bra6tonand  Glanville  relate  rather  to  the  nature  of  wills 
in  general  ;  which  too,  being  an  obje6t  of  clerical  judica- 
ture, were  hardly  thought  a  part  of  their  fubje6l*.  We  now 
find  many  adjudged  cafes  upon  wills  of  land  ;  and  fome  of 
thofe  rules  were  now  laid  down,  which  governed  afterwards 
when  devifes  became  the  general  law  of  the  kingdom. 

If  lands  were  devifabje,  it  was  mofl:ly  in  boroughs;  and 
the  courfe  by  which  the  devifee  was  put  in  poflcllion  was 
different.  In  fome,  it  was  the  duty  of  the  bailiff  of  the 
place  to  give  him  feifin  ;  in  others  (and  that  was  the  mofl 
common  practice)  there  lay  a  writ  called  ex gravi  querela^ 
which  was  to  be  executed  by  the  officer  of  the  town'^.  It 
was  held  for  fettled  law,  that  a  hufband  might  give  land  to 
his  wife  by  lafl:  wills  though  he  could  not  by  deed  ;  but  a 
wife  was  not  allowed  to  make  a  will  of  lands  to  her  huf- 
band, as  it  would  be  conftrucd  to  be ^  the  aci:  of  the  huf- 
band, or  at  lead  to  be  done  by  his  coercion  ;  though  it  was 
allowed  that  (he  might,  by  the  affent  of  her  hufband,  devifc 
the  moiety  of  her  hufband's  goods^  and  make  executors, 
who  fiiouM  prove  the  will  by  tlie  hufband's  affent  :    which 
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nearly  correfponds  with  what  was  laid  down  for  law  in  the 
times  of  Bradon  and  Glanvilled.  If  the  hufband,  after 
her  death,  would  prohibit  the  proving  of  the  will,  he  might, 
and  the  will  would  be  void  e.  So  flood  the  law,  as  to  the 
wills  of  femes  covert.  It  was  not  uncommon  to  devife  land 
to  executors  to  make  diftribution  for  the  good  of  the  tefta- 
tor's  foul  ;  in  which  cafe,  fhould  the  executors  refufe  or 
negle6tto  do  it,  and  take  the  profits  to  their  own  ufe,  the 
heir  might  enter,  and  have  an  affife*".  It  was  held,  that 
fhould  one  executor  die,  the  reft  might  lawfully  fell  S- 
There  feems  to  have  been  a  difference  between  a  devife  of 
land/^  executors  to  fell,  and  a  devife  of  land  to  be  fold  b^ 
executors:  in  the  latter  cafe,  they  were  confidered  as  having 
no  pofTefiion  '"',   but  merely  an  authority. 

There  are  fome  inftances  of  an  inclination  to  keep  a 
gift  of  land  by  will  within  fome  of  the  ftriftnefs  with  which 
gifts  by  deed  were  conflrued.   Where  a  man  gave  his  land 
by  will,  and  it  was  aliedged  that  he  afterwards  fold  it,  and 
took  it  back  in  fee  to  defeat  his  will,  it  feems  to  have  been 
-conflrued  as  a  revocation  ;  upon  the  idea,  we  may  fuppofe, 
-that  the  tee  he  died  feifed  of  was  confidered  as  a  new  pur- 
chafe  fince  the  will  was  made,  and  therefore  fuch  as  could 
not  be  conveyed  by  an  inftrument  made  before  '.  Again, 
it  was  held,    that  where  land  was  devifed  without  any  ex- 
prefs  mention  of  the  eftate,  the  devifee  could  properly  have 
it  only  for  life  ;  fo'that,  in  this  refpecl,  a  devife  and  a  live- 
ry agreed  :    however,    it   v/as   at  the  fame  time  admitted, 
that  a  devife  to  a  man  in  perpetuum,   or  to  a  man  and  his 
fjffigns,  would  convey  a  fee-fimple*^. 

The  courts,  indeed,  began  to  make  allowance  in  the 
conftrudion  of  wills,  which  were  never  indulged  to  deeds ; 
and  it  became  a  rule,  that  the  intention  of  the  devifor  was 
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to  be  fought  out  by  all  pollible  inveftlgation,  and  obferved     chap,  xv, 

with    flri^tncfs,   however  untechnically  it  might   be    ex-       rnvv  IIL 

prefTed.  Thus,  where  a  remainder  was  hmited  by  will  pro- 

pinquicribus  kicred'ihus  de  fanguine  puerorum  of  the  devifor, 

it  was  beld,  that,  upon  the  devifor  dying,  leaving  two  fons 

who  died   without    iflue,  and  a  daughter  who  had   ifTue 

Ifabel,  and  then  died,  that  7/^?^^/ fliould  take,  and  was  fuf- 

ficicntlydefcribedby  the  will  '. 

Of  warranty 

We  have  feen  ^,  in  the  lafl:  reign,  that  the  warranty  or  with  affcu, 
tenant  in  tail^  with  affets  in  fee-fimple  defcending  upon  the 
iflue,  was  held  a  bar  to  his  claiming  any  thing  under  the  en- 
tail. We  now  find  the  courts  exprefsly  declaring  that  this 
was  admitted  to  be  a  bar,  upon  the  equity  of  the  flatute  of 
Glocefl:er,  which  ordained  that  the  ifTue  Ihould  not  be  bar- 
red by  the  a6l  of  the  father  to  demand  the  feifin  of  the 
mother,  unlefs  he  had  value  in  recompence  by  defcent 
from  the  father.  But  the  courts  were  more  ftrid  in  requir- 
ing a  bona  fide  recompence  to  the  ifTue  of  tenant  in  tail, 
than  to  the  ifTue  of  tenant  by  the  curtefy.  For  if  the  former 
had  afTets  by  defcent,  and  aliened  thofe  afTets  in  fee,  and 
died  ;  then,  though  himfelf  having  received  afTets,  was 
barred,  yet  his  ifTue,  or,  if  he  had  none,  his  younger  bro- 
ther, would  not  be  barred  ;  every  heir  in  tail  being  confi- 
dcred  as  privy  to  the  recovery  of  the  land  in  tail,  unlefs  he 
had  had  recompence  by  defcent  in  fee-fimple.  On  the 
other  hand,  if  a  tenant  by  the  curtefy  aliened,  and  value  in 
fee-fimple  defcended  to  his  iiTue,  it  was  a  good  bar,  though 
the  ifTue  fhould  afterwards  alien  the  fee-fimple,  and  die 
leaving  ifTue  ;  it  being  a  rule,  that,  as  the  ilTue  was  once 
lawfully  barred,  the  ifTue  of  that  ifTue  fnould  have  no  title 
to  demand  any  thing  of  the  mother'sVeifin  ".  As  warranty 
implied  that  it  was  accompanied  by  a  recompence,  the 
law  took  care  that  fuch  recompence  fhould  really  continue  ; 
and  fuch  great  force  was  allowed  to  a  warranty  fo  circum-  ^ 

^3oAnr.47.         «Vicl.  ant.  vol.11.  323.         -  O.  N.  B.  r4^  b.  144.  a. 
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(lanced,  that  It  was  held  fufficient  not  only  to  bar  the  IfTuc, 
but  the  reverfion,  even  if  in  the  kinsr°.  But  afTets  with- 
out  a  warranty  were  of  no  more  effcd  than  a  warranty 
without  alTcts  P. 

When  afTets  were  confidered  fo  necefTary  a  requifiteto 
give  effecSl  to  the  warranty  of  the  perfon  ahening  an  eftate 
in  prejudice  of  his  ifTue,  it  was  merely  in  compliance  with 
the  rule  which  had  been  adopted  from  the  ftatute  of  Glo- 
cefter  ;  the  warranty  being  of  itfelf  fufficient,  at  common 
law,  to  bar  the  ifTue  from  making  any  claim  againll:  it  9  : 
and  the  ftatule  de  donis,  which  had  forbid  the  alienation  of 
the  tenant,  had  not  taken  away  the  force  of  his  warranty. 
Of  barrinr  cn-  "^^^  ^^  ^^  ^^^  \i^\<^  in  another  inftance  of  warranty  j  for  if 
tails.  the  uncle,  or  other  anceftor,  or  coulin  collateral^  who  was 

not  privy  to  the  entail,  aliened  with  warranty,  or  made  a 
releafe  with  warranty,  and  died  without  heirs  of  his  body, 
(o  that  the  next  ijfue  in  tail  was  become  his  right  heir,  fuch 
iffue  would  be  barred  by  his  anceflor's  deed  with  warranty  i' 
As  for  inftance,  where  there  was  a  tenant  in  tail,  the  re- 
mainder to  E,  in  tail,  the  remainder  to  C  in  tail,  and  the 
firft  tenant  in  tail  died  without  ifTue  ;  E^  in  the  firfl:  re- 
mainder made  a  feoffment  with  warranty,  and  had  ilTue, 
and  died,  and  then  the  ifTue  died  without  ifTue  ;  fo  that  C. 
in  the  fecond  remainder  became  heir  to  E*  ;  here,  though 
the  ifTue  of  E*  would  not  be  barred,  bccaufe  there  were  no 
afTets  by  defcent,  yet  C  was  held  to  be  barred  by  the  war- 
ranty ^  The  fame  if  an  uncle  of  tenant  in  tail  rcleafed 
with  warranty  to  an  alienee  of  the  tenant,  this  would  bar 
the  IfTue  from  claiming,  though  the  uncle  never  had  pof- 
Tcffion  or  right  in  the  land. 

'J'hus  an  cf^ate  tall  might  be  barred  by  the  warranty  of 
an  anceflor  under  whom  the  eflate  was  claimed,  if  accom- 
panied with  afTets  j  and  by  the  warranty  of  an  anceflor  un- 

•  46  Ed.  II'.  28,  45  ah:  (j.  »  O.  N.  C.  143.  b.  144. 
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der  whom  the  eftate  was  not  claimed,  without  any  aflets  5     CHAP.  xv. 

which  firft  warranty  has  fince  been  called  lineal,   and  the   *"]Ep^vlli~^ 

latter  collateral^  becaufe  collateral  to  the  title  by  which  the 

cftate  was  claimed.     Thefe  were  treated  as  bars  to  which 

an  edate  tail  was  rubje6t  in  its  very  creation,   and  which 

were  unaffected  by  the  prohibition  of  the  ilatute  de  donis. 

When  all  this  efficacy  was  attributed  to  a  warranty,   it  was 

convenient  that  it  fhould  not  be  mifapplied  fo  as  to  protect 

Wrong-doers,  and  to  defeat  the  injured  from  purfuing  their 

rights.   If  therefore  a  guardian  or  tenant  at  will  aliened  the 

land  of  the  heir,    or  of  the  leffor,   with  warranty,  as  this 

conveyance  amounted  to  a  difTeifin,  the  warranty  was  void 

as  againfl  the  heir  or  leffor  ^     This  was  afterwards  called 

waranty  commencing  by  dijfeifin. 

The  alienation  of  tenant  in  tail  being  fomewhat  opened 
by  the  above  means,  and  the  remaining  reftraint  being  per- 
haps ftill  more  felt  than  ever,  application  was  made  to  par- 
liament more  than  once  during  this  reign,  for  the  affiftancc 
of  a  ffatute  to  adjuft  the  difficulties  complained  of.     In  the 
17th  year  of  the  king,  the  commons  petitioned,  that  the 
llatute  of  Weflminfier  might  be  declared,  as  to  the  cafes 
in  which  the  iffue  in  tail  might  lawfully  alien  " ;  but  this 
was    refufed,    and    the   petitioners   were  referred  to  the 
law  as  it  then  flood.     In  the  50th  year,  there  is  a  petition 
of  the  commons  upon  the  fubje6b  of  collateral  warranty  ; 
which,  however,  makes  no    mention  of  its  effe£l  on  an 
cftate  tail,  but  merely  notices  the  common  cafe  of  a  war- 
ranty, as  it  regarded  eftates  in  fee  fimple.     The   petition 
flates   the   law  long  to  have  been,  and  with  goodfenfe  and 
reafony  that  where  any  one  was  diffeifed  of  his  freehold,  and 
a  collateral  anceflor  of  the  diffeifee  releafed  to  the  diffeifor, 
then  being  in  poffelfion,  with  a  claufe  of  warranty  ;  that 
the  diffeifee,  (hould  the  warranty  defcend  on  him,  would 
be  for  ever  barred  of  his  right.  But,  continues  the  petition, 

»  43  Ed.  III.  7.  «  Rot.  Pari.  ,7  Ed.  Ill,  47. 
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in  many  other  cafes  not  here  tiamed^  the  warranty  of  a  col- 
lateral anceflor  is  confidered  as  a  bar,  though  nothing  dc- 
fcend  from  the  anceftor ;  which  is  a  great  damage  and 
dilherifon  of  many.  It  was  therefore  prayed,  that  no 
fuch  warranty  thenceforward  to  be  made  (houid  be  a  bar 
jji  any  action,  unlefs  tenements  to  the  value  had  defcended 

on  the  demandant  from  fuch  anceftor,  according  as  it  had 
been  ordained  by  the  ilatute  of  Glocefler  ^.  But  this  ap- 
plication not  h)cceedingy  collateral  warranty  continued  as 
effedual  as  before. 

The  idea  of  an  excamhium,  or,  as  it  was  now  more 
ufuaily  termed,  a  recompence  in  value  to  the  ifTue,  was 
the  prev-ailing  principle  by  which  entails  were  governed 
and  modified.  In  the  46th  of  this  king,  where  a  man  had 
given  land  and  rents  in  tail,  with  nermiflion  that  the  do- 
nee micrht  alien  for  the  benefit  of  the  ifTue,  it  was  faid  in 
fupport  of  it,  tliat  the  donor  might  as  well  give  an  eftate 
tail  under  condition?,  as  make  a  fimpie  gift  in  tail  y.  An 
alienation  after  a  gift  circumftanced  like  this,  fo  tar  from 
a  violation  of  the  flatute.  Teemed  to  be  in  the  very  fpirit  of 
it  ;  for  the  will  of  the  giver  exprelTed  in  the  deed  of  gift, 
would,  by  fuch  alienation,  be  ftridly  adhered  to.  In  the 
following  cafe,  where  the  alienation  had  no  authority  but 
the  tenant's  own  a6l,  and  the  reafons  he  could  give  in 
juflification  of  it,  the  dccifion  depended  wholly  on  the  ef- 
ficacy then  attributed  to  a  recompence,  or,  at  leaft,  an 
apparent  benefit  and  advantage  to  the  ifTue.  I'his  is  the 
cafe  of  OElavian  Lumhard.  A  younger  brother,  in  the 
abfence  of  the  elder  abroad,  entered  on  the  lands  entailed, 
enjoyed  them  for  fome  years,  and  then  died  feifed,  leaving 
ifTue  ;  at  fome  diflance  of  time  the  elder  brother  returned, 
and,  raifing  a  quefcion  about  his  title,  he  and  the  tenant  in 
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pofTeflion  came  to  a  compromife ;  the   cider  brother  re-    CfTAP.  xv, 

leafed  his  title,  in  confideration  of  which  the  ifTue  of  the      '~  ""'tt/ 
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younger  granted  him  a  rent  out  of  the  land,  with  a  power 
ofdiftrefs.  It  was  held,  that  this  rent- charge  fliould  be 
levied  againft  the  iffue,  notwithftanding  the  entail,  and 
fhould  continue,  into  whatever  hands  the  land  fhould 
eome  «.  Thus  was  the  quieting  of  the  title  confidered  as 
a  fufficient  confideration  and  value  to  the  iffue  for  the  de- 
falcation they  fuffered  by  the  rent-charge  ;  though  it  was 
plainly  a  breach  of  the  donor's  will,  at  leafl:  of  the  inter- 
pretation which  had  been  put  on  that  part  of  the  llatute 
which  forbids  alienation. 

These  were  the  obfervations  that  occurred  concerning  of  chattel 
the  novelties  that  had  lately  been  introduced  into  the  doc- 
trines of  real  property.  The  learning  of  real  property  fills 
the  reports  of  this  reign,  and  leaves  very  little  fpace  for 
information  refpe<Si:ing  chattels  and  perfonalty.  It  may  be 
fufficient,  from  that  little,  juil:  to  remark,  that  chattels 
were  now  divided  into  realzndperfonal.  Thus  a  term  for 
years  was  called  a  chattel  real  ;  other  moveables  were 
called  chattels  perfonal  a.  Certain  limited  interelTis  in 
real  property,  befides  terms  for  years,  were  called  chattels, 
as  the  next  avoidance  of  a  living.  A  fccurity  by  ftatute 
merchant  belonging  to  a  woman,  as  it  went  to  the  hufband, 
if  fhe  married,  was  therefore  faid  to  be  only  a  chattel  ^. 

So  much  has  been  faid  in  the  former  chapter  on  the 
jurifdiction  of  courts,  that  nothing  need  be  added  ;  paf- 
(Tng  over  them,  therefore,  we  fnall  proceed  to  fpeak  of 
fuch  adions  as  were  now  in  ufc,  beginning  with  aflifes 
and  real  a6tions. 

Before  any  thing  is  faid  of  the  alterations  which  the 
aflife  and  other  a£tions  had  undergone,  it  will  be  proper  to 
premife  fome  obfervations  upon  thofe  oufters  of  freehold 
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that  wsre  the  ground  of  fuch  remedies.  The  old  law  h-/ 
which  affifes  and  writs  of  entry  were  governed,  was  found- 
ed on  principles  that  naturally  and  necelFarily  lead  to  the 
conclufions  that  began  now  to  be  IxDunded  thereon,  and 
Avhich  had  grown  to  conliderable  magnitude  as  well  as 
curiofity  in  this  reign. 

If  a  man  was  deprived  of  his  freehold  in  a  way  that  was 
termed  a  diffe'tfin^  we  have  feen  that  he  might  make  an 
entry  thereon  ;  and  if  that  failed  of  recovering  the  pofTef- 
fion,  or  he  chofe  rather  to  refort  to  legal  remedies,  he 
might  have  an  affife  of  novel  diflcifin  ^,  This  entry  was 
congeahUy  as  they  now  called  it,  during  the  life  of  the 
diflcifee,  unlefs  the  land  defcended  from  thcdilTeifor  to  his 
heir,  and  then  the  defcent  was  faid  to  toll  the  entry ^  and  the 
difTeifee  was  driven  to  a  writ  of  entry.  This  right  of  entry 
might  be  kept  alive  by  an  entry  within  a  year  and  a  day 
before  the  death  of  the  difTeifor  ;  or,  if  the  difTeifee  was 
prevented  by  danger  or  menace  from  a6lual  entry,  by  a 
claim  ;  and  in  fuch  cafe  he  might  have  his  aflife  even 
againfl:  the  heir,  notwithftanding  the  defcent. 

Another  way  in  which  a  man  might  be  deprived  of" 
his  freehold  was,  by  what  was  called  a  difcont'inuance .  In 
fuch  cafe,  the  party  injured  could  not  by  law  make  an  en- 
try, and  of  courfe  could  not  have  a  remedy  by  affife  ;  but 
he  was  obliged  to  refort  to  his  writ  of  entry.  Thus,  in 
order  to  decide  whether  an  affife  or  a  writ  of  entry  was  the 
proper  remedy,  it  was  often  necefTary  todifcufs  fome  or  all 
of  thefe  queftions ;  whether  the  entry  was  congeahle  ;  whe- 
ther it  "^2^%  tolled  by  defcent  ;  whether  it  had  been  kept  on 
foot  by  claim^  or,  as  it  was  in  after-times  called,  continual 
claim  ;  or  whether  it  was  not  fuch  an  oufler  as  amounted 
to  a  difcontifwance.  All  thefe  compofed,  as  it  were,  new 
titles  in  the  law,  though  deducible  from  principles  before 
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laid  down  in  the  time  of  Bradon^.  As  thefe  points  now 
entered  more  or  lefs  into  mofl:  queflions  that  arofc  upon 
the  do6lrine  of  eftates,  it  will  be  necefTary  toconfider  them 
fomewhat  particularly.  Alter  fome  few  obfcrvations  upon  a 
dijfe:ftn,  which  is  the  foundation  of  the  reft,  \vc  fliall  goon 
to  treat  of  thefe  articles  more  minutely. 

The  very  large  fenfe  in  which  the  term  diffeifm  was  un- 
derftood  in  the  time  of  Bra6ton,  might  preclude  the  ne- 
cellity  of  faying  much  to  (hew  the  great  extent  in  which  it 
was  now  received  :  the  decifions  of  this  reign  feemed  to  be 
only  confirmations  or  explanations  of  that  author's  doc- 
trine;  but  as  fuch  they  are  worthy  of  notice. 

It  appears  from  Bra6i:on,  that  any  encroachment  upon, 
or  diflurbance  to,  the  free  ufe  of  a  man's  freehold  was  a 
difleifin  ^'.  In  the  fame  fpirit  of  the  old  law  it  was  now 
held  and  decided,  that  to  dig  in  a  man's  ground,  to  fi(h  in 
his  water,  to  cut  a  tree  %  to  inclofe  fo  as  to  prevent  a  man 
enjoying  his  common  S  a  refcous,  or  even  replevin,  or 
inclofure  to  prevent  a  didrefs  for  rent  ferv'tce ',  and  a  de- 
tainer, refcous,  replevin,  and  inclofure,  accompanied  with 
a  denial  of  a  rent-charge,  or  a  menace  to  prevent  making 
a  diftrefs  in  either  cafe,  were  all  difleifins  of  the  freehold", 
A  command  not  to  enter  was  held  a  difTeifin  of  the  law- 
ful owner  ^.  Again,  conformably  with  the  fame  cafes 
flated  by  Bra6tony,  it  was  held,  that  if  a  termor  for  years 
made  a  leafe  for  life,  he  and  his  lelfce  were  diffeifors;  a 
guardian  making  a  feoffment  in  fee,  or  devifing,  was  a 
difTeifor ;  and  the  feoffee  was  now  held  to  be  equally  a 
diffeifor  '^.  Since  Bradon's  time  the  limitation  of  re- 
mainders had  become  more  common  t  and  it  was  now 
held,  that  where  a  guardian  leafed  for  life,  the  remainder  in 
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tail,  the  remainder-man  was  equally  a  difTeifor  with  the* 
guardian  :  the  fame  where  a  tenant  for  years  aliened  irk 
tail,  with  a  remainder  over.  If  the  tenant  in  tail  died  with- 
out ifTue,  and  the  remainder-man  entered,  he  was  a  dif- 
feifor*.  In  fliort,  wherever  a  man  was  feifcd  wrongfully 
(if  the  entry  was  not  tolled),  he  was  a  difTeifor  ;  as  for  in- 
ftance,  dower  was  afligned  to  a  woman,  with  all  the  ufual 
forms  of  law  ;  but  it  turning  out  that  flie  was  not  really 
married,  fhe  was  therefore  considered  as  a  difTeifor  b.  If 
an  attorney  made  livery  of  feifin  not  exa6tly  in  the  way  in 
which  he  was  authorized  by  his  warrant,  it  was  a  difTeifin 
to  the  feofTor  ;  even  where  the  warrant  was  to  give  a  fim-^ 
pie  livery,  and  he  made  it  upon  condition  <^.  Entry  under 
a  void  grant  was  held  a  difTeifin  ^.  A  devifee  entering  un- 
der a  devife  of  an  infant's  land  made  by  a  guardian,  was 
confidered  as  a  difTeifor  c.  All  commanders  and  coun- 
fellors,  and  thbfe  who  agreed  afterwards  to  a  difTeifin/ 
"were  difTeifors^.  Such  of  thefe  cafes  as  were  not  deem- 
ed difTeifins  at  common  law,  were  warranted  by  the 
principles  delivered  in  Bra<5ton,  or  at  leaft  by  the  ftatutc 
made  fince  his  time,    for  extending  the  writ  of  aflife  S. 

When  a  man  was  difTeifed  of  his  freehold,-  it  wa?  a 
provifion  of  our  law,  that  he  might  repofTefs  himfeif  of  it 
by  an  a6tual  entry  thereon  5  by  doing  which,  he  again  be- 
came in  kgal  feifin,  and  the  continuance  of  the  wrong- 
doer amounted  to  a  difTeifin,  for  which  an  aflife  would  lie. 
This  entry  was  fufficicntly  performed  by  putting  the  foot 
npon  the  land  h.  The  time  of  making  this  entry,  and  of 
purfuing  it  with  force  fo  as  to  regain  the  pofTefTion,  was 
Mmited,  in  the  time  of  Brafton,  to  the  fpace  of  a  few  days ; 
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Unlefs  the  party  was  then  out  of  the  way  upon  a  journey^     CHAP.  XV. 

or  the  like  :    but  all  through  this  reign,    it  fecms  to  have       £dw.  in. 

been  a  rule,  that  an  entry  fhould  not  be  made  on  a  per- 

fon  who  was  in  by  title,  unlefs  in  very  fpecial  cafes  ;   and 

where  the  tenant  was  party  to  the  fa6i,  it  feems  to  have  been 

limited  to  a  feifin  for  a  year  and  a  day  *.     However,  after 

fuch  entry,  the  right  of  bringing  the  affife  ftill  continued 

during  the  life  of  the  perfon  making  the  entry,  which  right 

is   fometimes  meant  when  the  right  of  entry  is  fpoken 

of. 

The  followino:  were  cafes  where  fuch  a  ris:ht  of  entry 
was  permitted  :  If  a  tenant  for  life  infeoffed  the  firft  re-  able, 
mainder-man,  who  died  without  ifTue,  then  the  fecond  re- 
mainder-man might  enter^.  If  a  tenant  for  life,  or  tenant 
after  poflibility  of  ilTue  extin6i  aliened,  the  perfon  in  re- 
verfion  might  enter  •.  If  a  tenant  for  life  aliened  in  fee^ 
and  the  remainder-man  in  tail  died  without  entering,  the 
tiext  remainder-man  in  fee  might  enteral.  This  right  of 
entry  would  be  taken  away,  if  the  land  in  queilion  paffed 
by  defcent  to  the  prefent  polTefTor,  the  law  in  favour  of 
defcent  allowing  a  prefumptive  title  to  him,  which  was 
riot  to  be  defeated  by  an  entry;  but  if  the  perfon  who 
had  the  right  of  entry  was  an  infant,  he  would  not 
be  foreclofed  of  his  right  of  entry  :  the  fame,  if  he 
"(vas  in  prifon,  or  under  any  of  thofe  difabilities  which 
the  law  in  many  cafes  allowed  as  a  fufficient  excufe  for 
negle6l  in  purfuing  legal  remedies.  Such  claim  fo  efta- 
fclilhed  the  right  of  entry,  as  to  convey  it  to  the  heir. 

Every  advantage  which  a  man  fecured  to  himfelf  by 
entry  might  be  acquired  by  claUtiy  if  he  was  deterred  from 
making  his  entry  by  a  fear  of  death,  or  of  maiming  :  a 
claim  made  under  fuch  circumftances  would  give  the  fame 
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CHAP.  XV.  feifinasan  actual  entry".  In  the  38ih  year  of  the  king, 
^^^rjrry^rT""'^  an  affire  was  maintained  by  a  perfon  who  had  right  by 
defcent,  at  the  dc.th  of  the  perfon  laft  feifed  ;  it  appeared 
that  his  anceftor  was  refiding  in  the  town  where  the  land 
was,  and  by  parol  claimed  the  tenements  among  his  neigh- 
bours, but  durfl:  not  approach  the  land  for  fear  of  death,  or 
fome  bodily  hurt°  r  many  cafes  of  the  fame  kind  appear  in 
this  reign.  The  cafe  thus  mentioned  was  adjudged  to  have 
the  effc6t  of  continuing  to  the  heir  the  right  to  bring  an 
afllfc,  inftead  of  being  driven  to  his  writ  of  entry  ;  fo  that 
this  new  idea  of  perpetuating  a  right  of  entry  by  claim  had 
altered  the  law  in  this  point  fince  Bradon's  time  ;  for  then 
the  affife  could  not  be  profecuted  by  the  heir  of  the  dilTeifee, 
unlefs  it  had  been  adually  commenced  by  the  dilTeifee,  and 
he  had  gone  fo  far  as  a  view,"  or  the  fwearing  of  the  ju- 
rors P  ;  but  he  was  driven  to  a  writ  of  entry.  A  c/aim.would 
iikewife  prevent  the  confequence  of  a  defcent  from  the 
dilTeifor  to  his  heir  ;  for,  it  was  decided,  where  there  had 
been  a  claim,  and  debate  raifed  againft  the  feifin  of  the 
perfon  in  pofTeflion,  and  he  died,  and  then  the  dilTeifee 
died,  and  the  heir  of  the  difTeifee  entered  on  the  heir  of  the 
difleifor,  the  entry  was  congeable,  and  the  affife  was  the 
proper  remedy  ^.  This,  like  the  former,  was  an  altera- 
rion  of  the  law  fince  the  time  of  Henry  III. 

A  DISCONTINUANCE  was  a  difTeifin,  and  fomething 
more  r  it  was  where  a  perfon  ahened  lands,  to  which  ano- 
ther had  a  right,  but  was  prevented  by  fuch  alienation  from 
making  an  entry  ;  andfo  was  driven  to  fomecf  thofe  writs 
of  entry  that  have  been  fo  often  mentioned.  Thus  where 
an  abbot  aliened  the  lands  belonging  to  his  abbey,  and  died, 
his  fuccefTor  could  not  enter,  tho'  he  had  a  right,  but  was 
obliged  to  bring  his  writ  of  tntry  Jtne  ajfenfu  capituli. 
Again,  where  a  manalienedlands  which  he  hzdjureuxoris, 
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and  died,  the  wife  could  not  enter,  but  mufl:  bring  her  CHAP,  xv, 
writ  of  entry  cut  in  vita.  So  if  tenant  in  tail  infeoffed  vn\v  ill 
another,  and  died  leaving  ifTue,  the  ifTuc  could  not  enter, 
but  mufl  bring  ^formedon.  All  thefe  were  now  called  clif. 
continuances.  Tho'  this  efficacy  was  allowed  to  a  feoff- 
ment when  made  by  a  tenant  in  tail,  on  account  oi  his 
being  in  pofleflion,  and  the  force  attributed  by  the  law  to  a 
iivery  of  feilin,  which  carried  a  fee  (imple  ;  yet  a  rclcalc 
of  a  tenant  in  tail  in  polTeflion  was  held  not  to  he  a  discon- 
tinuance, unlefs  accompanied  with  a  warranty  ^ ;  and  a 
grant  of  a  reverfion  even  with  a  warranty  was  adjudged 
to  be  no  difcontinuance  «. 

We  cannot  difmifs  the  fubjecl  of  difieifin  and  difcon- 
tinuance, without  faying  fomething  upon  another  head  of 
law,  which  was  a  very  frequent  confequence  of  the  two 
former.  This  is  a  remitter  ',  ihe  meaning  of  which  was 
this,  that  where  a  man  was  in  pofleffion  of  land  by  an  elder 
and  a  latter  title,  the  law  conflrued  him  to  be  in  poflcffion 
under  the  firfl:  and  not  under  the  lall;  fo  that  he  was  faid 
to  be  remitted  to  his  firll  eitate,  or  as  ic  was  fometimes 
expreffed,  en  Jon  primer  (Jlaie^  enfon  rneliaur  droit,  en  fon 
melior  ejiate,  and  the  like  ^  This  confl:ru6tioii  of  law  was 
with  a  defign  of  maintaining  the  original  fettlement  of 
cftates,  whenever  broke  in  upon  by  the  prefent  pofiTeffor  ; 
and  as  this  was  moilly  attempted  by  tenants  in  tail,  the  law 
of  remitter  feemed  to  operate  in  aid  and  in  the  fpirit  of  the 
flatute  de  donis.  Thus,  where  baron  and  feme  tenants  in 
tail  had  iifue  a  fon,  and  diTcontinued  their  eftate  by  fine, 
and  took  back  an  eftate  to  themfelves  ^ndthe  heirs  of  the 
body  of  the  baron  <?«/y,  they  were  adjudged  to  be  remitted 
to  their  former  eftate  ".  Again,  where  tenant  in  tail  made  a 
feoffment,  and  died,  and  the  feoffee  infeoffed  the  iffue  with- 
in age,  it  was  held  a  remitter  to  the  elder  cffate'^.  Where 

'24A(r.  z8.  "  44  Ed.  III.  26. 

•36  ah:  8.  V  40  Ed.  ill.  43, 

•  Ed.  IIL  pamm 

there 


^2  HISTORYOFTHE 

CHAP.  XV  there  were  remainders  over,  a  remitter  of  the  Rr([  taker 
5DW.  Ill,  ^3s  a  remitter  of  all  the  following  remainders,  fo  as  to  take 
the  eftate  out  of  thofe  on  whom  it  had  been  entailed  by  the 
new  fettlement  y.  If  a  difTcifor  infcoffed  the  difTeifee  and 
two  others,  the  whole  accrued  to  the  difFeifee  only,  and 
that  by  remitter  ^ 

Thus  have  we  given  a  (ketch  of  thefe  new  terms,  tho' 
not  wholly  new  doctrines,  of  congeabU  entry,  defcent  that 
tolls  entry,  dlf continuance,  and  remitter -,  all  which  were 
'  intimately  con ne(9:ed  with  and  dependent  upon  each  other, 
and  were  afterwards  worked  up  into  a  very  complicated 
iyflem  of  learning  ;  there  being,  perhaps,  no  queftion  in 
any  branch  of  artificial  knowledge  more  problematical  than 
fuch  as  arofe  upon  entries,  and  upon  difcontinuanccs  of 
eflates. 
Of  afTifes,  Having  confidered  the  nature  of  dilTeifin,  and  the  cir- 

cumftances  attending  it,  we  come  to  treat  of  the  alTife  of 
novel  diiTeifin.  Whatever  difference  there  may  appear  be- 
tween this  proceeding  in  the  prefent  reign,  and  in  the 
time  of  Henry  III,  when  fo  much  Was  faid  upon  it,  it  is 
more  in  terms  than  in  reality  ;  the  fubftance  and  form  being 
nearly  the  fame  as  they  were  originally.  The  mofl  (Iriking 
difference  feems  to  be  in  the  filence  about  turning  ajjifes 
into  juries  ^  ;  a  piece  of  pra6i:icc  that  was  fo  much  difcufTed 
in  the  early  ages  of  this  proceeding.  But  as  this  diftinclion 
was  occafioued  by  the  penalty  of  attaint,  to  which  recog- 
nitors of  aflife  were  fubjc<5t,  but  not  jurors,  it  no  longer 
was  neceffary  to  keep  up  this  diftinftion,  fince  the  legifla- 
ture  had  granted  attaints  againft  jurors  in  all  pleas  of  land. 
Though  we  hear,  therefore,  no  more  of  the  modifica- 
tion thereby  exprefTcd,  the  thing  was  pradlifed  as  often  as 
the  affife  was  put  to  inquire  of  any  matter  befides  the 
mere  feifin  and  difleifin. 

y  41  Ed*  III.  17,  *29A/r.  26.  »  VId,  ant.  vol.  I.  336. 
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An  aflife  in  the  prefent  language  of  the  law  was  con- 
sidered as  capable  of  being  taken  four  ways ;  that  is,  firfl^ 
inpointof  affife;  fecondly,  out  of  the  point  of  affile;  third- 
ly, for  damages ;  fourthly,  at  large.  An  affife  taken  in  the  point 
sf  affife  was,  when  the  recognitors  tried  the  general  ifTue, 
nul  tort,  nul  dipifin.  An  affife  out  of  the  point  of  ajjlfe  was, 
where  the  tenant  pleaded  fome  fpecial  matter  in  bar,  {hew- 
ing why  the  affife  (hould  not  be  taken  ;  as  a  releafe,  or 
fome  foreign  fa6i  to  be  tried  in  another  county.  An  affife 
taken  for  damages  was,  when  fuch  fpecial  matter  was  found 
againft  the  tenant,  or  he  confefTed  the  oufter,  and  the  af- 
fife was  charged  to  enquire  only  of  the  damages.  An  affife 
taken  at  large  was,  when,  notwithftanding  fome  deed  or 
fpecial  matter  pleaded,  the  title  and  all  the  circumftances 
were  fent  to  be  tried  by  the  recognitors  ;  all  which  feems 
very  rcconcileable  with  the  account  of  taking  affifes  given 
by  Bra61:onb. 

The  taking  an  affife  <it  large  was  confidered  as  the  mofc 
Lberal  mode  of  doing  juftice  between  the  parties ;  it  was 
breaking  through  the  plea  which  was  deligned  to  flop  the 
affife  being  taken,  and  it  was  throwing  tlve  merits  of  the 
«|Uefl:ion,  whether  it  depended  upon  a  fa6t  or  a  title,  fairly 
before  the  recognitors.  Whenever  either  the  plaintiflf  or 
tenant  were  infants,  and  a  deed  or  a  fine,  or  any  other  mat- 
ter was  pleaded  in  bar  that  in  a  common  cafe  would  have 
itopped  the  affife  paffing,  it  was  the  practice  for  the  judge 
to  dirc6l  the  affife  to  be  taken  at  large  c.  Inrtancesof  this 
are  numerous  ail  through  the  book  of  affifes.  An  affife 
would  be  taken  at  large  upon  a  dcfe^  in  the  pieadings ;  for 
as  the  direO:  point  in  this  proceeding  ought  to  go  to  the 
affife,  if  what  was  pleaded  in  order  to  prevent  the  affife,  by 
throwing  the  queflion  upon  another  fa  ft,  failed  info  doing, 
the  refult  was,  that  the  affife  Ihould  pafs.  Thus,  it  was 
laid  down  as  a  rule,  that  where  a  bar  was  pleaded,  and  the 

*  Vid.  ant.  vol.  I.  334,  &c.     •  8  AfT.  28.  10  AIT.  i.  2S  AiT,  6.  it  Afl",  6. 
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plaintiff  in  reply  made  out  his  ov;n  title  witliout  traverfing 
the  bar,  and  the  tenant  omitted  to  rejoin  to  the  title,  the 
aflife  ihould  not  betaken  upon  the  title,  hut  at  large;  and 
if  the  aflife  found  the  plaintiff  feifed  l>y  any  other  title  than 
that  he  had  tlatcd,  he  would  recover.  Again,  where  a  te- 
3iant  pleaded  a  releafe,  and  the  plaintiff  in  his  reply  made 
title  fince  the  releafe,  without  traverfing  tliebar,  there  the 
affife  was  taken  at  large,  namely,  upon  the  feifin  and  dif- 
feifin,  under  any  title  whatfoever  ^.  It  feems  from  thefe  in- 
ftances,  that  the  taking  an  affife  at  large,  was  the  fame  as 
taking  it  in  the  very  point  of  affife  ;  only  the  latter  was 
upon  a  plea  of  the  general  iffuc,  the  former  upon  a  defe6t 
in  the  pleading  to  iffue  after  a  bar.  Another  inftance  in 
which  an  affife  would  be  taken  at  large  was,  where,  after 
pleading  in  bar,  the  tenant  made  default^. 

The  grand  objeft  of  the  tenant  in  an  affife  being  delay, 
his  bufinefs  was  to  plead  fuch  matter  in  bar,  as  would  pre- 
vent the  affife  from  being  taken.  To  effe6l  this,  he  was  of- 
ten under  a  neceffity  of  fuggefling  fome  pretended  title, 
which,  being  unfit  for  the  judgment  of  the  lay  gents,  muft 
be  determined  upon  by  the  courts  ;   ai^d  however  it  might 
turn  out  in  the  event,  if  it  deferred  the  affife,  it  had  an- 
fwercd  the  purpofe  for  which  alone  it  was  defigned.     One 
way  of  effecling  this  was,  by  admitting  in  the  plaintiff  fome 
colour  of  a  title,  but  fuch  a  one  as  could  not  be  fupported 
againff  the  real  one  that  refided  in  the  teirant  ;   and  then 
praying  the  jud^iment  of  the  court,  if  the  affife  ought  to 
inquire  of  a  diffcifin,  where  no  diffcifin  could  poffibly  be 
committed  by  the  tenant  who  had  the  better  title.     This 
was  faid  to  be  giving  colour  to  the  plaintiff.     This  fort  of 
pleading  will  be  better  explained  by  an  inflance.     A  cafe 
happened  where  a  priorefs  had  granted  a  leafe  to  a  man  and 
his  wife  for  years;  the  wifeyied  and  the  hulljand  married 
again,  v/hen  the  priorefs  entered,  with  confent  of  "the  huf- 

^  28  AfT.  »7,  •  22  Ed.  in.  4. 
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band,  and  gave  livery  of  feifin  to  him  and  his  wife  for  their     CHAP.  XV. 
two  lives  :  then  the  hufband  died,   and  the  pricrefs  enter-      ^^.^   ,,, 

*  EUVV.   Ill, 

ed  ;  upon  which  an  aflife  was  brought  by  the  woman.  I'hc 
priorefs,  in  order  to  prevent  theaffife  being  taken,  pleaded 
in  bar  the  above  matter,  only  flating,  inftead  of  the  livery 
of  feifin  to  the  hufband  and  wife  for  their  lives,  that  they 
came  to  her  and  prayed  her  to  enlarge  their  eftate  ;  upon 
which  (he  granted  them  a  confirmation  for  their  two  lives  ; 
and  upon  the  death  of  the  hufband  fhe  oufted  the  wife,  as 
(he  by  law  might.  It  was  argued  upon  this,  that  the  plea 
was  no  bar,  becaufe  it  admitted  no  colour  of  title  in  the 
plaintiff,  but  a  mere  confirmation,  at  a  time  when  the 
plaintiff  had  no  eftate  upon  which  it  could  enure  :  bcfides 
which,  (he  was  a  feme  covert  at  the  time,  and  lb  upon 
the  whole  the  confirmation  was  utterly  void.  It  was 
therefore,  they  faid,  only  a  plea  to  the  affife,  and  they  pray- 
ed the  affife  might  be  taken  ;  meaning,  that  it  contained 
no  matter  of  law,  but  was  a  mere  denial  of  the  diffeifin. 
But  It  was  anfwered,  that  this  was  a  colour  in  the  plaintiff  ; 
for  it  had  been  adjudged  a  good  bar  to  fay,  that  a  woman 
entered  after  the  death  of  her  hufband,  and  claimed  dower  : 
for  though  it  was  ncceffary  that  dower  fhould  be  formally 
alligncd,  yet  as  ihc  had  colour  to  claim  it,  it  was  reckoned 
a  good  bar.  It  was  for  the  like  reafon  fo  adjudged  in  the 
prcfcnt  caie,  and  the  plaintiff  v/as  put  to  reply,  and  then 
he  ftatcd  the  truth  of  the  cafe  as  above  related  ^. 

The  pomt  to  be  confidered  in  thefe  pleas  was,  whether 
they  were  a  good  bar  ;  that  is,  whether  they  contained  fuch 
matter  as  fliould  not  be  truffed  to  the  determination  of  un- 
lettered jurors.  Too  fcrupulous  an  attention  to  men's 
rightb,  and  a  jealoufy  of  the  interference  of  juries  in  matters 
of  law,  induced  the  coiirts  to  entertain  all  fuch  pleas  as 
upon  the  face  of  them  purported  to  be  pregnant  with  good 
matter  iu  law  ;  the  truth  of  fuch  fuggeflion  remaining  to 
be  fifted  by  the  replies  and  rejoinders  that  were  to  follow. 

'  40  Ed.  Ill    23,  24. 
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CHAP.  XV.  The  a6tion  of  trefpafs,  which  in  many  other  refpcfls 
^EDWiir*  ^^'"^  ^^  affinity  with,  and  of  late  had  become  in  many  cafes 
a  fubrtitute  for  the  affife,  did  in  this  particular  alfo  refem- 
ble  it  ;  and  colourable  pleading  was  as  common  and  as  ex- 
pedient in  trefpafs  as  in  aflife.  The  following  is  a  cafe  in 
trefpafs,  where  this  fort  of  pleading  was  reforted  to.  In 
trefpafs  for  taking  and  carrying  away  the  plaintiff's  corn, 
the  defendant  pleaded,  that  he  let  the  land  where  the  tref- 
pafs was  fuppofed  to  be  committed,  to  one  yohn  for  life; 
which  John  died,  and  the  defendant  entered ;  after  which 
came  the  plaintiff  and  fowed  the  ground,  and  then  the  de- 
fendant cut  the  corn  ;  he  therefore  prayed  the  judgment  of 
the  court,  if  he  ought  to  anfwer  for  this  as  a  trefpaflbr.  It 
was  contended  by  the  other  fide,  that  this  amounted  to  fay- 
ing, that  he  did  not  carry  away  the  plaintiff's  corn,  and  it 
"was  accordingly  offered  to  join  iffue  thereon  :  but  the  de- 
fendant's counfel  faid,  they  had  admitted  (that  is,  given 
colour)  that  the  plaintiff  fowed  in  the  defendant's  land, 
and  that  the  defendant  cut  it,  as  he  well  might,  and  that 
if  the  plaintiff  pleafed,  he  might  have  had  an  aflife.  The 
plaintiff's  counfel,  maintaining  the  firft  obje6iion,  faid,  if  it 
was  not  growing  on  our  land,  then  it  was  not  our  corn,  and 
therefore  it  amounted  only  to  a  denial  of  carrying  away  the 
plaintiff's  corn.  But  one  of  the  juftices  faid,  that  it  was 
a  good  plea  in  bar  to  fay,  that  it  was  the  defendant's  free- 
hold, without  more  ;  and  he  has  faid  more,  namely,  that 
tht  plaintiff  fowed  the  land  ;  therefore,  if  he  has  any  fpe- 
cial  matter,  it  would  be  more  reafonable  to  fhew  it  in  a  re- 
ply, than  to  fend  it  upon  the  general  iffue  to  the  lay  gents ^ 
who  have  no  knowledge  of  law  ;  fo  that  the  plaintiff  was 
obliged  to  reply  §.  Thefe  are  fome  examples  of  pleading 
with  colour^  which  began  now  to  be  pradifed,  but  was  not 
yet  fo  thoroughly  explai  ned  upon  principle's  in  after-times, 
when  it  was  wrought  into  a  very  curious  piece  oF  learning. 

«  3IK  Ed.  UI.  2S. 
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Assises  were  to  be  taken  in  the  county  where  the  land  CHAP.  XV. 
lay,  as  ordained  by  Magna  Charta^,  If  at  the  alTifes  a  ''^^^J'^^JJ*^ 
foreign  matter  was  pleaded,  triable  in  another  county,  the 
way  was  to  remove  or  adjourn  the  aflife  into  the  common 
pleas ;  from  thence  a  venire  was  iflued  into  the  proper 
county;  and  then  a  niftprius'y  upon  the  return  of  which, 
with  the  ifTue  tried,  if  it  was  found  for  the  plaintiff,  it 
would  perhaps  be  remanded  into  the  firft  county,  for  the 
aflife  to  find  the  damages,  and  for  judgment  to  be  there 
given.  If  there  was  nothing  in  the  cafe  but  the  foreign 
matter,  then  it  was  ufual  for  the  juftices  of  the  common 
pleas  to  give  final  judgment.  It  was  not  uncommon,  after 
the  plea  in  bar  was  tried,  whether  in  the  proper  or  in  a 
foreign  county,  for  the  aflife  to  be  put  to  enquire  of  the 
circumftances.  If  the  lands  lay  in  Middlcfex,  then,  as 
there  were  no  jufl:ices  of  aflife  in  that  county,  the  aflife 
might  be  brought  in  the  king's  bench.  Together  with  the 
writ  of  aflife,  it  was  ufual  for  the  plaintiff^  to  fue  out  a 
patent  of  aflife ;  this  being  necefl!ary  to  entitle  him  to  have 
a  trial  before  the  juflices  of  aflife;  and  if  he  had  it  not, 
jthe  tenant  m.ight  have  judgment '. 

Next  to  the  aflife  of  freehold,  thofe  of  common  of  paf- 
^ure  and  of  nuifance  prefent  themfelves ;  but  neither  of 
them  feem  to  dlfl^er  from  thofe  in  the  time  of  Bra6i:on. 
The  aflife  of  nuifance,  if  brought  in  the  county,  was  cal- 
jed  de  parvo  tiocumento.  The  proper  obje<5t:s  of  fuch  vifcon- 
tial  writs  were  expreflcd  in  two  quaint  Latin  verfcs  ^, 

The  do6lrines  of  nuifance  and  difl^eifin  flood  now  in  the 
fame  relation  to  each  other,  and  were  governed  by  the 
fame  principle,  as  in  Bradlon's  time  ',  and  the  difl:in6lion, 
by  which  the  injured  perfon  was  to  be  governed  in  refort- 
ing  to  one  or  the  other,  was  fl:ill  the  fame ;  only  the  con- 
clufion   from  that   diflin6tion  was  now  diflPerent ;  for  in- 

*>  Vid.  ant.  vol.  \.  245.  '  29  AfT,  21. 
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ilcad  of  having  his  choice  of  the  two,  he  was  confined  by 
the  nature  of  his  cafe  to  one  only.  It  was  laid  down, 
that  where  a  pcrfon  turned  a  courfe  of  water,  fo  that  his 
neighbour's  jnill  could  not  work,  an  aflife  of  diffeifin  would 
lie,  if  the  turning  of  the  water  and  the  mill  were  in  the 
fame  vill ;  but  if  in  different  vilJs,  then  the  remedy  muft 
be,  an  aflife  of  nuifance  in  the  vill  where  the  Horning  hap- 
pened". If  the  place  where  the  nuifance  was  raifed,  ap- 
peared upon  evidence  to  be  the  freehold  of  the  plaintiff, 
he  would  be  nonfuited,  as  having  chofen  a  wrong  remedy; 
this  being  a  cafe  where  he  fhould  have  had  an  aflife  of  dif- 
feifin,  or  writ  of  trefpafs^.  The  judgment  in  aflife  of 
nuifance  was  to  compel  the  party  to  remove  it. 

We  find  \n  this  reign  a. more  particular  mention  of  the 
ajftfe  of  frefh force ;  a  writ  which  has  been  glanced  at  in  the 
reign  of  Edward  I  P.  This  lay  where  a  man  was  diflTeifcd 
of  tenements  devifable,  as  they  were  by  cufl:om  in  the  ci- 
ty of  London,  and  in  fome  other  boroughs  and  towns. 
The  difl'eifee  was  to  lodge  his  plaint  in  the  court  of  the 
franchife ;  when,  upon  (hewing  he  was  diflxifcd,  twelve 
men  were  appointed  to  try  it,  as  in  an  aflife  of  novel  dif- 
feifin.  This  was  c^iWtdfreJIj  force,  bccaufe  the  entry  of  the 
plaint  and  the  recovery  thereon  were  to  be  within  fixty 
days,  or  the  plaintiff^  would  be  barred  of  this  remedy,  and 
driven  to  an  aflife  at  common  law.  To  quicken  the  exe- 
cution of  a  judgment  herein,  the  plaintiff  might  have  a 
writ  out  of  chancery  to  the  bailifi^sof  the  franchife  9. 

The  writ  ot  quare  ejecit  infra  terminiirn  was  *'  now  al- 
ways followed  by  the  procefs  of  fummons,  attachment,  and 
diilrefs ;  and  an  outlawry  might  be  had  thereon  ;  the  real 
procefs  ufed  in  Bradon's  time  being  now  obfolete  ;  and 
of  courfe,  ini}.cad  of  Praecipe,  it  now  always  began  with 
Si  te  fecerit  Jecurumy  ^'c.     But  a  writ  of  trefpafs  had  lately 

■  9  AfT.  19.  '  -i  O.  N.  B.  96. 

•  32  AfT.  2.  '  Vid.  ant.  vol.  I.  342. 

'  Vid.  ant.  vol.  11.  152, 
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been  contrived  for  redrefs  of  termors  who  had  been  ejeded     CHAP.  xv. 

from  their  term  :  this  was  called  De  ejeSftone  firmce.     The       ^TT^^Tr^ 

EDW.  Ill, 

words  of    this  writ  were:  5/  J.  tefecetit  fecurum,  i^c.   of- 

tenfunts  quare  vi  et  armis  in  manerium  de   I.   quod  C.pra-   ?'  -y'^'*" 

fato   A.    dimifit  nd  terminuvi  decern  aiinorum,  qui  nofidum 

prateriit,    intravit^  et  bona  et  catalla  ejufdem    A.  ad  valen- 

iiam,  t^c.  in  eodem  manerio   invcnia   cepit  et  afportavity  et 

ipfum  A.  a  firma  fud  pradiSfd  fjecit,   et  alia  enormia  ei  in- 

tulity   ad  grave  damnum  ipfeus  A.  et  contra  pacem  nojjram, 

&c.  ®.   This  was  a  common  writ  of  trefpafs  for  entering 

land,  and  taking  away  goods,  with  the  addition  of   certain 

words  adopted  from  the  quare  ejecit  infra  terminum,  name-  j^. 

ly,    quod  dnhijit  ad  terminum  decern  annorum^   qui  nondum 

prateriit,  (jfc.  de  firm'i  ejecit,   t3c.  and  the  appellation  of 

eje£tione  firma  might  be  copied  from  the  ejeciione  cu/iodia^ 

which  was  likewife  a  writ  of  trefpafs.     This  a6tion  lay  not 

only  againft  ftrangers,  but  agalnftthe  leflbr,  notwithftand- 

ing  the  old  argument,  that   a  man  could  not   enter  vi  et 

armis,    into  his  own  freehold  t  j   the  poffeffion  of  a  termor 

tor  years  being  now  confidered  as  equally  facred  with  the 

feifin  of  a  freeholder,  and  to  be  proteded  even  againft  the 

freeholder  himfelf.     This  writ  went  only  for  damages,  the 

term  being  to  be  recovered  in  the  old  writ  of  quare  ejecit 

infra  terminum,  or  the  flill  older  of  covenant  ". 

Little   need   be   faid   of   the    writ    of  mortaunceflor. 

This  remedy  was  Icfs  recurred  to  than  in  the  time  of  Brae- 

ton,    it   bcmg  in   many  cafes  fupplied  by  ihcformedon  in 

difcendre,   and  feveral  writs  of   entry.     The  fame  may  be 

laid  of  writs  of  cofmage,  of    acl  ^  hefael ;   which,  being  of 

fimilar  import  with  the  mortaunceflor,  followed  its  fate  in 

the  revolution  of  legal  remedies. 

Next  to  the  aflife  of   novel  dilTcifin,  the  mod  common   „. . 

,  .        Writs  of  entry. 

remedy  m  ouflers  of  freehold  was  the  writ  of  entry.  Writs 
of  entry  were  various  even  in  the  time  of  Braxton ^  ;  but, 

•  O.  N.  B.  122.  «  Vid.  ant.  vol.  I.  341. 

•  44.  Ed.  III.  zi.  »  Vid.  ant,  vol.  I.  393,  *c, 
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ftill  being  of  a  fpecial  form,  and  confined  to  certain  cir- 
cumflances  of  freehold  and  eftate,  it  had  been  found  ne- 
ceflary  in  the  reign  of  Henry  III  y.  and  again  in  that  of 
Edward  I  2.  to  accommodate  thefe  writs  to  new  cafes  of 
injury  tofreeholds.  Owing  to  thefe  parliamentary  enlarge- 
ments, writs  of  entry  had  become  vzry  numerous  and  com- 
mon. To  bring  into  one  point  what  has  already  been 
faid  in  different  parts  of  the  foregoing  Hiflory,  and  give 
the  reader  ajuft  idea  of  the  variety  and  comprehenfivenefs 
of  real  remedies,  it  may  be  proper  to  recapitulate  fhortly 
thefe  writs,  with  fome  curfory  obfervations  upon  them,  as 
they  now  flood. 

The  writ^  of  entry  which  firfl:  prefents  itfelf,  and  which 
from  its  fimplicity  deferves  our  confideration  fird,  is  that 

Entry  aJ  termi-  .  .  ..         — ^,       ^  ^    . 

numquiprateriit.  od  terminum    qui  pr deter  lit.      1  he  rorm  or  the   WTit  was^ 

Precipe  A'   quod  ju/ie,   iffc^   reddat  B.  unum  inejfuagium, 

life,   quod  eidem  A,   dimiftt  ad  terminum  qui  prateriit^  ut 

diciiur,     Et  n'lfi^   i^c.  et  pradiSlus  B.  fecerit   te  fecurum^ 

t^c.    tunc  fummone,  &c.   correfponding  precifely  with  the 

form  in  the  time  of  Bradon  ^.     This  was  the  remedy  re- 

fortedto  by  a  lefTor,  where  lands  or  tenements  were  let  for  a 

term  of  years,  and  the  tenant  held  over  his  term.    Inftead 

of  bringing  this  writ,  the  lefTor  might  enter,    and,  if  he 

was  oufted,  he  might  have  an  afiife  of  novel  dilTeifin.  This 

writ  of  entry  lay  alfo  where  there  was  a  leafe  for  the  life  of 

another,  and  the  lefTee  held  over  ;  or  if  the  tenant  for  lifi 

aliened  and  died.     If  the  land  was  recovered  againft  the 

tenant  for  life,  and  he  died,  thereverfioner  might  have  this 

writ  in  ihcpoji^  ;  for  this  like  all  other  writs  of  entry,  might 

be  had  in  the  per,  per  et  cui,  zndpoji.  But  if  the  reverfion  was 

granted  over,  and  the  tenant  for  term  of  life  aliened  and 

died,  the  grantee  of  the  reverlion,  being  a  ftranger,  could 


y  Vid.  ant.  vol.  II.  72. 

»  Vid.  ant.  vol.  II.  190,  Sec 


»  Vid.  ant.  vol.  I.  388. 
^Vid,  ant.  vol.  I,  389.  397, 


not 


ENGLISH     LAW. 

not  have  this  writ,  which  lay  only  for  the  leflbr,  or  his 
heir.  For  a  fimilar  reafon,  it  did  not  lie  for  the  revcrfio- 
ner  after  the  death  of  a  tenant  in  dower,  or  by  the  courtefy, 
who  took  an  eftate  by  the  common  law,  and  not  by  leafe. 
It  appears  by  ftat.  Weflm.  2.  c  25  ^.  that  if  a  tenant  for 
years  or  a  guardian  in  chivalry  aliened  in  fee,  the  leiToror 
infant  might  have  an  aflife  of  novel  difleifin,  and  the  feoffor 
and  feoffee  fhould  both  be  named  difTeifors  :  the  aflife 
might  be  brought  during  the  life  of  any  of  them,  but  if 
they  were  all  dead,  recourfe  muft  be  had  to  a  writ  of 
entry. 

If  this  or  any  other  writ  of  entry  was  in  the  po/I,  the 
following  claufe,  which  fubfifled  even  in  Bra<5lon's  time  ^, 
was  always  inferted,  et  unde  qucsrltur  quod  pradiSlus  A.  ei 
diforceat,  &c.  but  never  in  thofe  in  the  per,  znd  per  et  cui. 
Again,  wherever  a  perfon  demanded  of  the  pofTclIion  of  an 
anceftor,  it  fhould  always  be  by  title,  as  quod  clamat  ejji 
jus  et  hareditatetn  fuam  i^c.  ;  but  when  he  went  upon 
his  own  pofTefilon,  he  was  never  to  make  title.  There  was 
an  exception  to  this,  where  a  woman  demanded  her  inhe- 
ritance or  maritagtunif  that  had  been  aliened  by  her  huf- 
band,  or  her  dower  aliened  by  another  hufband  ;  for  in 
fuch  cafes,  in  a  cut  in  vita  to  recover,  fhe  was  to  make 
title  in  the  above  manner  e. 

We  have  feen  that  in  Bra£^on's  time,  where  a  gift  was 
alledged  to  be  made  by  a  perfon  nott  compos  mentis,  an  in- 
quifition  ufed  to  be  made,  whether  the  donor  was  of  fane 
mind  ^.  But  now  there  was  a  remedy,  by  a  writ  of  entry 
dum  non  fuit  compos  mentis  ;  which  was  in  this  form  ;  Pra- 
ape  A.  qu  dju/ie  etfme  dilatione  reddat  B.  unum  mejfuagi- 
um,  ^c.  quod  clamat  ejje  jus  et  hareditatem  fuam,  et  in 
quod  idem  A-  non  hahet  ingrejjum  nifi  per  C.  patrem  pra* 
di£Ji  B,  cujus  hares  ipfe  ejl,  qui  illud  ei  dimifit  dum  non 


*  Vid.  ant.  vol.  II.  204,  105, 

*  Vid.  ant,  vol,  I.  3«9» 


•  O.  N.  B,  123. b, 
^  Vid,  ant.  vol,  I,  292. 
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CHAP.  XV.  J'u'it  compos  mentisy  ut  dicit,  ^c.  This  writ  lay  for  the 
ED W.  Ill  ^^^^  °^  ^^^  perfon  who  was  tion  compos  mentis^  and  who 
was  dead  ;  and  the  general  opinion  was,  that  it  would  not 
lay  for  the  perfon  himfelf  who  had  made  the  alienation  ;^ 
becaufe  no  one  was  to  be  received  to  difable,  or  Jlultify 
hinifeU,  as  it  was  afterwards  exprelTed  :  however,  it  was 
laid  down  in  the  regifter  of  writs,  that  he  might  maintain 
this  writ,  and  in  fuch  cafe  the  heir  would  be  received. 

Another  writ  to  recover  land  that  had  been  con- 
veyed by  a  perfon  difabled  in  law  to  make  a  gift,  was  the 
writ  of  entry  clum  fu'it  infra  atatem.  This  writ  originated 
fince  the  time  ot  Bra6lon,  and  was  in  this  form  :  Pracipe 
A*  quod  juft}y  ^c.  B.  qui  plena  atatis  eji,  ut  dicit, 
duas  acras  terra^  ^c  quos  idem  S.  ei  dimifit,  dutn  fuit  infra 
atatem,  ut  dicit,  ^c.  Where  an  infant  aliened  land  that 
had  defcended  to  him  during  his  infancy  ;  or  that  he  had 
purchafed  to  himfelf  for  life,  or  in  fee  ;  he  might,  when 
of  full  age,  have  recovery  thereof  by  this  writ.  But  if  an 
infant  leafed  his  land  for  a  term  of  years,  and  afterwards 
made  a  confirmation,  or  releafe,  before  he  came  of  age, 
he  could  not  when  of  age  have  this  writ,  becaufe  this  was 
no  alienation  ;  for  an  infant  could  not  make  a  de?nife  of 
the  freehold,  till  livery  of  the  land  was  made  to  him  :  but, 
in  fuch  cafe,  he  might  have  an  affife  of  novel  difTeifin. 

If  an  infant  aliened  in  fee,  and  died  leaving  ilFue  ;  his^ 
ifTue,  when  of  age,  might  have  this  writ  for  the  lands  fa 
aliened  by  his  father.  It  was  exprefsly  held,  that  neither 
this  nor  any  other  writ  of  entry  would  lay  for  the  ifTue  tilF 
he  was  of  full  age,  excepting  the  cafe  of  the  ifTue  of  a  dif- 
feifee,  as  dire6^ed  by  flat.  Weftm.  i.  c.  47  h.  Where  the 
father  aliened  land  defcended  to  him  in  tail,  and  died  leav- 
ing ifTue,  the  ifl^ue  were  to  have  a  formedon  in  defcendrCf 
and  not  a  writ  of  entry  dumfuit  infra  atatem. 

•  O.  N,  B,  125.  h  vid.  ant.  vol.  II.  117. 
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If  an  infant  aliened  his  land,  he  might  enter,  and  if 
oufted,  might,  when  of  age,  have  an  afiife  of  novel  diflei- 
fin  ;  but  if  he  had  not  made  fuch  entry,  he  could,  when  of 
age,  only  have  this  writ  of  entry.  And  yet  in  the  third 
year  of  this  king,  where  an  heir  did  not  enter  till  he  was  of 
full  age,  and  an  affife  was  brought  againft  him,  the  judges 
held,  it  could  not  be  maintained,  becaufe  the  tenant  was 
not  feifcdof  the  freehold  after  the  heir  was  of  age ;  that  is, 
the  fpace  of  a  year  and  a  day  had  not  elapfed,  and  there- 
fore that  the  freehold  could  not  accrue  *. 

The  writ  of  entry  fuper  dijfeifinam  in  le  quihus^  was 
that  which  approached  the  neareft  to  the  alfife  of  novel  dif-  t^uibuu 
feiiin,  and  i^  the  firftwritof  entry  mentioned  by  Bra6ton 
as  a  remedy,  where  the  affife  failed  by  the  death  of  one  of 
the  parties  ^-.  The  form  of  it  was  this  :  Prcscipe  A.  quld^ 
iffc.  reddat  B.  unum  mejfuagium,  t^fc.  quod  clamat  ejje  jus 
et  h^red'itatem  fuanif  de  quo  idem  A>  injujic et  fine  judicio 
d'ljfeifivit  C.  patrem  pr<£dicli  B.  cujus  hares  ipfe  ejl^  poji 
primam  transfretationem  dornini  regis,  ^c.  in  Vafcotiiam- 
This  writ  was  always  to  contain  the  words  de  quo,  or 
DE  QjJiEUS  A.  dijpiftvit  B.  patrem^  iffc.  and  from  thence 
was  named  dijfeiftnam  in  le  quo,  or  in  le  quibus. 

Where  a  perfon  was  dilTeilcd  and  died,  this  writ  lay 
tor  his  heir  againft  the  dilTcifor  ;  and  it  lay  for  none  but  the 
heir  of  the  diffcifee  ;  fo  that  in  this  writ,  the  demandant 
was  always  to  make  title  as  heir  to  his  father.  It  lay  not- 
withftanding  the  nonage  of  the  heir,  as  appears  from  ftat. 
Wcftm.  I.e.  47  1.  This  was  on  account  of  the  frefti 
fuit ;  for  if  it  was  brought  againft  the  ifTue  of  the  alienee 
of  the  diircifor,  the  parol  would  demur  for  his  nonage,  this 
not  being  within  the  ftatute  ^, 

i  O.  N.  R.  126.  1  Vid.  ant.  vol.  II.  117, 

*^  Vid.  ant.  vol.  I.  340.  «  O.  N,  B.  12S.  b. 
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Before  we  proceed  any  further  to  enquire  into  the  na- 
ture of  different  writs  of  entry,  it  may  be  proper  to  con- 

fider  more  particularly  thofe  chanp-es   to  which  they  were 
DifTcrence  of  11  11      i-    1  1  ,    ^ 

writs  in  tbcper,   ^''  equally  liable  ;    namely,  under   what  circumltances  it 

j>eriff  cui,  iind     was  that  they  were  to  be  drawn  in  their  fimple  form,   or 
were  to  be  in  the  per,  the  per  et  ciu,  or  in  the  po/i  *. 

The  form  of  the  above  writ    of  entry  fuper   (Jiffeifinam^ 
if  in  the  per,  was  this  :  Pnrcipe  A.  ^c.  qu  d  jufl}  et  fine  di- 
ktione  reddat  B.  unum  mejfuagium,  ^c.  quod  clamat  cffe  ju^ 
et  haredhatem  fuam,  et  in  quo  idem  A.  non  habet  ingrejfum 
fiifi  PER  A.  qui  inde  injuft'  et  fine  judicio  d'Jfeifivit  C.  pntrem 
pr^sdiSfi  B.    cujus  hares  ipfe  efl,  po/i  primam  tramfretatio- 
ne?n,  ^c.  et  iinde  qucritur,  iffc.     It  was  the   chara6>eriftic 
of  this  writ  always  to  alledge,  et  in  quod  idem  A.   non  hahet 
ingrejfum  nifi  per  E.  qui   illud  ei    dimfit,  qui  injuftc,    iffc. 
This  writ  was  the  proper  remedy  when  the  difTeiforah'ened 
to  another,  or  died  and  his  heir  entered  ;  for  then  the  dif- 
feifee  or  his  heir  might  have  this  writ  againft  the  alienee, 
or  the  heir  of  the  difleifor  ;  and  he  could  have  it  againil:  no 
other  perfon.     During  the  life  of  the  difTcifor  no   writ  of 
entry  lay  for  the  difTeifin,  but  only  an  aflife  of  novel  difTel- 
fin.     The  aflife  in  fuch  cafe  might  be  brought  againfl:  him 
and  the  alienee  both  ;  and  if  the  difleifor  would  not  pay  all 
the  damages,  the  alienee  muft,  according  to  the  flat.  GIoc. 
c.  I  ".   But  if  the  difTeifor  aliened  and  died,  and  the  alienee 
aliened  to  another  perfon  ;  or  if  the  difTeifor  died,  and  the 
heir  entered  and  died,  and  his  heir  entered  ;  then  the  dif- 
feifee  or  his  heir  was  to  have  a  writ  of  entry  y«r  diffeifin  in 
the  per  et   cui  ;   and   the  writ   was  to  alledge,  et  in  quod 
non  hahet  ingrejfum  nif  PER  tahm^  cui  talis  illud  ei  dimijit, 
qui  inde,  <^c.     Thefe  writs    in  tlie  per,   and  per   iff   cui, 
could  be  maintained  againft  none  but  the  real  tenant,  who 
was  in  by  purchafe  or  defcent  of  the  inheritance,  as  appears 
by  tlic  wording  of  the  two  writs,  one  ftating  a  defcent,  the 
other  a  demife. 

*  Vid.  ant.  vol.  I.  393,  39--.  and  vol.  II.  72.     "  Vid.  ant,  vol.  H.  14S. 
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If  the  alienation  or  defcent  was  without  the  degrees,  fo 
as  the  writ  could  not  be  in  the  per^  nor  in  the  per  et  cut,  it 
was  then  to  be  in  the  poji  ;  and  it  was  a  rule,  that  when 
an  aHenation  or  defcent  was  without  the  degrees,  and  in 
the  pofi,  no  writ  fliould  ever  after  be  had  on  fuch  aliena- 
tion, or  defcent,  in  the  ^^r,  or  per  et  cui.  There  were 
five  events  that  put  a  writ  out  of  the  degrees,  namely,  in- 
trufion,  election,  judgment,  dijje'iftn  fur  dijjeifin,  and 
efcheat. 

Thus,  as  to  tntrufion  ;  if  the  dilTeifor  died  feifed,  and  a 
flrangcr  abated,  the  diffeifee  or  his  heir  could  have  no  writ 
in  the  per,  but  mud  bring  it  in  the  ^ofl  ;  for  the  abator 
was  in  neither  by  defcent  nor  purchafe,  but  by  a  wrong  of 
his  own.  As  to  ele^ion  ;  if  the  difleifor  was  a  man  of  reli- 
gion, and  died,  and  his  fucccflor  entered,  the  diffeifee  or  his 
heir  could  have  no  recovery  againfl  the  fucceffor  by  any- 
writ  but  one  in  the  poCt ;  becaufe  the  entry  of  the  fucceffor 
could  never  be  fuppofed  congeable  by  the  predeceffor,  fo  as 
that  he  fhould  be  adjudged  in  by  his  predeceffor,  the  fame 
as  a  fon  is  in  by  his  father.  As  to  judgment  j  if  a  man  re- 
covered againft  the  diffeifor,  and  the  diffeifor  died,  the  dif- 
feifee or  his  heir  could  have  no  other  writ  of  entry  fur 
diffe'ifin  but  one  in  the  pofl,  becaufe  the  tenant  entered 
neither  by  defcent  nor  purchafe,  but  by  judgment.  There 
were,  however,  fome  cafes  where  a  judgment  did  not  put 
a  writ  out  of  the  degrees.  Thus,  where  an  abator  had  iffue 
and  died,  and  the  iffue  was  oufled  by  a  flranger,  againll 
whom  the  iffue  recovered  by  adife  of  novel  diffeifin  ;  if  a 
writ  of  entry  yi/r  d'lffeifm  was  brought  againft  the  iffue,  it 
fhould  be  within  the  degrees,  becaufe  this  recovery  put  the 
iffue  in  his  firft  eftate,  namely,  in  the  fame  defcent  in  which 
he  was  after  the  death  of  his  father.  As  to  diffeifin  fur  diffti- 
fin  ',  if  the  diffeifor  was  diffcifed,  and  died,  the  firft  diffei- 
fee or  his  heir  could  have  no  recovery  but  by  a  writ  in  the 
poji  ;  for  the  tenant  entered  neither  by  defcent  nor  by  feoff- 
ment, but  only  by  diffeifin.     As  toefcheaf,  if  the  diffeifor 
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died  without  heirs,  or  committed  felony,  and  was  attainted, 
and  then  died,  and  the  lord  entered,  as  into  his  efcheat, 
the  difTeifee  or  his  heir  could  have  no  writ  of  entry  but  in 
the  poji ;  for  the  lord  was  in  neither  by  dcfcent  nor  by  feoff- 
ment, but  by  efcheat  o. 

The  writ  of  entry Jine  aj/enfu  capituli^  was  in  ufe  in  the 
time  of  Braflon  P.     The  writ  was  as  follows  :  Precipe  A. 
qu  d  ju/Icy    ^c  reddat   B.    ahbati  jancti   Augujlini  de   N. 
unum    mejfuagium^  t^c.   quod  clamat  ejje  jus  inonaflerii  fui 
prad'i5li^  et  in  quod  idem  A.  non  hahet  ingrejjum  n't  ft  per  C. 
quondam  abbatem   mcnafterii   pr^sdiSli^  qui  illud  ei    dimifit 
SINE  ASSENSU    et  voluntate  capituli  monaflerii  pr^'diSiiy 
ut  dicit,  iffc.    Where  an  abbot,  prior,  or  any  one  who  had  a 
convent  or  common  fcal,  aliened  lands   or  tenements  be- 
longing to  his  church  without  the  alTent  of  the  convent  or 
chapter,  andihcn  died,  his  fuccefTor  might  have  this  writ  q. 
The    writ    of  entry  fur  cui  in  vita,  like   the    former. 
Entry  fur  cui  '}»   was    in  ufe   in  Bra6ton's  time,  and   has   been    frequently 
'*"'''•  mentioned  (ince  i.     I'he  form  of  the  writ  was  thus :  Pra- 

'  cipe   A.   quod  ju/ic,   &€.  reddat  B.  qua  fui  t  uxor  /).  unum 

meffuagium,  ^c.  quod  clamat  effe  jus  et  hareditatem  fuam,  et  in 
quod  idem   A.  non  habet    ingreffum   7nfi  per  pr^di^um   D» 
quondam  virum    ipfius  B.  qui  illud  ei  dimifit ^  cui    ipfa    IN 
\lii  K  fud  contradicere  nonpotuit,  ut  dicity  &'c.     Where  the 
wife  was  feifed  for  term  of  life,  or  in  tail,  or   in  fee,  and 
took  a  hufband,  and  the  hufband  aliened  and  died,  this  writ 
might  be  brought  to   recover  the  land.     Notwithftanding 
this  writ  was  grounded  upon  the  widow's  own  feifin,  yet 
flie  was  to  make  title  by  purchafe  or  defcent ;  and  if  it  was 
a  fee-fimple,  the  writ  was  always  required  to  alledge,  quod 
clafnat  effe  jus  et  b  credit  at  em  funm  ;  if  it  was  only  an  eftate 
for  life,    quod  clamat  ienere  ad  terminum  vita  fua  j  and  fo 
?nutatii  mutandis  J  if  in  fee- tail. 

0  O.  N.  B.  120.  b.  '  Vid.  ant,  vol.  1.  393.  J  a»id  aiU» 
r.  Vid.  ant.  vol.  I,  395.                    vol,  II.  190. 
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We  have  before  feen,  that  by  flat.  Weftm.  2.  ch.  3.'' 
the  widcrw  fhall  recover  her  land  after  her  hufband's 
death,  if  it  was  loft  by  default  during  the  coverture,  in  an 
a6tion  brought  againft  the  hulband  and  wife  ;  but  if  the  re- 
covery was  againft  the  huft)and  folely,  whether  it  was  by 
default,  or  by  adion  tried,  the  widow  might  have  an  affife 
cf  novel  difTeifin,  and  not  cui  in  vita  ;  becaufe  Ihe  was  no 
:party  to  the  judgment,  and  was  oufted  by  the  recovery  of 
her  freehold. 

By  flat.  Weftm.  2-  ch.  40-^  it  was  ordained,  that 
where  a  widow  brought  her  cui  in  vita  againft  the  alienee 
of  the  huft)and,  and  thealienee  vouched  the  heir  of  the  huf- 
hand,  being  an  infant,  the  parol  ftiould  not  demur.  But  it 
was  otherwife  where  the  widow  brought  her  cui  in  vita,  in 
ihtperet  cui,  and  the  tenant  vouched  him  by  whom  the 
entry  was  fuppoled,  and  he  vouched  over  the  heir  of  the 
huft)and,  being  withm  age,  and  prayed  the  parol  might  de- 
mur till  the  full  age  of  the  heir,  for  in  this  latter  cafe  the 
parol  would  demur  ;  becaufe  the  ftatute  is  only  to  be  un- 
derftood  of  the  alienee  of  the  baron  vouching  the  heir  of 
the  baron. 

If  the  widow  died,  her  heir  would  have  the  fame  reme- 
dy by  writ  of  entry  fur  cui  in  vita.  But  if  the  woman  was 
tenant  in  tail,  and  the  hufband  aliened,  or  the  hufband  and 
wife  loft  by  default,  the  heir  muft  relbrt  to  a  fomudon  in 
defcendre,  and  could  not  bring  a  cui  in  vit.:.  If  the  iftue 
brought  a  cui  in  vit  on  an  alienation  by  the  father,  he  wac 
not  to  be  barred  by  the  warranty  of  his  father,  as  appears 
by  the  ftat.  of  Gloc.  ch.  3.  "  uniefs  he  had  land  to  that 
amount  in  fee-fimple  to  defcend  on  him  from  his  father  ; 
for  if  it  was  from  any  other  anceftor,  or  in  fee-tail,  it  was 
not  a  bar.  If  a  hufband  leafed  land  held  in  right  of  his 
wife  for  term  of  years,  and  afterwards  made  a  confirmation 

N 
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CHAP.  XV.     for  life,  or  in  fee,  and  died  ;  It  was  held,  that  the  widow 

£DW-  Jii        could  not  have  a  cut  in  vitay   but  mufl  bring  an  aflife  of 

novel    difTeifin,   and  the  heir  a  writ  of  entry  y"«r /5^/^///«  ; 

for  the  writ  was  not  to  fuppofe  fuch  alienation  to  be  made 

by  confirmation,   orreleafe^. 

A  NEW  writ  of  entry  had  lately  made  its  appearance, 
adapted  to  cafes  where  a  divorce  happened  between  the  man 
and  woman  after  the  alienation  ;  for  then  the  woman,  in- 
ftead  of  a  cui  in  vita,  might  have  a  writ  called  cui  atite 
divortium  to  recover  the  land.  This  agreed  entirely  with 
the  former  ;  only  inflead  of  cui  in  vita,  it  alledged  cui 
ipf.i  ante  divortium  inter  eos  celebratum,  i^c.  and  the  writ, 
in  its  nature  and  pra6lice,  was  precifely  the  fame  with  the 
foregoing  to  which  it  was  a  fort  of  appendage  y. 

We  find  another  new  writ  of  entry  of  the  folio v/ing 
tenor  :  Precipe  A.  quod  jujle^  ^c  reddat  B.  unum  mejjua- 
gium  i^fc  quod  idem  B.  ei  dimifit  CAUSA  MATRIMONII 
INTER  EOS  PR  iCLOCUTi,  qui  earn  duxijfe  debuit  in  uxor  em  ^ 
et  nondum  duxit,  ut  dicit,  tsfc.  This  was  from  the  words 
of  it  called  a  writ  of  entry  caufd  matrimonii prie/ocuii.  It 
was  no  uncommon  pra«£tice,  and  feems  to  have  originated 
from  gifts  in  maritagium*,  for  a  woman  to  give  lands  or  te- 
nements, or  a  rent  to  a  man,  on  condition  that  he  fhould 
marry  her  within  a  given  period.  If  after  this  the  man 
would  not  marry  her  within  the  time,  or  it  he  difabled 
himfelf  by  marrying  another,  or  entering  into  religion,  or 
by  being  ordained  prefbyter,  the  woman  or  her  heirs  might 
recover  the  land  by  this  writ  ;  and  m/ight  follow  it  by  a 
writ  in  the  per,  per  et  cui,  or  the  poji,  into  wliatfoever 
hands  it  went.  This  condition  to  marry  was  to  be  by 
deed  indented,  or  the  writ  could  not  be  fupportcd  2. 

In  the  time  of  BraQ:on  there  were  two  writs  of  intru- 
fion :   one  was  pone  per  vadiu7n,    i^'c.    which  was  to  be 

»  O.  N.  B.  131.  b.  •  Vid.  ant.  vol.  I.  296. 

y  O.  N.  E.  1 34.  »  O.  N,  E.  1 55. 
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tjrouglTt  recently  after  the  intrufion  *  ;  the  other  was  a  writ 
of  entry,  and  was  the  remedy  when  the  chiimant  had  cho- 
fen  to  lay  by  for  a  fpace  of  time  ^.  The  former  of  theie 
i'eems  now  to  have  gone  out  of  ufc,  and  tlie  latter  alone 
continued,  which  was  in  this  form  :  Pr  cipe  A.  quodjujlcy 
^c  reddat  B.  iinum  mejfuagium,  i^c.  quod  clamat  eje  jus  et 
hared'ttaiem  fuam,  et  in  quod  idem  A.  non  hnbet  ingrejpnn 
nift  PER  INTRUSIONEM,  quain  in  i  Hud  fecit  poj}  nwrtem  C. 
quce  fuit  uxor  G.  qu  illud  tenuit  iu  dot  cm  de  dono  pradicli 
G»  quondam  viri  fui,  pair  is  pr  •  di^i  B.  cujus  hares  ipfe 
ejly  ut  dicitf  iffc.  Where  a  tenant  for  term  oi  life  in 
dower,  or  tenant  by  the  courtefy,  died  feifed  of  lands  or 
tenements,  and  a  Granger  entered,  the  pcrfon  in  reverfion 
might  have  this  writ  againft  the  abator,  or  v/hoever  entered 
after  the  deceafe.  If  an  intrufion  was  made  tempore  vaca- 
iionis,  the  fucceflor  might  have  this  writ  againft  an  abator 
into  any  lands  or  tenements  belonging  to  his  church  ;  and 
this  was  by  the  ftat.  Marlb.  ch.  28<^. 

We  find  a  writ  called  a  writ  of  entry  ad  communem  le- 
gem, which  was  in  this  form  :  Praecipe  A.  quodjujle,  l^c.  rm  Ugcm. 
reddat  B^  unum  mejfuagium ,  ^c.  quod  clamat  ejfe  jus  et  /;^- 
r  edit  at  em  fuam,  et  in  quod  A-  non  hahet  ingreffum  nifi  per 
C,  qu^e  fuit  uxor  D.  qu^  illud  ei  dimifit^  et  quoi  ilia  in  do- 
tern  tenuit  de  dono  pr  a  di£li  D.  quondam  viri  fui,  patris  pne- 
di^ti  B.  cujus  ha.'res  ipfe  eji,  ut  dicit,  ^c  Where  a  tenant 
for  term  of  life,  by  the  courtefy,  or  in  dower,  aliened  in 
fee  and  died,  the  reverfioner  might  have  this  writ  to  reco- 
ver the  land,  into  whatfoever  hands  it  paiTcd  ;  and  this  v;as 
by  ftat.  Wcftm.  2.  ch.  3^.  In  the  cafe  of  a  tenant  for 
lile  lofing  by  default  and  dying,  the  reverfioner  might, 
at  his  option,  have  a  writ  of  entry  ad  terwinum  qui 
prateriity  or  a  writ  of  entry  ad  communem  legem  \  but  a  te- 
nant by  the  courtefy,  or  in  dower,  could  not  properly  be 

*  Vid.  ant,  vol.  I,  320.  ^S-b. 
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CHAP.  XV.  called  a  termor ;  fo  that  the  former  writ  o^  ad  terminum  qui 
JDW,  III.  pr^t^riit  could  not  lie  againft  themy  but  only  the  writ  oi  ad 
communcmhgem,  as  provided  by  the  above  ftatute.  Further, 
fhould  a  tenant  by  the  courtefy  alien,  or  lofe  by  default, 
and  die,  the  perfon  in  reverfion  might  have  recovery  by  af- 
iife  of  mortaunceftor,  ael,  or  cofinage,  and  the  like  writs, 
Tiotwithftanding  the  feifin  of  the  tenant  by  the  courtefy,  as 
appears  by  the  flat.  Gloc.  c  3.  ^  or  he  might  have  thib  writ 
of  entry  ad  communem  legem  ^. 

The  writ  of  entry  in  cafu  provifo^zs  given  by  the  flat. 
Gloc.  ch.  7  g.  The  form  was  as  follows  :  Prcscipe  A- 
qubd  jufle^  Iffc.  reddat  B.  unum  mejjuagium^  ^c-  quod  da- 
mat  ejfe  jus  et  hcereditatem  fuam,  in  quod  idem  A.  non  ha- 
let  ingreffum  nifiper  C.  qu/p fuit  uxor  D.  qua  illud  ei  dimi- 
fity  qua  illud  tenuit  in  dotem  de  dono  pradi^i  D.  quondam 
virifuiy  patris  pradiSfi  B.  cujus  hares  ipfe  ej},  et  quod  po/i 
dimijjionem  per  ipfam  C  prafato  A.  contra  for  mam  Jlatuti 
Glocejiria  de  cotnmuni  confiUo  regni  AngUa,  inde  pro  vis  I 
F  A  c  T  A  M  infcedo  ad  prafatum  B.  r evert i  deheat  performam 
cjufdem  flatuti,  ut  dicit,  &c.  Where  a  tenant  in  dower 
aliened  in  fee,  or  for  term  of  another's  life,  the  reverfioner, 
by  the  flatute  of  Gloucefter,  might  bring  this  writ  againfl: 
the  perfon  in  pofTeffion.  It  was  always  to  be  brought  in 
Tnrry In Confmili  tjig  life  of  the  tenant  in  dower  ^. 

The  writ  of  Qntry  in  conjimili  f^  was  of  kin  to  the 
former,  and  owed  its  origin  to  the  rtat.  Weftm.  2.  c.  29'. 
which  permitted  writs  to  be  made  in  confimili  cafu.  Accord- 
ingly, as  the  former  was  a  remedy  where  a  tenant  in  dower 
aliened,  this  was  a  remedy  for  the  reverfioner,  where  a  te- 
nant for  term  of  life,  or  by  the  courtefy,  aliened  in  fee. 
This,  like  the  former,  muft  be  brought  during  the  life  of 
the  tenant  by  tlie  courtefy,  or  for  life.  The  form  was 
this  :   Praclpe   A-   quid  jujle-,  ^V.  reddat  B.  unum  mejfua- 


*  Vid.anr.  vol.  II,  146.  ^  O.  N.  B.  J37. 
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giutn,  cjfr.   (^uod  clamat  ejfe  jus  et  haredltatejn  fuam,  et  In     CHAP.  Xv. 
quod  idem  J.  non  hahet  ingrejfum    nifi  per  C.  qui  illud  tenuit  ~*".    - 

per  legem  Anglic  pojl  mortem  D.  quondam  uxorii  fua,  ma- 
tris  pradi^i  B.  cujus  hares  ipfe  eji^  et  quod  pojl  dimijjio- 
nem  per  ipfum  C.  pra-fato  A.  inde  fa^fam  in  fcedo  ad  pra- 
fatum  B.  reverti  debeat  per  formamfiatuti  in  confimili  cafu 
provifi,  i£c'\ 

Thus  far  of  writs  of  en^ry  ;  the  fafhionable  remedies  m 
thofe  days,  in  mofl:  cafes  of  oufter  of  freehold.  To  thefe 
may  be  fubjoined,  as  nearly  allied  both  to  the  writ  of  entry 
and  writ  of  right,  a  writ  in  ufe  for  recovery  of  a  freehold, 
called  quldei  deforceaty  which  was  given  by  llat.  Weftm.  2. 
iC.  2  ^.  to  tenants  in  tail,  in  frank-marriage,  dower,  courte- 
iy,  or  for  term  of  life,  when  they  had  loll  by  default.  This 
writ  came  in  lieu,  and  may  be  confidered  in  the  nature 
of  a  writ  of  right.  It  could  be  brought  only  by  the  very 
perfon  who  loft  the  land  1. 

The  grand  remedies  for  pcrfons  claiming  under  entails, 
were  the  writs  of  formedon  in  defcendre,  remainder  and  ^^^^q^ 
reverter.  The  forms  of  thefe  writs  have  been  already 
Jhewn  "^  5  and  nothing  remains  to  add,  but  fome  few  obfer- 
vations  ©n  their  diftin6l  natures,  as  laid  down  by  the  law- 
yers of  this  reign. 

In  all  cafes  of  a  gift  of  lands,  tenements,  or  a  rent  in 
frank-marriage,  or  to  a  man  and  woman  and  the  heirs  of 
their  bodies  engendered,  or  to  a  man  and  the  heirs  of  his 
body  ;  if,  after  the  death  of  fuch  man  or  woman,  leaving 
ifiTue,  a  ftranger  abated ;  or  if  an  alienation  was  made, 
with  fine  or  without  ;  or  if  there  was  a  difTeifin,  or  re- 
covery by  default,  after  default ;  then^after  the  death  of 
the  donee,  the  ifTue  might  have  his  writ  of  formedon  in 
defcendre  to  recover  the  land. 

»  O.  N.  B.  137.  b.  »n  vid.  ant.   vol.  II,  166,  320, 
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The  ifTue  could  recover  on  the  poffeflion  of  his  anceflor 
by  no  writ  but  this.  But  of  his  own  poiTefiion  he  might, 
if  ouiled,  have  an  affife  of  novel  dilTeifin,  or  writ  of  entry,  as 
the  cafe  might  be  j  fo  that  this  was  now  confidcred  as  a  writ  * 
of  right  for  the  heir  in  tail.  It  was  now  taken  for  fettled  law, 
as  has  been  before  obferved  \  that  in  this  writ  it  was  a  good 
bar  to  plead  the  feoffment  of  the  anceftor  with  warranty, 
with  an  averment  that  the  iiTue  had  affets  by  defcent  in 
fee-fimple.  If  a  tenant  in  tail  in  polTeflion  entered  into 
religion,  his  iffue  might  have  this  writ,  alledging,  qubd 
pater  fuus  habitum  religionis  ajfumpfit,  isC  But  it  the  fa- 
ther made  a  feoffmem  before  he  took  the  habit  of  religion, 
the  ifTue  could  not  have  this  writ  till  his  father  was  dead. 
In  this  writ,  the  taking  of  the  profits  was  to  be  laid  only 
in  the  perfon  of  the  firft  donee,  and  the  demandant  was  to 
make  himfelf  heir  in  tail  to  the  perfon  laft  feifed.  In  this 
'writ,  and  that  in  reverter,  the  demandant  need  not  fhew 
a  deed  ;   but  in  that  in  remainder,   he  mufl:  fhew  a  deed  ^. 

The  writ  o^ firmedon  in  remainder  lay  for  the  remainder- 
man, whether  the  remainder  was  in  fee,  in  tail,  or  only 
for  life,  againfi:  any  one  who  entered  after  the  death  of  the 
perfon  feifed  of  the  preceding  eftate,  if  he  was  feifed  only 
for  life,  or  if  he  was  feifed  in  fee-tail,  and  died  without 
ifTue.  If  the  tenant  in  tail  in  remainder  was  once  feifed 
and  died,  his  iffue  could  have  no  writ  but  a  formedon  in 
defcendre  ;  but  if  he  had  never  been  feifed,  he  could  have 
no  writ  but  a  formedon  in  remainder.  This  writ,  as  was 
before  faid,  could  not  be  maintained  without  a  fpccialty  to 
prove  the  limitation  in  remainder.  Jf  there  was  a  tenant 
for  life,  with  remainder  over,  and  the  tenant  for  life  was 
impleaded,  and  vouched  the  Icffor,  and  recovered  in  va- 
lue;  the  remainder-man,  after  the  death  of  the  tenant  for 
life,  might  demand  fuch  land  recovered  in  value  in  aybr- 


*  Vid.  ant.  vol.  II.  ';2i. 
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medon  in  remainder,  the  fame  as  he  might  the  original  lands ; 
becaufe  the  tenant  for  life  recovered  by  virtue  of  the  fame 
entail  on  which  the  remainder  was  limited.  But  it  was 
otherwife  of  a  reverfion  that  was  granted  over,  becaufe  the 
recovery  was  founded  on  another  deed  than  that  by  which 
the  reverfion  was  granted;  and  therefore  fuch  recovery  in 
value  would  go  to  the  lefTor:  yet  if  the  tenant  for  life 
had  vouched  the  grantee  of  the  reverfion,  and  he  had 
vouched  over  the  leflbr,  the  recompence  would  go  to 
the  grantee,  and  not  to  the  leflbr.  If  a  tenant  in  tail  with 
remainder  over  aliened  with  warranty,  and  died  without 
iflue,  fo  as  that  the  remainder-man  was  his  heir,  this  war- 
ranty would  be  a  bar  without  aflets;  becaufe  it  was  out  of 
the  provifion  of  the  {latute,  and  at  common  law  every 
warranty  was  a  bar.  The  remainder  man,  in  like  man- 
ner, might  be  barred  by  the  dttd  of  an  anceftor  who  was 
no  party  to  the  entail. 

Notwithstanding  the  demandant  could  not  re- 
quire an  anfwer  of  the  tenant,  unlefs  he  had  a  deed,  yet 
the  tenant  could  take  no  ifl'ue  on  the  remainder,  but  he 
was  to  anfwer  to  the  gift.  Where  this  writ  was  brought 
after  the  death  of  tenant  for  life,  for  a  fee-fimple,.  or  fee- 
tail,  the  demandant  was  to  allcdge  efplees  in  the  pcrfon  of 
the  donor,  as  in  cafe  of  a  fee-fimplc,  and  in  the  pcrfon  of 
the  tenant  for  life,  as  in  a  freehold.  But  if  he  claimed 
as  tenant  for  life,  he  was  to  lay  efplees  only  in  the 
perfon  who  made  the  deedr. 

The  writ  oi  formedon  in  reverter  lay  for  the  revcrfioner, 
or  his  heir,  after  the  death  of  a  tenant  in  tail,  and  never 
after  the  death  of  a  tenant  for  life,  or  any  other  term.  In 
tliis  writ,  the  efplees  v/ere  to  be  laid  both  in  the  perfon  of 
the  donor  and  donee  °l. 

The  writ  of  dower  wide  nihil hahet,  the  writ  of  right  of 
dower,    and  admcafurement  of  dower,   feem  to  be  in  their 
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form,  procefs,  and  learning,  the  fame  as  has  been  already 
fhewn  r.  The  writ  of  right  of  dower  was  to  be  dire6led 
to  the  heir,  or,  if  he  was  in  ward,  to  his  guardian  ;  but  if  the 
heir  had  no  court,  then  to  the  chief  lord  ;  and  it  was  re- 
moveable  the  fame  as  a  writ  of  right  patent,  as  will  he  more 
fully  fhewn  hereafter.  The  writ  of  right  of  advowfon 
and  theaflifeof  darrein  pre fentment  were  much  in  the  fame 
condition  as  in  Bra6ton's  time  ^.  But  the  old  writ  of  quare 
non  permittit  was  now  called  quare  impedit ;  and  the  quare 
impedit^  as  it  was  ufed  in  Bra6lon's  time,  together  with 
the  appellation  of  quare  non  permittit^  as  a  diftincl  writ, 
had  long  become  obfolet^  ^  The  other  auxiliary  writs  in 
thefe  clerical  remedies,  as  ufed  in  the  time  of  Bra6lon,  were 
ftill  in  force  ^.  A  writ  had  been  framed  G nee  his  time, 
called  quare  incumbravit ;  and  lay  againfl  the  bilhop  for 
filling  the  church,  while  a  fuit  was  depending  for  the  pre- 
fentation.  This  writ  was  formed  upon  the  model  of  the 
prohibitory  writ  mentioned  by  Bracton  under  the  name  of 
ne  inrAimhraret.  The  procefs  in  this  new  writ  was  fum- 
mons,  attachment,  and  diftrefs  ^.  Another  auxiliary  writ 
had  been  contrived,  and  called,  de  vi  la'ica  remevenda :  this 
was  recurred  to,  when  a  fuit  was  depending  between  two 
penons  for  a  church,  and  one  of  them  came  with  force,  as 
•was  fometimes  done,  and  took  pofleffion.  This  writ  di- 
rected the  fheriff"  to  remove  fuch  force,  and,  if  he  was  re- 
£fted,  t.0  t^kcthz  po/pcomitatusy  and  attach  the  offenders, 
fo  as  to  have  their  bodies  coram  nobis  to  anfwer  for  their 
offence.  This  writ  was  never  granted  without  a  certificate 
from  the  bifnop,    tedifying  fuch  refiftancey. 

The  writ  of  j.uris  utruniy  which  had  been  gradually 
opened  by  feveral  ftatutcs,  was  fllll  further  enlarged  by  the 
conftructlon  of  thofe  flatutes.     The  flatute    14th   of  this 


'  Vid.  ant.  vol.  I.  37S,  3S3,  384. 

•  Vid.  ant.  voJ.  I.  3S4,  354. 

*  Vid.  ant,  vol.  1.  355,  and  vol. 

n.  194. 


"  Vid.  ant.  vol.  I.  357. 
^  O.  N.  R.  33. 
y  O.  N.  B.  37. 
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king,  ft.  I.  ch.  1 7  z  which  allowed  this  writ,  amongft  other    CHAP.  xv. 

perfons,    to  guardians   or  wardens  of  chapels,  was  held  to      *!     ^""^^ 
,  ,  ., ,  y         X      '  LDW.  III. 

extend  to  wardens  oi  hofpitals  ;  fuch  a  variation  being  juf- 

tified  (it  was  faid)  by  the  ftatute  of  Weftminfter  *,  as  being 

in  conftmiU  cafus     Thofe  wh^  had  a  convent,  or  foundation 

with  a  common  feal,  could  not  maintain  this  writ,  but  fuch 

perfons  were  obliged  to  refort  to  the    writ  of  tnivy  fine  of' 

fenfu  capituli,  ^c  ^.     The  procefs  in   this  writ    was  fum- 

mons,  and  refummons,   as  in  a  writ  of  mortaunceftor. 

We  now  come  to  condder  the  nature  of  writs  of  right.  Writs  of  right, 
as  explained  in  the  writings  of  this  period.  A  writ  of  right 
was  faid  to  be  either  patent  or  clofe.  A  writ  of  right  clofe 
was  direfted  to  the  fherifF  ;  a  writ  of  right  patent  was  di- 
rected to  the  lord  of  whom  the  land  in  queftion  was 
holden  ;  commanding  him  to  do  right  and  juftice  between 
the  parties.  This  writ  might  be  removed  out  of  the  lord's 
court  into  the  county  by  tolty  and  out  of  the  county  to  the 
common  bench  by  pone^  if  the  demandant  fo  pleafed  ;  for 
which  reafon  the  writ  contained  the  claufe  of  et  riifi  fe- 
ceris^  vicecomes^  l^c.  faciat,  i^c  :  for  the  writ  being 
all  along  in  the  cuftody  of  the  demandant,  he  might  re- 
move the  pLa  without  fhating  the  caufe  in  the  pone  ;  tho', 
if  the  pone  \v2i^  at  the  fuit  of  the  tenant,  it  mud  contain 
the  caufe  of  removal.  The  plea  might  alfo  be  removed 
per  fait  um  out  of  the  lord's  court  to  the  common  pleas,  by 
recordari  with  caufe,  at  the  fuit  of  the  tenant  b.  How  far 
this  correfponds  with  the  account  before  given  of  writs  of 
right  in  the  lord's  court  in  the  time  of  GlanvUle  and 
Bradlony  may  be  feen  on  comparing  them  c.  The  word- 
ing of  the  writ  now  in  ufe  agreed  exadly  with  that  in 
GlanviHe. 

We  find    a  writ  of   right,    intitled,    ^lia  dominus  re- 
mifit  curiam  fuam  domino  regiy   which  has  not  been  before 

»  Vid.  ant.  vol.  II.  436.  >•  O.  N.  B.  2. 

*  Viz.  ch.  24,  Vid.  ant.  vol,  II.  *=  Vid.  ant,  vol,   I.    172.  399.  &c. 

zoz.  402. 
*■  O,  N.  B.  39,  b. 

men- 
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mentioned  by  that  name,  tho'  it  was  the  kind  of  writ  which 
might  have  been  reforted  to  in  Glanville's  time,  when  a 
conrc  v/as  proved  de  reSio  defecijp  ^*.  This  writ  of  right, 
quia  dominus  remiftt  curiam^  lay  where  lands  or  tenements, 
holden  of  fome  inferior  lord,  were  demanded  in  a  writ  of 
right,  and  the  lord  held  no  court  :  in  fuch  cafe  he,  at  the 
requefliof  either  of  the  parties  to  the  writ,  would  tranfmit 
the  writ  to  the  king's  court,  remitting  his  court,  for  that 
time,  to  the  king''s  court  ^,  with  a  favingof  his  feignory  on 
any  future  occafion  ;  upon  which  there  ifTued  this  writ, 
^luia  dominus f  iffc.  returnable  before  the  juftices  of  the 
common  pleas:  this  writ  was  always  clofe.  This  writ 
agreed  with  the  common  form,  of  a  writ  of  right,  only 
there  was  added  after  tefie  meipfoy  i^fc.  a  claufe  fignifying 
the  reafon  of  ifTuing  the  writ,  quia  capitalis  dominus  fcedi 
illius  inde  remifit  nobis  curiam  Juam^  ^c-  The  procefs 
in  this  was  fummons,  grand  cape,  and  petit  cape,  the  fame 
as  in  other  writs  of  right  f. 

There  was  a  writ  of  right  in  London,  directed  to  the 
mayor  and  fheriff  of  the  city,  which  was  patent,  and  not 
cloje  ;  for  though  the  caufe  of  the  dirtin6i:ion  was,  that  the 
latter  writs  were  dire<3:ed  to  the  fheriff",  and  the  former  not, 
vet  tliis,  being  directed  to  the  mayor  as  well  as  the  fiieriff, 
was  patent.  This  writ  alio  did  not  contain  the  claufe  nj/i 
feceritis,  incecomes  faciat^  ^c.  and  therefore  it  could  not 
be  removed  like  the  others.  It  was,  however,  removeable  in 
fome  particular  cafes.  Thus,  where  a  foreigner  happened 
to  be  vouched,  the  mayor  and  fheriffs  were  to  adjourn  to  a 
certain  day  before  thejuftices  of  the  bench,  and  fend  the 
record,  which,  when  the  warranty  was  determined,  was 
to  be  returned  by  a  judicial  writ,    commanding  the  mayor 


*  Vid,  ant.  vol.  I.  17  r,  172.  am  for.ere  in  curiam  domini  regis,  Vicl. 

*  Wliere  a  lord  adjourned  a  rflffi-  ant.  vol.  I.  153. 
cult  matter  into  the  fuperior  couit,  it  *  O,  N,  B,  iS. 
was  termed   by  Glanville,   curiam  fu. 
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and  llicriffs  to  proceed,  the  juftices  having  no  further  au- 
thority g.  This  courfe  correlponded  with  that  which 
was  dire6ted  in  the  like  cafe  of  foreign  voucher  in  Brac- 
ton's  time  ^. 

The  writ  of  right  de  ration abili  parte  is  only  hinted  at 
by  BraQ:on  ',  and  not  mentioned  by  Glanville.  This  writ 
lay  between  privies  in  blood,  as  between  brothers  and 
lifters,  between  nephews  and  nieces,  and  never  between 
ftrangers.  It  lay  even  though  the  anceftor  had  made  a 
leafe  for  the  life  of  the  lefTee,  and  fo  died  not  feifed  of  the 
freehold,  leaving  coheirs  ;  in  which  cafe,  Ihould  any  of 
the  coheirs  intrude  after  the  death  of  the  lefTee,  the  others 
might  have  this  writ.  This  writ  did  not  lie  between  rela- 
tions paft  the  third  degree  ;  it  lay  between  brothers  and 
fifters,  where  one  claimed  by  charter,  and  the  others  by 
defcent ;  for  it  was  principally  contrived  for  trying  the  pri- 
vity of  blood.  It  was  a  writ  of  right  patent,  dire6i:ed  to 
the  lord  of  whom  the  land  was  holden,  with  procefs  of 
fummons,  and  grand  znd petit  cape  :  but  it  did  not  admit 
the  duel,  or  grand  aflife.  The  words  of  this  writ  were. 
Plenum  return  teneas,  ^c  de  uno  mejfuagio,  iffc.  quod 
clamat  ejje  rationabilem  ^ A'^TY.Mfuam^  qua:  turn  con- 
tinget  de  Uhero  tenement o^  quodfuit  N.patris  July  i^c  ^  quod 
ei  deforce  at. 

The  writ  of  right  y^jftw^///'/^  confueiudinem  maneriiy  was 
a  writ  clofe.  This  was  confined  to  the  court  of  aTitient 
demefne.  We  are  told,  that  every  writ  fued  upon  the 
cuftom  of  a  manor  was  called  a  writ  of  right  clofe  *,  which 
feems  an  exception  to  the  above  diftin6tion  between  writs 
patent  and  clofe.  In  the  form  of  it,  it  agreed  exa6tly  with 
the  writ  of  right  patent,  having  the  additional  words  above- 
mentioned,  PracipimuSy  is  c.  qucd  fine  dilationey  et  fecun- 
dum  confuetudine?n  manerii  nojlri,  i^c.  plenum  reSlum^    ^c- 


=  o.  N.  B.  4. 

''  Vid.  ant.  vol.  I,  401. 

iVid,  ant.  vd,  I.  416. 


^  O.  N.  B.  10. 

•  Vid.  ant.  vol.  I.  383. 
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but  this  writ  could  not  be  removed  by  the  demandant  into 
the  county,  and  common  pleas,  like  the  other.  Yet,  if  he 
complained  that  right  was  not  done,  he  might  have  a  writ 
out  of  the  chancery  to  the  (herifF,  commanding  him  to  go 
in  perfon  with  four  knights  of  the  county,  to  fee  that 
right  be  done  K  The  writ  of  right  of  precipe  in  capiUj 
which  was  for  the  king's  own  tenants,  was  a  writ  clofe, 
and  agreed  in  its  practice  with  the  proceedings  fo  fully  re- 
lated before™. 

Besides  the  above,  there  were  feveral  others  which 
were  confidercd  as  writs  of  right,  merely  becaufe  they  were 
taken  by  reafon  of  a  feignory.  In  fome  of  thefe  the 
grand  alfifTe  and  duel  lay  ;  in  fome  they  did  not,  but  the 
iiTue  was  to  be  tried  by  a  common  jury  ;  according  as  the 
demandant  counted  of  his  own  feifin,  or  of  that  of  an  an- 
ceflor. 

These  we  fhall  now  enumerate,  as  they  occur  among 
feveral  other  writs  for  the  recovery  of  land  and  other  herit- 
able rights,  without  attempting  to  arrange  them  in  any 
particular  order. 

The  writ  de  rationabiUbus  divifiSy  mentioned  by 
Glanville  ",  for  fettling  boundaries  was  ftill  in  ufe  :  the 
procefs  in  it  was  fummons,  ^r^«^  and/)^///  cape  °.  There 
was  another  writ  that  was  applicable  to  the  fame  occafion, 
and  cxifted  in  Brafton's  time  P,  called  de  perambulatione 
facienda,  in  which  there  was  no  procefs  ;  but  the  fherifF 
was  to  go  to  the  place  where  the  encroachment  had  been 
made  ;  and  there,  in  the  prefence  of  the  parties  and  chief 
men  dwelling  in  the  neighbourhood,  he  was  to  make  per- 
ambulation, and  mark  the  boundaries  of  feignories,  as 
thev  had  been  in  former  times.  This  was  an  amicable 
proceeding,    and  the  writ  was  always  obtained  by  agree- 


^O.  N.  C.  II. 

*"  O  N.  n.  12.  b.     Vid.ant.  vol. 
I.  399.  114. 


n  Vid.  ant.  vol.  I,  174. 
o  O.  N.  B.  85.  b. 
r  Vid.  ant.  vol.  I. 


nient. 


ENGLISH    LAW. 

ment  of  the  parties^;  which  agreement  was  to  be  entered 
into  in  the  chancery,  and  there  inrolled,  before  the  writ 
would  be  granted  ^. 

There  was  a  writ  contrived  for  perfons  living  in  towns 
where  by  cuftom   lands  were  devil'able:  this  was  the  writ 
ex  gravi  querela,  of  which  there  is  no  mention  before  this 
reign.     If  fuch  lands  were   devifed,    and  the  heir  or  any 
other  entered  thereon,    the  devifee  or  his  heir  might  have 
this  writ  againft  the  intruder,   who  was  fummoned  before 
the  mayor,  or  other  principal  officer  of  the  town,    to  fhew 
caufe,  at  a  certain  day,    wherefore  execution  fhould  not  be 
done  purfuant  to  the  will ;   and  if  no  caufe  was  fhewn,  the 
devifee  was  put  into  poflefllon  ^ .     The  writ  of  nuper  obilt 
is  only  g!^^nced  at  by  Bra6con*,  without  any  difcourfe  upon 
it.     This  was  nearly  allied  to  the  writ  de  rationabili parte  ; 
it  lay  between  privies  in  blood,  as  that  did,  and  the  word- 
ing of  both    is  the   fame  :    the  difference  between  them 
confifted  in  this ;   that  the  writ   de  rationabili  parte  was  a 
writ  of  right,  and    lay  though  the  anceftor  did    not  die 
feifed ;   the  prefent  was  a  pojfejfory  remedy,  and  could  not 
be  fupported  unlcfs  the  anceftor  had  died  feifed  of  the  land 
in  queftion.     A  nuper  obiit  was  to  be  brought  by  all  thofe 
that  were  deforced,    and  not  by  one  only  :    though  fome 
might  not  chufe  to  fue,  yet  all  were  to  be  named;   and  he 
who  fued  might  have  a  fummoneas  ad  fequendum  ftmuL     If 
they  did  not  comply  after  this,  the  perfon  fuing  might  have 
judgment  and  execution  for  his  own  portion  fingly.     The 
procefs  in   this  writ   was   fummons,  grand  :x\\A  petit  cape. 
As  the  writs  of  mortaunceftor^  jf/and  coftnage,  were  always 
to  be  brought   againft  ftrangers,    they  differed  in  that  ref- 
pe6l  from  thefe  two  family  writs  (if  they  may  be  fo  called)  j 
tor  a  nuper  obiit  and  de  rationabili  parte  always  lay  between 
privies  in  blood. 


••O.  N.  B.  S3. 

Vol.  III. 


'O.  N.  n.  27.  •Vid.  ant.  vol.  I.  433. 
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CHAP.  XV.  The  writs  o{  cejjavit  per  l/iennium^.  and  of  cejjhvit  per 
EDVV  \n  hiennium  de  foedi  firrnn^  given  by  flatute  in  the  reign  of 
Edward  I  ^  were  ftill  in  ufe.  The  former  of  thefe  was 
the  more  general  and  more  common.  There  now  appear- 
ed another  writ  of  this  kind,  called  ceffavit  de  cantar'vi 
per  hiennium.  This  was,  when  lands  were  given  to  at 
church,  for  fome  religious  fervice;  as  to  pray  for  the  do- 
nor^s  foul,  to  give  alms,  to  perform  divine  fervice  ;  or  the 
like.  If  this  was  intermitted  for  two  years,  and  there  was 
no  diilrefs  on  the  ground,  the  donor's  heir  might  have  this 
writ  againft  the  terre-tenant.  This,  like  the  two  former 
writs,  made  general  mention  of  the  ftatute  ;  qu^  ad pra- 
faium  R.  reverti  debet  per  formamjlatuti  de  communi  con- 
cilio  regni  provifi  ;  and  like  the  writs  of  entry  before-meri- 
tiorred,  they  might  be  in  the /)^r,  per  et  cui,  and  poji^. 
Similar  to  the  laft  of  thefe  writs,  but  grounded  upon  an- 
other ftatute  ",  was  that  contra  formam  collationis  ;  which 
was,  where  an  alienation  was  made  by  an  abbot,  or  other 
religious  perfon,  of  lands  left  in  pure  alms,  for  divine  pur- 
pofes  :  this  writ  lay  againfl:  the  fovercign  of  the  religious 
fociety,  and  not  againfl:  the  tenant  of  the  land. 

The  "remedies  for  the  recovery  of  common  deferve  a 
particular  attention.  The  principal  of  thefe  was  the  ^tibd 
permlttat.  The  form  of  this  writ  was,  Prtecipe^  iffc- 
»  V^  W^  J'^fi  >  ^'^'  permittat  B.  habere  communiam  pajjuree 
in  N.  de  qud  C.  pater  pradi/fi  U.  cujtis  ho'res  ipfe  ejiyfuit 
feif.tus  ut  de  fa^do  tanquam  pert'insnte  ad  liberum  tenemen- 
xcA^Uj^rs.  tu?nfuum  in  eg^n  villa  die  quo  cbiit^  ut  dicit,  ^c  This 
was  the  remedy  where  a  man  was  diiTciicd  of  common  of 
pafture,  and  the  dilTcifor  aliened  and  died,  or  died  and  his 
heir  entered;  and  it  lay  either  for  the  dilleifee  or  his  heir- 
If  neither  of  thofc  events  had  h::ppened,  the  remedy  was 
by  aivlie  of  common. 


•  ViH.  ant.  vol.  I!.  i:,c,  u  y\^   ^.-.^   y^jj,  jj^  ,^5^ 

'  O.  N.  r.  140. 
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It  may  be  remarked  here,  that  there  was  in  the  time  of  chap.  XV. 
Glanville  and  Bradon  ^  a  writ,  qu  d  permittat  habere  rati-  rmv'Tn 
finabUe  ejicverium^  either  ///  bofco^  or  in  turbarid  ;  but  in  the 
place  of  that  writ,  the  refort  after  flat.  Weftm.  2.  ch.  25. 
was  to  the  afiife  of  novel  diiTeiiin  Y.  That  a6t  ordains,  that 
if  any  one  was  dlfTcifed  of  his  turbary,  pifcary,  or  the  like, 
appertaining  to  a  freehold,  he  lliould  have  an  alhfe  of  novel 
dilFeifin.  The  writ  of  quod  permittat  had  been  extended 
by  flat.  Wertm.  2  ch.  24.'-',  which  ena6led,  that  where  a 
parfon  was  dilFeifed  of  common  of  pallure,  he  fhould  dur- 
ing the  life  of  the  difl^eifor  have  an  afiiie,  and  his  fuccefTor 
fliould  have  a  qiicd perynittat,  either  again/l  thedifTeifor,  or 
his  heir.  Where  fcveral  perfons  had  common  by  fpecial 
deed,  or  covenant,  and  the  lord  built  a  mill,  or  otherwife 
injured  the  common,  the  commoners  could  not  have  an 
affife,  but  could  only  proceed  on  their  covenant,  or  fpecial- 
ty,  as  appears  by  ftat.  Weftm.  2.  ch.  46  *. 

The  writ  of  quod  permittat  might  be  in  the  debet  and 
foletf  or  in  the  debet  without  the  fo let j  according  to  the  na- 
ture of  the  demandant's  claim.  Thus,  if  the  diffeifor  died 
and  his  heir  entered,  the  writ  fhould  mention  the  difleifin  : 
if,  after  the  death  of  the  difTeifor  and  his  heir,  a  ftranger 
entered,  the  writ  would  make  mention  of  the  debet  et  folet, 
to  try  the  right.  If  the  demand  was  in  right  of  the  de- 
mandj.nt's  anccftor,  who  was  feifed  in  fee  the  day  he  died, 
the  writ  was  not  to  make  mention  of  the  diifcifin  of  the 
anceflor,  but  was  in  the  nature  of  a  mortaunceftor  ;  if  the 
anceftor  was  diiFeifcd,  then  the  writ  was  to  mention  his 
diffeiiin.  When  the  writ  was  in  the  debet,  without  the 
folet  i  the  demandant  was  invariably  to  count  of  the  feifin  of 
hisanceftor,  and  in  this  the  battel  and  great  afiife  would  lie. 
This  writ,  like  that  oftrefpafs,  had  the  proccfs  of  attach- 
ment and  diftrefs,  and  not  grand  and  prtit  cape. 


"■  Vid.  ant.  vol.  T.  343,  344.  '  Vid.  ant.  vol.  II.  20i. 

y  VicJ.  ant.  vol.  IT.  204.  ■  •  Vid.  anr.  vol   II.  209. 
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If  a  perfon  having  a  freehold  was  oufled  of  his  common 
of  pafture  by  his  lord,  or  if  the  lord  approved  contrary  to 
the  flat.  Mert.  ch.  4.  and  flat.  Weftm.  2.  ch-  46.  fothat  the 
tenant  had  not  fufficient  pafture,  he  might  have  an  aflife 
of  novel  dlfTeifin  :  and  if  the  pafture  was  furcharged  by  a 
treeholder,  his  remedy  was  by  writ  of  admeafurement  of 
pafture.  But  if  the  tenant  furcharged  the  pafture,  the 
lord's  remedy  was  not  by  admeafurement,  but  by  aflife  of 
freehold.  He  had  no  other  remedy,  and  fomc  doubted 
even  of  this  remedy.  A  writ  of  qucd  permittat^  in  the  na- 
ture of  a  mortaunceftor,  could  never  be  pleaded  in  the 
county  :  that  ad  certum  numerum  averiorum  might  be  plead- 
ed either  in  the  bench,   in  the  county,  or  in  the  iter^. 

Where  a  perfon  had  common  of  pafture  time  out  of 
mind  in  the  feveral  land  of  another,  the  perfon  who  had 
the  fevcral  land  might  bring  a  writ  o^  quo  jure  ^  (a  writ 
mentioned  by  Bradon  as  applicable  to  this  purpofe),  and 
force  the  commoner  to  Oiew  by  what  title  he  claimed  his 
common.  It  was  in  this  form  :  S/  A.  fecerit  te  fecuru?n^  iffc. 
tunc  fum?noney  i^c.  B-  qnod  Jit^  t^c.  ofienfurus  quo  jure 
exigit  communiam  paj^wa  in  terra  ipfuis  A*  ^c.  ficut  idem  B, 
null  am  hahet  communiam  iti  terra  ipjius  A.  nee  idem  B.  fer- 
vitia  ei  fecit,  quare  communiam  in  terra  A.  habere  debet,  ut 
dicit^  l^c.  A  lord  who  meant  to  queflion  his  tenant's 
claim  of  common  could  not  oull:  him  at  once,  L^jaufe  he 
would  then  be  liable  to  an  aflife  of  novel  difl!eifin  j  his  re- 
medy therefore  was  by  this  writ,  which  was  given  in  or- 
der to  try  the  right.  The  procefs  was  fummons,  attach- 
ment, and  diflrcfs ;  and  if  the  party  had  pleaded  and 
then  made  default,  there  ifl'ued  the  grand  diflrcfs,  and  not 
a  petit  cape^.  This  writ  was  to  be  determined  by  the  bat- 
tel, or  great  aflife,  as  other  writs  of  right  ^. 

The  writ  c^ admeafurement  cfpafure  might  be  brought 
by  a  comuioner  who  had  common  appendant  to  his  ivt^^ 


•  O.  N.  B.  C8. 

•  Vid.  ant.  vol.  I.  54;. 

^  \»d.  an.  WcAm.  2.ch.  46. 


Vid.  ant,  vol.  II.  202. 
•  O.  N.  B.  70.  b. 


held. 
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hold,  and  complained  that  another  commoner  had  fur- 
charged  the  common  :  the  confequence  of  this  writ  was, 
that  as  all  the  commoners  were  admeafured,  the  procefs 
was  that  which  had  been  ordained  by  ftat.  Weftm.  2.  ch. 
7  *.  fummons,  attachment,  and  diftrefs  peremptory, 
with  proclamation  made  in  two  counties ;  and  if  the  party 
did  not  appear  to  the  proclamation,  the  admeafuremenl 
was  made  by  default  ^. 

When  admeafurement  had  been  made  under  a  writ 
direfled  to  the  fhcrifF,  as  jufl:  mentioned,  and  the  perfon 
who  furcharged  was  again  guilty  of  furcharge,  then  the 
party  grieved  might  have  a  writ  called  defecundd  fuperone- 
ratione  pajiurde.  This  writ  was  fometimes  original,  and 
fometimes  judicial.  The  pradice  on  this  writ  feemed  to 
reft  wholly  on  the  flat.   Weftm.  2.  ch.  8  c. 

After  the  regulations  that  had  been  made  in  the  timc' 
of  Edward  I.  about  wade,  the  remedies  in  fuch  cafes  (lood 
thus :  There  was  a  writ  of  wafte,  grounded  on  Weftm. 
2.  c.  14  ^.  This  writ  was  for  the  reverfioner  agairift  te- 
nants for  life,  in  dower,  by  the  courtefy,  guardians  in  chi- 
valry, or  tenants  for  years  ^  :  it  had  the  procefs  of  fum- 
mons, attachment,  and  diftrefs,  and  on  default,  the  pro- 
ceeding dire61:ed  by  that  a6l  f.  Next  to  this  was  the  writ 
q{  eflrepement,  given  by  the  flatute  of  Glocefler,  ch.  13.  K 
which  was  a  fort  of  prohibition  to  ftop  wafte,  while  zpra- 
cipe  quod  reddat,  ^c  was  depending  for  the  lands.  This 
writ,  in  term-time,  was  judicial,  ifTuing  out  of  the  roll  of 
the  principal  caufe  ;  if  it  was  not  term-time,  it  JiTued  out 
of  chancery.  The  procefs  was  attachment  and  diltrefs ; 
and,   for  default  of  diftrefs,  procefs  of  outlawry '^ 

The  writ  in  ufe  for  recovery  of  fervices,  where  the  per- 
son or  his  anceftorhad  not  been  feifed  within  the  limitation 


•  Vid.  ant.  vol.  11.  197.  e  Vid.  ant,  vol.  II.  148. 
*>  O.  N    B.  71    b.  fQ.  N.i3.  41. 

'^  Vid.  ant,  vol.    II.  198.  O,  N.  B,         KVid.ant.vol.il.  152. 

''i.  b.  ^0.  N.  B.  43. 

*  Vid.  ant.  vol.  II.  ;8o. 
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CHAP.  XV.     of  an  afTifc,  was  that  de  confuetudinibus  et  fervitiis,   being 
LDW.  ill.       ^  writ  of  right,  in  which  might  be  had  t!ie   duel   and  the* 
great  afiifefi.  Where  a  perfon  was  dillrained  for  more  kv*\ 
vices  than  he  was  bound  to  by  his  original  infcoffment,    he 
might  have  the  writ  contra  formarn  feoff amcnii^    given  by 
the  flat,  of  Marlb.  ch.   9  '.    The  other  writ  in  cafes  of 
fervices  was   the  writ   of  mefne^   with  the    proceedings  {o 
fully  ftated  in  the  reign  of  Edward  I.  ^     Next   follow  the 
quid  juris  clamat,  the  per  qua  fervid  a  ^    and  quern  redditum 
reddit :  each  of  thefe  writs  was  to  obtain  an  attornment  of 
the  tenant  ',  after  a  grant  of  the  reverfion  by  fine.     Thefe 
were  judicial,   and    iflued  out     of    the    record    of    the 
fine.     The   procefs  was  fummons  and  diftringas.     The 
writ  of  right  y//r  difclaimer  was  known  in  Bra6lon's  time, 
but  not  by  that  or  any  particular   name  to    diftinguifli    it 
from  others  m.   This  writ  lay,  when  the  lord  had  avowed, 
and  the  tenant  diflahned  to   hold   of  him  ;    upon  which, 
there  being  an  end  of  the  fuit  in  replevin,  the  lord  was  dri- 
v^n  to  this  writ,    and,  if  he  made  out  his  title,    recovered 
the  land.     This  was  where  the  fuit  had  been  in  the  com- 
mon-pleas;    for  if  it  was  in  the  county,    or  court    baron, 
where  the  proceeding  was  not  of  record,  the  lord  would  be 
in  mercy,   as  in  Bradon's  tiinc  ".     There  were  other  ac- 
tions, befides  replevin,   for  recovery  of  fervices,  where  the 
tenant  might  difclaim  ;  one  of  which  was  a  ceffavit  :  in  all 
fuch  adions  the  lord  muft  refort  to   this  fpecial  writ   of 
right. 

The  old  writs  of  wa^d  were  ftill  the  ufual  remedies  in 
fuch  cafes :  namely,  the  writ  de  communi  cujiodid,  ravifi- 
lyientofward^^-ndejenmcntofward.  All  thefe  have  been 
fufFiciently  difcourfcd  of  already  ^.  But  there  now  appeared 
a  new  writ,  czW^d  en truf  on  de  garde,  which  lay  where  the 
infant  within  age    entered  into   the  lands,   and    held  the 

'^  O.  N.  B.  86.  ^  Vid.  ant.  vol.  II.  47. 

'  Vid.ant.vol  IT,  65.  "  O.  N.  B.  162, 

''  Vid.  ant,  vol.  II.  198.  •  Vid.  ant.  vol.  II.  208. 
'  O.  N.B.  ifaS.  172. 

lord 
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lord  out  P.  The  writsycr  ihe  value  of  a  marriagey  andy^r     CHAP.  XV, 
forfeiture  of  marriage  ^    made  up  the   remainder  of  the  re-       ^^^^  jjj^ 
medics  contrived  for  guardians.     The  writ  of  efhcat  was 
flill  the  remedy  for  lords  claiming  undei  that  title  4. 

Other  writs  in  ufe,  but  lefs  frequently  reforted  to  th?.n 
the  former,  were  thefe  :  Firfl:,  the  writ  of  monjlmverunt , 
which  was  for  tenants  in  ancient  demefne,  when  they  were 
diftrained.for  other  fervices  and  cudoms  than  they  perform- 
ed in  the  time  of  William  the  Conqueror  ^.  The  writ  of 
ne  injufie  vexes^  which  was  for  common  tenants  when  they 
were  diftrained  by  their  lords  to  do  more  fervices  and.cuf- 
toms  than  they  were  wont  to  do.  We  find  this  writ  in  the 
time  of  Glanville  s :  it  was  confidered  as  a  writ  of  right  pa- 
tent andarxeflral,  and  might  be  determined  by  the  battel 
or  grand  aflife  :  the  procefs  in  this  and  the  monfiraverur.t 
was  one  prohibition,  one  attachment,  and  then  a  diflrefs  t. 
We  find  alfo  the  writ  qI feEla  ad  molendinum  ",  the  writ  de 
contributione  faciendd  ^,  and  that  de  parUtione  faciend'^^ 
for  parceners  who  claimed  land  y  ;  that  de  warrantid  char- 
ts 2,  £ind  the  writ  of  diem  claufit  extrernum^  which  had  no 
procefi,  but  was  a  writ  of  othce  ^.  When  a  perfon  had 
been  found  heir  to  the  deceafed  by.the  lad:  of  thefe  writs,  he 
might,  when  became  of  age,  have  the  w^it  de  tetate  pro- 
itan da xoprovt  that  fa6t :  this,  like  the  former,  being  a  v.-rit 
of  office,  had  no  procefs  b.  The  writ  of  quo  mi/ius  was  for 
a  perfon  who  had  a  grant  to  take  eflovcrs  every  year  out  of 
another's  wood  ;  it  was  confidered  as  in  the  nature  of  a 
writ  of  wafte  ;  and  feems  to  have  come  into  the  place  of 
an  old  writ  called  quod  permittat  habere^  rationabile  e/iove- 
rium,    and  juft  alluded  to  c  :   the  procefs  was  attachment 

PO.  N.  B    ICO.  ^O.    N.    B,  157.  b.      Vid.  ant. 

1  Vid.  ant.  vol.  I.  395.                         vol.  1.  312. 

'O.  N.  R.  16.  b,  'O.  N.  B,    i6i.    b.     Vid.    ant. 

«  Vid.  ant. .vol.  I.  174,  vol.  I.  450. 

*0.  N.  B.  14.  b.  »O.N.  B.  162.  b. 

"  Ibid.  67.  •»  Ibid.  163.  b. 

*  Ibid,  .114.  «  Vid.  ant.  vol.  I,  345?,  174. 
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and  diflrefs  ^.  The  writ  o^ad  quod  damnum,  of  which  fo 
much  was  faid  in  the  time  of  Edward  I.  ^  was  ftill  in  ufc  ; 
as  were  Hkcwife  the  writ  of  quo  warranto  ^ ;  the  writ  de 
idemptitate  nominis  e,  which  has  been  mentioned  before 
in  this  rei^n  ^ ;  that  de  libertate  probanda^  and  that  de 
nativo  habendo  '. 

Among  others  was  the  old  writ  de  moderatd  mifericordid 
for  a  perfon  v/ho  had  been  amerced  in  a  county  court,   or 
court  baron,  with  great  rigour,  without  due  regard  to  the 
degree  of  the  offence  ^,     The  writ  of  decies   iantum   was 
given  by  ftat.  34  Ed.  III.  c.  8.  ^  and  lay,  where  a  jury  had 
taken  money  of  one  of  the  parties  for  their  verdi6t  :    they 
were  by  this  writ  to  pay  ten  times  as  much  as  they  had  re- 
ceived ;    and  if  they  had  nothing  to  pay,    they  were  to  be 
imprifoncd  for  a  year.     This  writ  lay  alfo    againft  em- 
braceors  and  procurers  of  fuch  inquefls  ™.  The  writs  in  ec- 
clefiaftical  matters  were  prohibition^  indicavii^   and  conful- 
tation  ;    and  when  a  perfon  was  excommunicated,    there 
lay  a  temporal  procefs  againft  him  by  writ  of  excommunicato 
capiendo  :  when  he  was  to  be  delivered,  he  might  have  the 
v/rit  de  excommunicato  deliberando ".     The  two   writs  of 
dijceit  and  con/piracy  were  ftill  in  ufe  o. 

We  have  hitherto  been  fpcaking  of  original  writs  for 
the  commencement  of  judicial  proceedings ;  the  following 
were  the  writs  relating  to  judgments,  and  execution  there- 
of. The  writ  de  executione  judicii  lay,  where  the  ftieriff 
or  bailiff  prolonged  the  execution  of  the  judgment  in  fa- 
vour of  the  tenant.  The  vfnt  defal/o  judiciowz^,  where 
faifejudgment  was  given  in  the  county,  hundred,  or  court 
baron.  This  writ  was  to  bring  the  record  before  the  juf- 
tices  in  bank,  or  in  eyre,  which  correfponds  with  the  very 


^  o.  N,  B.  159.  b. 

<•  Vid.  ant.  vol   II.  230. 

*  O.  N.  B.  160. 

sibid.  166. 

»»  Vid.  ant.  vol.11,  374. 


'   O.    N.     B.      47.       VId.    art.     'Ibid.  56. 63, 


vcl.  II.  445. 

*  Ibid.    53.  Vid.  ant.  vol.  I.  248. 
'  Vid.  ant.  vol.  11.  446,  447. 
"»0.  N.  B.  131.  b. 
Ibid.  33,  35,36,  37,  39. 
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account  given  of  this  writ  in  Glanville's  time  P.  Tiiewric 
of  error  was  for  the  fimilar  purpofe  of  correcting  fal'e  judg- 
ments. Where  falfe  judgment  was  given  in  the  common 
pleas,    this  writ   was  returnable  in  the   king's  bench  :    if 
falfe  judgment  was  given  in  the  king's  bench,  fuch  judg- 
ment was  to  be   reverfed  in  parliament,  or  by  the  king's 
great  council  upon  petition  ^.     The  writ  de  errore  corr'igen- 
do  was  a  writ  of  error  directed  to  the  juftices  before  whom 
the  judgment  was  pafTed,  commanding  them  to  correal  the 
error  therein  ;    and  is  what  has  been  (ince  called,  error  co- 
ram   vobis,    tffc.  1"    The  writ  of  audita  querela ,    like   the 
former,  was  to  take  off  the  efFeO:  of  a  judgment  ;  but  this 
was  to  be  upon  the  allegation  of  Tome  faft  that  had  taken 
place  fince,  and  intitled  the  party  to  avoid  the  judgment. 
It  was  commonly  ufed,  where,  after  a  ftatute-merchant,  a 
compromife  or  releafe  of  the  debt  had  been  made  ;  then  if 
execution  was  fued,   this  writ  might  be  had  returnable  in 
the  common  pleas «.      The  writs  of  dedimus  poteflatem  for 
making  an  attorney,  and  for  levyingafine,  have  been  men- 
tioned before  '.     The  writ  of  quale  jus  was  devifed  after 
the  ftat.  Weftm.  2.  c.  32.  to  enforce  the  provifionscf  that 
aci:.     It  was  a  judicial  wri;,    which  an  abbot  or  other  reli- 
gious perfon,  after  recovery  of  land  by  default,  was,  before 
execution,   to  fue  to  the  elcheator,  to  enquire  whether  he 
really  had  a  title  to  the  land,  or  it  was  loft  by  coilufion  ". 
Perhaps  the   reader  will  be  better  fatisfied  with  this 
concife  enumeration  ot  real  writs,   than  if  they  had  been 
treated  fully  and  at  length  ;  but  thofe  which  remain  defervc 
a  more  particular  attention,  and  will  therefore  be  referved 
for  more  deliberate  confideration  in  the  following  chapter. 

?  Vid.  ant.  vol.  I.  153.  *0.  N.  B.  23.  114.  Vid.  ant.  vol. 

*>  O.  N.  B.  18,  19,20,  II.  304. 

'Il^id.ei.  "Ibid.    177.     Vid.   ant.  vol.    11. 

•Ibid,  74.  755. 
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EDWARD        III. 


4^ ton  of  Debt — of  Detinue— -of  Accompt — of  Trefpafs 
— Of  Adion  on  the  Cafe — Proceedings  by  Bill,  ts'c  — 
Of  Pleading— The  Se^a,  and  LavJ  Wager— Trial  by 
Proofs,  and  other  Trials — Trial  per  Pais --Of  the  Ve- 
nue— Of  Procefs — The  Crime  of  Treafon — Homicide — 
Larceny  —  Bu rglary  —  Appeals  —  Indiclments  —  Of  Pe - 
nance — T^rial  by  Battel  and  Jury — San£iuary  and  Cler- 
gy— Of  Forfeiture — The  King  and  Government — The 
Nova  Statuia — Reports—Old  Tenures— Natura  Ere- 
vium — Nova  Narrationes — Mifcellaneous  Fa^s. 


CHAP.     XVI. 


H 


AVING  dirmifTcd  the  numerous  real  anions  that 
were  now  in  ufe,  we  come  to  pcrfonal  aCtions  :  thefe 
HDW.  III.  conftitute  a  rubje6l  of  inquiry  that  has  furvived  the  changes 
to  which  the  former  have  long  yielded  ;  and  a  confiderable 
portion  of  what  we  fhall  fay  upon  them,  makes  a  part  of 
the  law  of  the  prefent  time.  The  perfonal  actions  now  in 
pra6t:ice  were  the  adion  of  debt,  of  detinue,  annuity, 
accompt,  replevin,  trefpafs,  and  trefpafs  upon  the  cafe. 
Of  thefe  we  fhall  fpeak  in  their  order,  beginning  with  the 
action  of  debt. 

The  aftion  of  debt  was  the  common  remedy  in  mod 
Aaion  of  debt,  contracts  for  the  recovery  of  money  ;  and  (ince  its  procefs 
had  been  itrengthened  by  a  ftatute  of  this  king,  it  became 
more  efficacious  and  ufcful.  The  procefs  now  was  fum- 
mons,  attachment,  and  diftrefs ;  and  on  default  of  diflrcfs, 
three  capias'i,  and  an  exigent  proclaimed  in  five  counties, 
a:idihcn  to  outlawry. 

The 
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The  writ  of  debt  was  the  fame  In  form,  as  In  the  reign  CHAP.  xvi. 
of  Edward  I.a  We  have  now  an  opportunity  of  feeing  rnwill  ' 
the  forms  of  fome  declarations  in  this  action,  which  are  fur- 
niflied  by  a  book  of  precedents  colle6ted  in  this  reign  : 
fome  fpccimens  of  thefe  may  not  be  unacceptable  to  the 
curious.  The  formal  beginning  of  fuch  a  declaration  was 
the  fame  as  the  beginning  of  a  petition  in  parliament. 
Ceo  voux  monjlre  I.  R.  iffc.  Being  of  a  date  previous  to 
flat.  36  Ed.  III.  thefe  declarations  are  in  French  :  a  literal 
tranflation  may  ferve  as  well  for  fpecimens,  as  the  original. 
Ceo  vouz  monjlre,  is'c  This  Jheweth  unto  you,  A.  ivho  is  here^ 
that  B.  who  is  there^  unju/lly  ^  detains  from  him,  and  will 
not  render  him  1  o/.  of  money  which  he  owes  him,  and  there- 
fore unjujlly,  becaufe  at  fuch  a  day,  year  and  place,  the  f aid 
B.  granted  htmfelf  to  he  bound  to  the  aforefaid  A.in  \qL 
to  he  paid  at  fuch  a  day,  year,  and  place  ;  at  which  day  the 
faid  A.  went  to  the  aforefaid  B.  and  re  que  fed  him  to  pay  him 
the  aforefaid  \oL  and  he  would  not  pay  it,  nor  yet  wilU  a  tort 
et  a  fes  damages  of  loo  flnlUngs ;  and  if  he  dinies  it,  he  can 
bring  good  suit,  &c. 

The  declaration  or  counting  upon  the   writ   of  debt 
was  various,  according  to  the  fpecial  nature  of  the  demand  ; 
the  following:  are  the  fubftance  of   different  declarations. 
Upon  a  lending,    it  might  be  thus :   Therefore  unjujlly,  be- 
caufe on  fuch  a  day,  year,   and  place,   the  faid  A.  lent  to 
the  faid  B.  i-/.    to  be  paid  on  fuch  a  day,  at  which  day  he 
did  not  pay  it,    ^c     Upon  a  felling,  thus:    IFas  obligated 
to  the  faid  A.  in  \olfor  a  horfe,    ox  for  corn,  namely,  l^c. 
or  for  a  bag  of  corn,   ^c^  ox  for  ten  quarters  of  corn,  which 
/;^  SOLD  to  him,  to  be  paid  on  fuch  a  day,  at  which  day,    i^c. 
and  then  go  on  as  before.     Again  :   And  therefore  lurong- 
fully,  for  that  whereas  the  faid  A-  was  bound  to  one  Robert 
Fox  in  1  oA  which  the  faid  A-  bailed  to  the  aforefaid  B.  t9 
pay    to    the   afrefaid  Robert,   the  faid  lol.   to  the  aforefaid 
Robert  he  paid  not ;    by  reafon  of  ivhich  the  faid  Robert  the 
aforefaid  loA   againjl  the  faid  A.  on  fuch  a  day,  and  year,  - 

»  Vid.  ant.  vol.  II.  257,  ^  A  i0rt, 

and 
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CHAP.  XVI.     and  place ^  before  fuch  juftices  dtd  recover  \  hyrea''on  of  which 
^^^^f^"^     the  [aid  A.  hath  often  come  to  the  afore faid  B.  and  requejied 
him  to  KE'a  AIL  the  afore/aid  \ol.  but  he  has  never  been  tvuhng 
fo  to  doy  nor  yet  willy  A  TORT,  ET  A  DAM  AGES,  ^f.  Upon 
a  bailment,  of  money,  thus  :    Jnd  therefore  wrongfully,  for 
that  whereas  the  faid  A.  by  a  writing  obligatory  was  bound 
to  one  Robert  in  \ol.  which  the  faid  A.   bailed  to  the  afore- 
faid  B.  to  pay  the  aforefaid  Robert^  fo  that  he  ynight  be  acquit 
of  the  aforefaid  i    /.  the  faid  B.  the  faid  lo/.  to  the  aforefaid 
Robert  did  not  pay  ;   by  reafon  of  which  the  faid  Robert  the 
aforefaid  \cL  fuch  a  day,  year,  and  place,  before  fuch  jufiices 
againfl  the  faid  A.  demanded  ;  pending  which  plea,  the  faid 
A.  came  to  the  faid  B.  and  requefied  him  to  acquit  him  of  the 
faid  I  c/.   and  he  would  not  acquit  him  ;  by  reafon  of  which 
the  faid  Robert  the  ajorefaid  \ol.  againfl  the  faid  A.  for  de- 
fault of  acquittance   of  the  faid   B.   did  recover  ',    by  reafon 
of  which  the  faid  A.  requefied  that  he  would  rebail  to  him 
the  aforefaid  lo/.  l^c.  as  above.     Again,  on  a  bailment  of 
money  :    and  therefore  wrongfully,  for   that  whereas  the 
faid  A.  fuch  a  day  bailed  to  the  faid  Abbot,    and  one 
Robert  a  monk  there  ^  i  o/.    to  keep  till  he  demanded  it  of  them  ; 
by  reafon   of  which   the  faid  A^  at  fuch  a  day,  year,  and 
place,  demanded  the  aforefaid   lol.  and  they  would  not  pay 
it,    i5C'    For   rent   on  a  leafe  :    And  therefore  wrongfully., 
for  that  whereas  the  faid  A,  on  fuch  a  day,  ^c.    leased  to 
the  aforefaid  B.   one  carve  of  land  in  C.  for  the  term  of  ten 
years,  the  term   commencing  fuch  a  day,  if^c   to  pay  loL  per 
annu?n   during  Juch   term',  and  the  payment  of  the  two  firfi 
years  amounting  to  2:/-  is  arrear ;  by  reafon  of  which  the  faid 
J.  has  frequently   come  to  the  aforefaid  B.  and  requejled  hirn 
to  pay  the  aforefaid  20/.  which  he  has  never  been  willing  to  do, 
nor  yet  will^^c.  Againfl  a  pledge,  or  collateral  recurity,thus: 
And  therefore  wrongfufy,  for  that  whereas  the  faid  A.  fold  to 
one  Robert  Fox  ten  quarters  of  corn  for  i  oL   to   be  paid  on 
I  fuch  a  day,  Isfc.for  which  the  faid  B.  became  his  pledge 'y  at 

which  day  the  faid  Robert  did  not  pay  any  thing  ;  for  which 
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reafon  the  /aid  A.  often  came  to  the  /aid  B.  and  requejied    CHAP.  XVI. 
him  that  he  vjould  pay  him  the  f aid  lo/.   yet   he  would  not       edw  in 
fo  do,  i^c.      Upon    a   conditional  promife    to    pay  :   And 
therefore    wrongfully,  for    that    whereas  the    aforefaid  B. 
granted  to  make  a  feoffment  to   the  f aid  A.   of  one  carve  of 
land^  i5fc.  in  C.  cji  fuch  a  day,  tffc    and  if  he  did  nct^   that 
he  was  bound  to  the  aforefaid  A.  in  ■  o/.   at   ivhich  day    he 
did  not  infeoff  him  ;  for    which  reafon  he  requejied  him  to 
pay  him  the  aforefaid  loi  yet   he  has  not   been  willing,  i^c. 
Upon  the  flat.  Weft.  2.  c  1 1 .  againft    a  keeper  of  a   pri- 
fon  '^  :    And   therefore    wrongfully,  for    that   whereas    one 
Robert  Fox  on  fuch  a  day,   ^'c.   tendered  nccompt  to  the  fat  d 
A.  before  X.  T.  Z.  auditors  afftgned  by  the  faid  A.    to  hear 
the  accompt   of  the  faid  Robert,  of  the  time  that   he   was 
bailiff  oj  the  manor   of  R.    &c.    or  thus  :   receivor    of  his 
money  arifingfrom  ten  tunnels  of  wine  of  the  faid  A.  fold  by 
the  faid  Robert,  for  the  profit  of  the  faid  A.  at  Oxford,  and 
remained  lo/.   in  arrear   before  the   aforefaid    auditors  ;  by 
reafon  of  which,  by  the  tejiimony  cf  the    auditors   aforefaid^ 
the   aforefaid   Robert    was    committed  to    the   prifon  of  B. 
according   to   the  form   of  the  ftatute  of  our   lord  the  king 
in  this  matter  provided  ',  and  there  fuch   a   day,   year,    and 
place  J  i^c.  and  by   the  aforefaid  B.  then  keeper  of  the  pri- 
fon aforefaid  vias  received,   and  in   the  faid  prifon  detained 
from  the  aforefaid  day  to  fuch  a  day^  when   the   aforefaid  B. 
without  the  affent  of  the  faid  A.  and  without  gree  being  made 
to  the  faid  A.  let  the  faid  Robert  go  out  of  the  aforefaid  pri- 
fon  ',  by  reafon  of  which,  according  to  the  form  cf  the  afore- 
faid flat  ute,  an  aStion  hath  accrued  to  the  faid  A.  to  demand 
the  aforefaid   \zl.  of  the  aforefaid  B.   and  the  fid  A.  hath 
often  come  to  the  faid  B,  and  requtfled  him  to  pay   the  afore- 
faid ioh  and  he  was  not  willing  fo  to  do,  i^c^.     Thefe  may 

*  Vid.  ant.  vol.  II.  179.        '     •*  Novs  Narr.  fo!.   37.  b.  to  39.  b. 
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CHAP.  XVI.     be  fufficlent  fpccimens  of  the  form  m  which  narrations  upon 
the  writ  (as  they  were  then  called)  were  conceived. 

It  next  follows,  that  we  ihould  take  notice  of  fuch  de- 
cifions  as  tended  to  reduce  this  a6lion  nearer  towards  the 
form  in  which  it  appeared  in  latter  times.  We  have  (ecn 
in  the  lafl  reign,  that  a  deed  made  in  a  place  not  within 
the  procels  of  the  court  could  not  be  the  fubjeci  of  an  ac- 
tion, as  deeds  made  in  Chefter,  Durham,  Ireland,  and 
other  places  beyond  fea^.  As  to  Chefter  and  Durham, 
the  difficulty  was  probably  now  removed  by  ftat.  9  Ed.  III. 
ft.  I.e.  4.  and  in  other  cafes  they  feem  to  have  hit  upon 
an  expedient  to  avoid  this  obje6lion.  But  places  out  of 
the  realm  caufed  the  fame  dilfiCulties  as  heretofore,  and 
drove  lawyers  to  the  necellity  of  relorting  to  expedients  to 
remove  them.  Thus,  where  an  obligation  was  made  at 
Harjieet  in  Normandy ^  the  plaintiff  counted  upon  it  as 
made  at  Harjieet  in  Kent  ;  and  though  it  was  obje6led 
that  there  was  no  fuch  place  in  Kent,  theobje6tion  feems 
not  to  have  been  attended  to.  This  bond  concerned  a  re- 
tainer of  men  to  ferve  in  France  in  the  wars.  It  was 
argued,  that  this  being  for  duties  to  be  performed  out  of 
the  kingdom  in  foreign  parts,  it  ought  to  be  tried  before 
the  conJiabU  and  marJJjal  (a  new  jurifdiflion,  ot  which  no- 
thing was  heard  till  this  reign)  ;  but  it  was  held  that  the 
a6lion  would  well  lie  in  a  court  of  common  law.  It  was  at 
the  fame  time  held,  that  where  a  demand  was  grounded 
on  an  obligation,  the  plaintiff  could  not  go  for  lefs  than 
the  whole  fum,  unlefs  fatii,fa6lion  was  confefTed  for  the 
remainder  f. 

It  was  held,  that  an  a^lion  of  debt  would  He  for  da- 
mages recovered  in  a  real  a6lion  ;  fo  that,  fhould  the  ancef- 
tor  die  before  execution,  the  heir  might  have  execution  of 
the  land,  and  the  executor  of  the  damages  g.  Where  money 


*  Vid.  ant.  vol.  JI    330. 

*  48  Ed.  III.  z. 
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was  given  to  a  man  to  make  a  profit  of  It  for  the  plaintiff  CHAP.  xvi. 
(as  in  one  of  the  declarations  above  ftated),  he  might,  at  £dw^  tTt 
his  option,  have  either  an  a6tion  of  debt,  or  accompt  h. 
Where  a  perfon  came  to  a  creditor  and  engaged  to  him, 
that,  fhould  his  debtor  not  pay  him,  he  would  become  his 
principal  debtor,  and  pay  him  at  fuch  a  time,  it  was  held 
that  an  a6lion  of  debt  would  not  lie  without  a  fpecialty, 
for  this  was  no  difcharge  of  the  firfl:  debtor ;  though  it 
would  have  been  otherwife  if  the  promife  had  been  by 
deed  •.  If  a  man  committed  a  felony,  it  was  held,  he  did  not 
forfeit  his  debts  without  fpecialty,  though  he  did  thofc 
upon  fpecialty  ;  for  if  the  king  brought  an  action  for  the 
former,  the  defendant  would  be  deprived  of  his  law-wager 
by  the  prerogative,  which  the  law  would  not  fuffer  ^^.  Such 
differences  were  made  between  fpecialties  and  common 
debts.  Where  two  were  bound  feverally  in  an  obligation, 
two  feveral  precipes  were  brought,  and  they  were  held 
good.  Where  ajDand  was  accompanied  with  acondition, 
the  defendant  might  aver  the  payment  at  the  day  without 
a  fpecialty  ;  for  though  he  could,  upon  a  finglebond,  com- 
pel the  obligee  to  give  an  acquittance,  he  could  not  in 
cafe  of  a  bond  upon  condition.  But  a  plea  of  payment 
after  the  day,  though  the  acceptance  of  the  obligee  was 
alledged,  would  not  prevent  the  plaintiff  from  recover- 
ing'. 

In  debt  for  rent,  if  the  leffor's  eflate  v/as  determined  bv 
the  entry  of  any  one  upon  him,  as  of  the  diffeifee  upon 
the  diffeifor,  the  perfon  who  infeoffed  upon  condition,  or 
the  like,  all  this  would  be  a  good  plea  in  bar  of  the  a6lion- 
If  a  man  holding  for  years  leafed  his  whole  term,  he  could 
not  diflrain,  becaufe  he  had  no  reverfion  ;  but  he  might 
have  an  ad  ion  of  debt  for  the  rent  m.     If  a  leffor   entered.^ 

>•  42  Ed.  III.  9.  voMI.  2  1. 

'  44E^.  in.  2r.         ,  I  46  Ed.  III. -Q. 

^  49  Ed.  liJ.   5.     V»d.   ant.  ">  45'Ed.  III.  8. 
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it  would  be  a  good  plea  to  difcharge  the  rent  accruing 
fince'^.  If  a  man  leafed  for  his  own  life,  debt  lay  for  his 
executors  without  a  fpecialty  :  in  like  manner,  if  the 
leafe  was  for  the  life  of  the  lefTee,  it  lay  againft  the  execu- 
tors of  the  lelTee,  without  fpecialty  °.  A  leafe  was  made 
to  two  by  indenture,  which  one  fealed,  but  the  other  did 
not  ;  yet  the  other  was  held  bound  to  pay  the  rent  by  the 
occupation,  though  he  was  not  bound  to  the  conditions  of 
the  leafe  P.  It  was  held,  an  afition  of  debt  would  lie  for 
rent,  notwithflanding  a  right  of  re-entry  was  referved  9  ; 
but  if  the  plaintiff  entered,  this  might  be  pleaded  in  bar  of 
the  a6tion  r.  Where  rent  was  referved  in  kind,  the  writ 
was  brought  in  the  detinet  only,  and  not  in  the  debet ;  and 
though  it  was  urged  that  this,  being  a  rent,  fhould  be  de- 
manded as  a  debt,  it  was  anfwered,  that  the  chancery 
would  never  make  a  writ  in  the  debet^  except  it  was  for  . 
money  ;  the  writ  was  accordingly  adjudged  to  be  good  5- 

Where  ^n  aftion  was  brought  againft  a  baron  and 
kme  for  damages  recovered  againil:  her  dum  fola,  the  writ 
was  dehent  et  detinent  :  when  it  was  llrongly  contended 
that  it  fhould  be  only  in  the  detinent,  it  was  decided  to  be 
good.  Again,  where  an  a6i:ion  was  brought  by  an  abbot 
or  prior  on  an  obligation  to  his  predeccfTor,  it  was  laid 
in  the  debet  et  detinet,  though  it  would  be  different  in  the 
ca(e  of  executors  '  :  yet  where  one  executor  fold  goods  of 
the  tcftator,  he  might  have  his  writ  alone,  and  as  for  a 
debt  o^  his  own  ".  If  a  feme  died,  the  baron  was  difcharged 
trom  all  her  debts,  and  d'jprived  alio  of  all  her  credits 
dum  fola  \  Where  money  was  paid  for  inftruaing  a  child 
in  a  certain  trade  within  fo  many  years,  and  the  child  died 


■  45  Ecl.m.  4.  .    ,oEd.  III.  i6. 

•  44  Ec!.  I1I.4Z.  t  47  Ed.  Ill,  Z3. 

"  3S  Ed.  III.  8.  "38  Ed   III.  9. 
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before  the  time  expired,  it  was  held,  debt  would  not  He 
to  recover  the  money  ;  and  if  the  money  had  not  been 
paid,  the  inflru6tor  would  not  have  been  intitled  to  an 
a6^ion  y.  It  was  held,  that  where  a  man  promifed  to  p-ive 
To  much  money  to  /.  S.  if  he  would  take  his  daughter  to 
wife,  debt  would  lie  ;  but  if  the  money  had  been  promifed 
in  marriage,  it  would  not  lie,  on  account  of  the  word 
marriage,  it  being  then  become  an  object:  of  fpiritual  cog- 
nifance^.  If  an  heir  pleaded  falfely,  he  was  to  be  charged 
In  his  own  land,  which  he  took  by  purchafe,  as  well  as 
in  that  he  took  by  defcent  *. 

A  DEFENDANT  pleaded  to  an  obligation,  that  he  had 
performed  the  conditions  upon  which  it  had  been  made, 
that  accordingly  the  plaintiff  reftored  it  to  him,  and  after- 
wards took  it  with  force  and  arms  ;  this  was  held  a  good 
plea  ^.  Again,  in  another  a6lIon  depending  in  the  exche- 
quer, the  fame  was  allowed  as  a  good  plea  in  debt,  though 
it  was  not  in  trefpafs,  where  nothing  but  damages  recover- 
ed could  be  a  bar<^. 

It  may  be  proper  here  to  mention  the  writ  d'e  plegiis 
acquietandisy  which  was  a  common  remedy  for  a  furety 
againfl  the  principal  debtor,  after  having  paid  the  debt 
for  which  he  was  bound.  This  writ  was  in  ufe  in  Glan- 
ville's  time  <^  ;  and,  though  word  for  word  the  fame,  it  then 
lay  for  the  creditor  againfl:  the  furety.  The  prefent  notion 
of  furetyfhip  was,  as  has  jufl:  been  obferved,  that  fuch  a 
collateral  engagement  to  pay,  on  default  of  the  real  debtor, 
was  not  good  without  writing  ;  and  therefore  the  writ  de 
plegiis  acquietandis  could  not  be  maintained  againfl:  the 
original  debtor  without  writing  ^.  The^writ  ofy/  recognof- 
cat  was  (till  in  ufe  K 

>'  21  Ed,  in.  12.  ^  Vid.  ant.  vol.  I.    159, 

'  22  Aff.  70.  •  4j  Ed.  HI.    J  I.     44  Ed.   III. 

»  21  Ed.  HI    9.  2, 

^  43  £d.  Ill   23,  »  Vid.  ant.  vol.  II.  256. 
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Of  detinue. 


Define  fi. 


The  a6iion  of  detinue  ftill  prefervcd  very  ftrongly  its 
original  affinity  with  the  former  :  the  wording  of  this  writ 
was  the  fame  as  in  the  reign  of  Edward  I  &.  Rerpe6ling 
thefe  two  writs,  when  they  were  to  be  in  the  debet,  and 
when  in  the  detinet,  we  find  the  following  rule  :  In  a  writ 
for  chattels,  it  was  never  to  be  alledged  qua  ei  debet ;  nor 
in  a  writ  of  debt,  if  brought  by  an  executor,  or  by  any 
other  againfl:  an  execuror,  whether  it  was  a  debt  or  a  chat- 
tel, and  in  whatfoever  court  the  writ  was  brought  ;  for  it 
was  always  required  to  be  injuji}  detinet.  In  other  re- 
fpe6ls,  there  was  a  difference  between  the  pra6tice  in  the 
common-pleas  and  before  the  juftices  itinerant  ;  for  in  the 
former  it  might  be  debet  et  detinet,  if  they  were  not 
chattels,  nor  againfl:  or  for  executors  or  adminiftrators, 
for  then  it  fhould  be  detinet  only  :  in  the  latter,  if  for  debt 
it  was  to  be  debet  only,   and  for  chattels  detinet  h. 

The  following  are  fome  fpecimens  of  declarations  upon 
a  writ  in  the  deVnet.     Firfl:,    upon  a  bailment :   Ceo  vous 
monfire  l^c.      This  Jheweth  you   A.  that  B.   wrongfully  DE- 
T  Am S  from  him  chattels  to  the  value  of  2ol.  and  therefore 
wrongfully,  for  that  luhereas   the  f aid  A.  on  a  certain  day^ 
year^  and  place,  bailed  t9  the  aforefaid  B.  linen  and  woollen 
cloth,   to   keep  till  he  demanded  it,  the  f aid  A,  on  fuch  a  day, 
year,   and  place,  requejled  the  faid  B.  to  return  the  afore- 
faid chattels,  yet  he  was  not  ivilUng  to  return  them,    nor  yet 
will,  &c.     For  reftoring,    after  a  divorce,    certain  goods 
given   in  frank-marriage  :    Ceo    voux  monjire,  ^c.    This 
Jheweth  you  Ellen,  who  was  the  daughter  of  A-  ivho  is  here, 
that  N.  Fox,  who  is  there,    wrongfully  detains  and  will  not 
return  to    her  chattels    to  the  value  of  lol.   and  therefore 
wrongfully,  for  that  whereas  the  faid  A.  on  fuch  a  day,  year, 
and  place,  gave  the  aforefaid  N.  chattels  to  the  value  of  i  o/. 
namely  "",    corn  and  grain,   in  frank-marriage  with  the  faid 
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Ellen,  the  f aid  N.  after  efpoufah  fokmnly  had  between  them, 
came  and  procured  one  Alice  to  demaml  htm^  as  her  huf- 
band,  by  precontra£i  made  between  them  ;  Jo  that  at  the  fuit 
of  the  f aid  Alice ^  and  by  the  procurement  of  the  f aid  N.  a 
divorce  was  had  between  the  aforefaid  N.  and  Ellen  onfuch 
a  day^  year^  and  place ^  before  the  ordinary,  ^c  by  reafon  of 
which  divorce  an  action  hath  accrued  to  her  to  demand 
the  aforefaid  chattels  given  ivith  her  in  frank-marriage  in 
the  form  aforefaid  ',  by  reafon  of  ivhich  the  f aid  Ellen  hath 
often  come  to  the  faid  N.  and  reqnejled  him  to  return  the 
aforefaid  chattels,  yet  he  has  never  been  willing  to  return 
them,  l^c.  ^ 

Very  little  need  be  faid  on  this  action,  asdiftinguiftied 
from  that  of  debt ;  they  may  perhaps  be  confidered  as  iden- 
tically the  fame  in  all  their  properties,  procefs,  circum- 
ftances,  and  form,  with  the  difference,  that  one  was  for 
the  recovery  of  a  chattel,  the  other  of  money.  Any  one 
who  had  a  right  to  a  chattel,  though  he  had  never  been  in 
pofTeflion  tliercof,  might  have  this  writ  to  recover  it ;  as 
where  a  deed  was  bailed  to  A.  to  deliver  to  B.  B.  was 
intitled  to  detinue  ^.  So  an  heir  might  have  detinue  for  an 
heir  loom,  though  he  never  had  had  poffeflion  thereof"^. 
There  was  another  writ  of  detinue,  which  had  been  held 
maintainable  without  any  pofTeflion,  but  which,  after  fome 
difcuflion  in  the  former  reign  *  upon  another  point,  was 
at  lad  held  not  to  be  warranted  by  law.  This  was  an  a6tion 
by  a  widow  againft  the  executor,  for  her  reafonable  part  of 
her  hufband's  goods.  Thefe  a6tions,  notwithftanding  that 
decifion,  continued  to  be  brought,  and  were  varioufly  treat- 
ed by  the  courtb. 

The  point  upon  which  thisquef^ion  relied,  feems  tohavc 
no  other  authority  in  the  law  books,  than  a  chapter  in  Afag- 


''O.-N.  R.40.   b.  4i.a. 
^  39  £d.  III.  17. 


»"  39  Ed.  III.  6. 

•  Vie,  ant.  vol,  II.  334. 
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na  Charta  "  and  a  pafTage  in  Glanville  °.  The  chapter  of 
the  Great  Charter  is  not  dire6tly  upon  the  rubje6l  of  diftii- 
butingthe  efFe6ls  of  deccafed  perfons ;  hut  having  ordained 
a  furer  method  of  levying  the  king's  debt,  it  adds,  as  a  fe- 
curity  to  the  fubje6i^,  that  all  the  reft  fhall  belong  to  the 
dead  perfon,  fnv'mg  their  reafonable  parts  to  the  wife, 
and  children  :  a  faving  ivhich  feems  fufficiently  necefTary, 
if  it  were  only  on  account  of  the  particular  cufloms  in 
fome  counties  and  other  places,  which  required  a  man  al- 
ways to  leave  fomething  to  his  wife  and  children,  and  which 
would  otherwife  have  been  abrogated  by  the  general  fcope 
of  the  former  provifion.  It  does  not,  therefore,  feem  a  ne- 
cefTary conclufion  from  thence,  that  fuch  a  diftribution  of 
the  efFeits  was  the  general  law  of  the  kingdom.  As  to  the 
paflage  in  Glanville,  there  feems  in  it  an  ambiguity,  if  not 
a  contradi6i:ion.  That  author  might  be  quoted  as  well  in  fa- 
vour of  as  againrt:  the  propofition,  that  it  ivas  the  general 
iaw  of  the  kingdom  for  a  mans  wife  and  children  to  be  en- 
titled to  a  proportion  of  his  effeBs,  notwith [landing  a  will- 
Upon  thefe  authorities,  together  with  the  determinations 
mentioned  in  the  lail:  reign,  ilood  this  queftion,  when  it 
underwent  the  following  difcuflion. 

In  the  third  year  of  the  king  we  find  an  a6^ion  of  detinue 
brought  by  a  hufband  and  wife  againft  the  executors  of  the 
•wife's  father,  for  her  child's  portion:  it  was  laid  upon  the 
cujlofn  of  the  county  of  Northatnpton,  and  fhe  alledged  fhe 
was  not  advanced  by  her  father.  The  caufe  went  off  upon 
the  ifTue,  whether  married  and  advanced  by  her  father, 
without  any  qucilion  arifing about  the  point  of  law  P.  In 
17  Edw-  III.  fuch  a  writ  of  detinue  was  brought  by  a  ba- 
ron and  feme,  for  her  reafonable  part  of  her  former  huf- 
band'i  goods,  againfl:  his  executors  ;  which  writ  made 
mCiition  of   the  cullom  of  the  realm  T  ;   but  this  went  off 


"  vid.  ?.pr.  vol.  1. 244. 

•  Vid.  ant.  vol.  I.  m,  112. 
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upon  another  point.  In  the  30th  year  there  was  another  CHAP.  xvr. 
writ  of  detinue,  flating.  Cum,  per  confuetudinem  totius  edw  III 
regni  Anglics  ha£ienus  ufitaiam  et  approbatafn,  uxores  de- 
bent  et  folent  a  tempore,  &'c-  habere  Juam  rationabilem  par- 
tem bonorum  maritorum  fuorum^  ita  videlicet ^  quid  fi  nullos 
habuerint  liberos,  tunc  medietatem,  et  ft  habuerint,  tunc 
terttam  partem,  ^c.  It  was  objeQ:ed  to  this  writ,  that  it 
made  mention  of  common  ufage  through  the  whole  reahn, 
which  could  mean  nothing  but  the  common  law  ;  and  if  it 
was  the  common  law,  he  might  have  a  fimple  writ  of  de- 
tinue: for  if  a  man  brought  a  writ  of  ael,  or  aflife  of 
mortaunceftor,  reciting  that  heirs  ought  by  the  common 
cuftom  of  the  realm  to  inherit  to  their  anceflors  who  died 
fcifed,  the  writ  ftiould  abate.  The  fame  here;  For  (liould 
a  traverfe  be  taken  to  this  part,  it  could  not  be  tried  by  an 
inqueft,  becaufe  the  ifTue  would  be  what  was  the  common, 
law  of  the  land  ;  which  could  not  be  tried  by  a  pais  of  a 
particular  county,  but  could  only  be  tried  by  the  court. 
They  admitted  that  a  man  might  have  a  writ  of  the  cuftom 
of  a  particular  place,  for  it  might  be  tried  by  the  country. 
^  With  refped  to  the  prefent  writ  it  was  added,  that  fuch  a 
one  had  been  abated  before  Sir  JVm.  Herle;   meaning,  no  • 

doubt,  that  before  mentioned  in  the  17th  year  of  Ed- 
ward II  r.  It  was  argued,  that  in  that  cafe  the  writ  was 
abated,  becaufe  it  purported  to  be  founded  on  the  Great 
Charter. 

In  like  manner,  fhould  a  woman  bring  a  writ  of 
dower,  and  demand  a  moiety,  if  the  cullom  was  comprifed 
in  the  writ,  it  would  be  bad;  and  therefore  (lie  fliould 
make  her  demand  in  the  writ  generally,  and  upon  that 
fhould  (hew  fpecial  matter  to  maintain  her  demand:  fo  it 
might  be  here,  and  the  plaintiff  might  count  according  to 
his  cafe.  Then  Itamfurd,  one  of  the  clerks,  (hewed  a 
xvrit  that  was  brought  by  an  infant  not  advanced,  contain- 

*  Vid.  ant.  vol.  II.  334, 
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CHAP.  XVI,  ing  all  the  matter  of  this  writ,  which,  he  faid,  was  held 
EDW.  Ill  niaintainabie.  Here  the  debate  upon  the  form  of  the  writ 
refted  ;  and  when  the  executors  began  to  refort  to  other 
points,  namely,  that  they  were  to  account  before  the  ordi- 
nary, and  that  thisqueftionof  diftribution  belonged  rather 
tothefpiritual  than  the  temporal  court,  they  were  told  they 
were  not  to  plead  rothejuri'.'didion,  after  they  hadobjeded 
to  the  writ  ;  fo  that,  upon  the  whole,  it  ihould  feem  as  if 
the  writ  was  there  approved  of  s. 

The  next  zGt'ion  that  appears  in  the  books  was  ground- 
ed upon  the  cuftom  of  the  county  of  Suflex,  which  was 
ftated  as  allowing  a  reafonable  part  of  the  intejlate  father's 
goods  to  go  to  the  fon  ;  but  this  being  upon  an  inteftacy, 
led  to  no  debate  upon  the  before-mentioned  point  j  though 
it  was  faid,  this  cuflom  precluded  the  father  from  making 
a  will  in  prejudice  of  his  wife  and  children  ^  On  that  oc- 
cafion,  it  was  faid,  that  this  writ,  in  cafe  of  inteftacy, 
had  always  been  admitted  by  the  ordinary.  The  next  is  in 
the  40th  year  of  the  king.  This  is  grounded  upon  the  cuf- 
{ om  of  a  will,  by  v/hich  the  children  were  to  have  a  rea- 
fonable part  of  their  father's  goods ;  but  it  does  not  appear 

*  "whether  it  was  brought   againft  executors,  or  upon  an  in- 

teftacy  :  however,  the  defendant  fet  up  an  advancement,  as 
a  plea  in  bar  ;  to  which  the  plaintiff's  replied,  the  gift  men- 
tioned v/as  only  a  reverfion/  and  therefore  no  lawful  ad- 
vancement to  bar  their  reafonable  portion.  The  defendant 
faid  it  was,  and  demanded  judgment,  which  drew  from  the 
bench  the  following  obfervations.  Thorpe,  one  of  the  juf- 
tices,  faid,  How  can  vje  give  judgment,  when  you  have 
accepted  an  a^ion  which  is  contrary  to  the  law,  and  have 
pleaded  m.atter  in  afiirmance  of  it  ?  and  Mowbray,  another 
juftice,  faid,  The  lords  in  parliament  would  never  grant 
that  this  aJlion  Jhould  he  maintainable  by  any  common  cujlom^ 
or  law  of  this  realm.     But  as  the  plaintiff  had  not  pleaded 

»  30  Ed.  HI.  25,  26.  t  39  Ed.  III.  9,  10, 
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to  the  writ,  the  juftices  took  time  to  advife  what  ihould  be     chap.  XVI. 

done".     The  writ  in  queftion  being  grounded  on  a  parti-      £dw.III. 

cular  cuftom,  and  it  not  appearing  whether  it  was  brought 

in  the  cafe  of  a  will,  or  of  an  inteftacy,   we  are  left  quite 

at  a  lofs  for  the  grounds  on  which  the  judges  pronounced 

the  above-mentioned  opinion  ;   for  though  there  might  be 

arguments  againft  fuch  a  general  cuftom,  or  againft  alledg- 

ing  it  in  the  writ,   it  is  difficult  to  fay  that  fuch  a  particular 

cuftom  might  not  be  good  ;    though   Thorpe  doubted  of  it 

in  the  former  cafe  from  SulTex,  faying,  it  was  hard  to  re- 

ftrain  a  man  from  making  a  will  of  his  own  effects. 

Thus,  the  law  flood  at  the  latter  end  of  this  reign,  as  it 
did  at  the  clofe  of  the  former;  and  conformably  with  this 
opinion  againft  the  writ,  it  is  not  inferted  in  the  old  Natura 
Brevium,  which   has  only  the  writ  of  right  de  rationabili 
parte.     It  is  remarkable,  that  this  writ  of  right  is  omitted 
in  Fitzherbert,   and  the  writ  of  detinue  now   in  queftion 
adopted,  under  the  denomination   of  de  rationabili  parte 
bonorum.     There  is  in  the  Nova  Narrationes^   a  book  cer- 
tainly long  prior  to  the  above  determination,  a  declaration 
in  detinue  by  a  widow  againft  an  executor  for  a  moiety; 
and  it  is  added  in  a  note,  that  the  fame  would  lie  pro  hf^rede 
de  iertid  parte,  if  the  wife  was  alive;     and  if  dead,  for  a 
moiety  ^.    What  deference  was  paid  to  the  laft  decifion  will 
be  feen  in  the  fequel.     It  feems  ftrange,  that  a  queftion  of 
fo  extenfive  importance,  and  fo  frequent  recurrence,  as  the 
dlfpofition  of  a  deceafed  perfon's  efFe6ls,  whether  by  will 
or  adminiftration,    fhould  remain   a  doubtful  cafe  at  this 
time.     Perhaps  the  jurifdidion  that  the  fpiritual  court  had 
exercifed  over  teftamentary  matters,    tended  to  keep  this 
point  of  law  in  obfcurity,  and  undecided.     After  all,   it  is 
difficult  at  this  time  to  account  for  fo  fingular  a  difference 
of  opinion. 

"  40  Ed.  III.  38.  b-  »  Nov.  Narr.  40. 
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To  return  to  the  common  writ  of  detinue.     In  a  decla- 
ration upon  a  bailment  of  fheep,  the  defendant  pleaded, 
that  they  were  bailed  to  him  to  feed  his  ground,    and  that 
he  gave  notice  to  the  plaintiff  to  take  them  back,  which  he 
neg]e6ted;   fo  that  the  defendant  diftrained  them  damage 
feafant:  this  was  held  a  good  plea  in  difchargc  of  the  bail- 
ment, without  any  other  poflcflion  in  the  plaintiff  after- 
wards;   and  therefore  he  was  put  to  tfaverfe  the  notice  y. 
If  a  bailment  was  made  to  a   baron   and  feme,    detinue 
was  held  to  He  agalnft  tlie  baron  alone,  and  the  writ  would 
abate  \k  brought  againfl  them  both  ;   but  If  a  chattel  came 
to  a   woman's   cudody  as  executrix,    and  (he  took  a  huf- 
band,  the  a6tion  might  be  again ll  the  hufband  and  wife 
jointly  ^.     It  was  once  held,   that  fhould  a  chattel  come  to 
the  hands  of  one  executor,    detinue  would  lie  againfl  him 
alone,  upon  the  idea  that  he  was  charged  upon  the  poffeflion  . 
only,  and  not  upon  the  bailment  ^ ;  but  this  was  afterwards 
over-ruled,    upon  a  pica  that  there  were  other  executors  ^. 
It  was  obferved  in  the  former  reign*,  that  the  writ  of  de- 
tinue was  frequently  brought  to  recover  charters  that  had 
been  depofited  for  affuring  land,  and  other  purpofes :   this 
was  a  very  common  action,  but  wasconfidered  as  of  a  par- 
ticular nature,    and  differing  from  the  common  a6lion  of 
detinue.      Thus,  after  the  flatute  of  this  king  which  ^-^vt 
procefs  of  outlawry  in  debt,  and  detinue  of  chattels,  it  was 
held  that    charters^    as  they  appertained   to  the  freehold, 
fhould  in  an  action  for  them  be  privileged   as  the  freehold 
was,    concerning  which   no  procefs  of  outlawry    lay.     A 
detinue  cf  charters  therefore  was  not  a  detinue   of  chattels, 
and  the  procefs  was  only  fummons,  attachment,    and  dif- 
trefsf.     The  writ  de  charth  reddendis  ^\(\  not  however,    in 
other  refpecls,    differ  from  the  common  adion  of  detinue, 
except  in  the  defcription  of  the  fubjed.     It  was,  Pr^dpey 

T43i:d.  III.  2  1.  '•41  Ed.  III.  30. 
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l^c.  quod  reddat  quandam  ciftam  cum  chartis  fcriptis  et  CHAP.  XVI. 
ali'is  munhnentis^  etc  diverjis  chartis  et  bonis  in  eadem  ciftd  pnw  III 
contentis  fecura  ipfius  B.  claufam^  quam,  ^c. ;  or  quan- 
dam chartam,  or  duas  chartas,  or  quoddatn  fcriptum  ohUgato- 
riurriy  or  quoddam  fcriptum  conventionale,  ^c.  andfoon,  as 
in  the  common  writ  ^.  A  declaration  upon  a  writ  de  chartis 
reddendis  might  be  thus,  &c.  :  "Two  charters ^  two  waitings 
cbligatoryy  and  cue  quit  claim^  which  he  nvrongfully  detains^ 
and  therefore  %vrongf ally ^  for  that  the f aid  A.fuch  a  day ^  year, 
tffc.  bailed  to  the  [aid  N.  two  charters,  that  is  to  fay  ^  one  char- 
ter by  which  one  Robert  Map  infeoffed  him  of  a  mefe  in  C.  one 
charter  by  which  one  John  P,  infeoffed  one  fordan  at  C.  of 
the  manor  of  L.  ;  and  two  writings  obligatory,  that  is  to  fay, 
one  writing  by  vjhich  one  G.  H.  was  bound  to  the  f aid  A.  in 
IQO  flnllings,  and  another  by  which  one  IV.  R.  was  bound 
to  the  fa  id  A.  in  20  flnllings  ;  and  one  quit- claim  in  which 
it  was  contained,  that  one  S.  T.  to  him  releafed  and  quit- 
claimed all  the  right  which  he  had  in  the  manor  of  W*  to  keep 
till  he  demanded  the?n  ;  by  reafon  of  which  the  faid  A.  often 
came  to  the  faid  N.  and  requefted  him  to  return  him  the 
afore  faid  charters  and  writings,  yet   he    was   not   willing  fo 

todOfiSc.    A   TORT    ET    A  DAMAGES,     i^C'^. 

There  arofe  much  debate  whether  a  writ  was  to  be 
confidered  as  a  common  writ  of  detinue,  or  of  the  latter 
kind;  and  the  didin^lion  depended  on  the  a6lion  being 
generally  for  a  box  ot  charters,  or  fpcciaily  for  certain 
charters  by  name  and  defcription.  It  was  laid  down  as  a 
rule,  that  if  the  plai'ntifl' did  not  count  of  a  box  that  was 
clofed,  or  fealed,  he  fnould  count  of  the  charters  fpecially, 
for  in  fuch  cafe  he  might  eafily  inform  bimfelf  of  them  ^. 
In  detinue  for  a  bag  of  cjiarters  it  was  held,  that  if  the  de- 
fendant was  returned  ?2ihil,  the  plaintiff  might  have  a  ca- 
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plasy  becaufe  the  ^^^  was  only  a  f to/^/ *" :  but  if  the  writ 
was  for  charters  in  fpecial,  capias  would  not  lie  Z.     Some- 
times, when  the  writ  was   general   for  a  box  and  charters, 
the  count  fhould  be  fpecial,  naming  the  charters  ;  which 
way  of  declaring  was  not  at   firft  looked  upon    as  confif- 
tenth,  but  was  at  length  allowed  '.     The  advantage  gain- 
ed by  this  new  way  was,  that  the  tenant  was  thereby  exclud- 
ed of  his  law-wager,  to  which  he  was  intitled  upon  a  gene- 
ral declaration  in  detinue.     Some  difficulty  was  raifed  in 
thefe  actions  by  the  property  of  the  box   and  that  of  the 
charters  being  in  different  perfons  ;  the  former  belonging, 
as  a  chattel,  to  the  executor  ;  the  latter,  as  a  muniment  of 
his  eftate,  to  the  heir.      Yet  charters  did  not  of  courfe  go 
with  the  title  to  the  land.     It  did  not  follow  that  the  feof- 
fee upon  his  feoffment  became  intitled  to  the  charters  of 
the  eftate  ;  for  it  might  be  neceffary  for  the  feoffor  to  keep 
them,  to  enable  him  to  make  his  claims  of  v/arranty  and 
the  like  againft  his  lord  paramount  '^.     It  was  laid  down, 
that  where  charters  were  burnt,  the   plaintiff  ftiould  reco- 
ver damages  to  the  value  of  the  land  to  which  they  related, 
if  the  a6i:ion  was  ^(?  chartis  reddendis',   but  if  in   trefpafs, 
he  was  to  have  only   damages    tor  the  taking  againft    the 
peace  ;   in  the  former  cafe,  therefore,  it  was  proper  to  al- 
ledsre  the  value  of  the  land  in  the  declaration  K 

The  writ  of  annuity  was  nearly  allied  to  the  writ  of 
debt,  being  a  demand  for  arrears  of  annuity  which  were 
detained.  This  writ  agrees  with  that  in  the  time  of  Ed- 
ward I.*  The  following  is  a  jpecimen  of  a  declaration  : 
Ce  vous  monjire,  tifc.  N.  wrongfully  detains,  and  will  not  ren- 
der to  him  four  marks  of  Jilver,  which  are  in  arrcar  of  an 
annual  rent  nvhich  he  owes  him  ;  and  therefore  wrongfully, 
for  that  whereas  the  f aid  N.  onfuch  a  day,  year^  and  place, 
obligated  himfelf  by   this  deed  here  prefent,    to  the  aforefaid 

^40  Ed.  III.  25.  "^  44  Ed.  III.  I. 

s-^zEd.  in.  13.  1,7    Ed.   III.   45.       21     Ed.  III. 

^  41  Ed.  Hi,  2.  20. 
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E*  in  two  marks  to  be  paid  to  the  aforefaid  E-  on  the  day  of     CHAP.  XVI. 
Eajier  from  year  to  year,  during  all  the  life  of  the  faid  E.       j-^yr  m 
of  which  the  faid  E.  was  feifed  by  the  hands  of  the  faid  N. 
till  tzvo  years  before  the  writ  purchafed,  nvhich  he  has  with- 
drawn   to  his  damage,  ^c  ^.     The   proccfs   in   this   writ 
was  fummons,  attachment^  anddiftrefs.     It  was  held,  this 
writ  would  not  lie   for  executors,  who,   in   lieu  of  this  ac- 
tion de  annuo  rcdditu,  were  to  have  a  writ  of  debt   in  the 
detinet^.    If  the    annuitant  affigned  his  annuity,  the  af- 
fignee  could  not  recover  arrears  by  the  writ  of  annuity,  for 
that  would  be  granting  a  right  of  a6lion  which  the  law  did 
not  allow  o.  It  was  held,  that  an  heir  fliould  not  bt  cliargcd 
with  an  annuity  by  prefcription,   by  the  mere  payment  of 
his  anceftor  P.  And  whether  an  annuity  was  demanded  on 
a   prefcription  or  grant  by  deed,    the  plea  of  rien  arrere 
could  not  be  fupportcd    without  an   acquitance  q-     If    an 
annuity  was  granted  to  a  phyfician,    or  a  lawyer  (as  was 
very  common),   pro  concilio  impenfo,   et  impendendo,  or  pro 
auxilio,   et  concilio  habendo,  it  became  difcharged  on  a   re- 
fufal  in  the  former  to  attend  the  grantor,   or  in  the  latter 
to  give  advice ;  for  it  was  faid,  a  lawyer  was  not  to  be  ex- 
pected to  come  to    his  client.     If  fuch  a  grant  was  with 
the  general  refervation  pro  concilio  habendo,   and  the    like, 
it  would  be  interpreted  to   mean    that  which    the  grantee 
was  bcft  qualified  bv  his   profeffion  to  give  ^.     Annuities 
were  frequently  charged  upon  land,  which  gave  the  gran- 
tee a  power  ofdiftrefs,  and,  if  interrupted  in  fuch  diflrain- 
ing,  an  affife  of  novel  difTefin. 

Thep.e  were  two  ways  of  proceeding  with  a  perfon  who  Ofaccompr. 
was  liable  to  accompt.   One  was,  for  the  party  to  bring  liim 
to  account  before  himfelf,  or  before  auditors  afligned  by 
himfelf ;  the  other  was,  by  an  original  writ  ol  account  fum- 

»•  Nov.  Narr.  37.  '«  44  £cl.  III.  18. 

°0.  N.B    75.  ^  zz  Ed.  III.  7.    41   Ed.    III.   6. 

o  41  Ed.  III.  27.  19. 

p  49  Ed.  HI.  5. 
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CHAP.  XVf.  monlng  him  into  court  to  make  his  account  there.  If  a 
IDW  HI  perfon  took  himfeif  the  account  of  his  receivor  or  bailiff, 
who  was  found  in  arrears,  he  had  no  futher  remedy 
but  anaflion  of  d^bt  for  thefe  arrears  :  if  the  account  was 
pafTed  before  auditors  affigned,  he  might  have  his  a6lion 
of  debt  for  the  arrears,  or  proceed  in  a  more  fummary  wav, 
by  imprifonmcnt  under  the  ftat.  Weftm.  2.  c.  1 1.  ^  ;  and 
the  accountant,  if  faHly  charged,  might  have  his  writ  of 
ex  parte  talis  to  re-examine  the  account  in  the  exchequer 
as  dire6ted  by  that  a£i:  ^ 

If  the  plaintiff  chofe  neither  of  thefe  courfes,  or  the  party 
could  not  be  brought  to  account,  he  might  refort  to  the 
writ  of  account.     The  writ    was  thus;    Precipe,  ^^c.  quod 
jujiei  ^^<^-  I'^ddat  B.  rationabile  compotum  fuam  de  tempore  quo 
fuit   baUivus  fuus  in  C.  or,    receptor   denariorum  ipfius  B, 
^c  ^     The  following  are  fpecimens  of  declarations  in  ac- 
count :   Ceo  vous  moTiftre^   ^c.  A.  that  N.    l^c   wrongfully 
will  not  render  him  a  reafonable   accompt  of  the  time  that  he 
ivas  his  bailiff  in  C.  ;   and  therefore  wrongfully,  for  that 
Hvhereas  he  was  his  bailiff  of  the  manor  of  C.    which   was 
worth    1 00/.   per  annum,  having  the  adminiffration    of  its 
Jiock,  namely,  oxen,  cows,  hogs,  and  jleep,  and  other  chattels, 
from  fuch  a  day  and  year  to  fuch  a  day  and  year,  by  reafon  of 
which  the  aforefaid  A.  often  came  to  the  aforefaid  N.  and  re- 
qiiefiedhim  to  render  him  an  account  of  the  ijfues  arifmg  from 
the faid manor,  which  he  refufed,  and fiill  does,  A  tort  et 
A  D  A M  A  G£ s  0/"  I  oo/.  As  rccci vor,  bV.  Adam  Pye,  tfc  that 
R.  Fox,  tmrchant,  wrongfully  zvill  not  render  his  reafonable 
account  of  the  time  he  was  receivor  of  the   monies  of  the  faid 
yfdam  \    and  therefore  wrongfully,  for  that  whereas  the  faid 
R.  on  fuch  a  day,  l^c  received  of  the  faid  Adam  10/.   to  mer- 
ihamlife  and  improve  for  the  ufeof  the  faid  Adam,  he  has  mer- 
chandifed  with  the  faid  lol.  and  received  the  proftsfrom  the 

*  Vid.  ant.  vol.  II.  J78.         t  o.  N.  C.  60.         "  O.  N.  B.  57.  b. 
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ciforefatd  day  till  fitch  a   day^   without  rendering  any  ac- 
count thereof^  ;  hy  rcafon  of  which  the  fa'id  Adam  has  fre- 
quently come  to  the  [aid  R.  and  prayed  him  to  render  an  ac- 
count of  the  famey  i^c.     Again,    And  therefore  wrongfully^ 
for  that   nuhereas   the  aforefaid  N-  was   the  bailijf  of  the 
[aid  A.  from  fuch  day  continually  for  a  whole  year   to  fuch  a 
day,  of  the  goods  and  chattels   of  the   faid  A.    namely^  of 
corn,  grain,  &c.   to  the   value  of  ten  marks,  by    nafon    of 
which  the  f aid  A.  often,  if'cy. 

This  adion  was  the  common  remedy  in  mercantile 
tranfadions,  and  in  almofl:  all  cafes  where  there  were  deal- 
ings and  an  unliquidated  demand.  The  common  way  of 
charging  the  defendant,  was  either  as  bailee  or  refcievcr ; 
and  fome  fignificant  reafons  were  given  why  he  fliould  be 
charged  in  one  or  the  other  chara6ter.  Where  filver  wares 
were  bailed  by  the  plaintiffto  the  defendant,  to  be  fold,  and 
he  fold  them,  and  received  the  money  for  them,  it  was  faid 
he  fliould  be  charged  as  bailee,  and  not  as  receiver  :  the 
fame  where  one  employed  a  perfon  to  fell  his  wines  '^. 
Again,  where  herrings  were  intruded  to  a  man  to  fell, 
it  was  held  the  a6^ion  fhouid  be  againfl:  him  as  bailee,  not 
as  receiver  ;  and  the  reafon  given  was,  that  a  receiver  was 
allowed  no  cofls,  but  a  bailee  was :  therefore  the  defend- 
ant, who  might  have  been  obliged  to  go  from  one  place  ro 
another  to  fell  thefe  articles,  fuffered  an  Injuftice,  if  he  was 
declared  againfl  as  a  receiver  of  money  where  he  would  not 
be  allowed  his  expences*.  But  this  action  would  lie  againft 
others  than  receivers  and  bailees.  Where  a  lord  had  en- 
tered into  lands  as  guardian  in  chivalry,  and  it  was  meant 
to  try  whether  they  were  not  focage,  an  a<9:ion  of  account 
was  brought  againft  him  as  occupier  for  the  profits  he  had 
received  ^  ;  though  perhaps,  in  this  cafe,  the  proper  iden 

^  Sans  cf.o  c^ue.  »  46  EH.  TU.  9. 
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CHAP.  X Vf.  was  that  of  a  recelvor^  which  was  an  unlverfal  chara6ler  that 
EDW  III  Suited  every  one  who  had  received  money  or  profit  to  the 
ufe  of  another,  for  which  he  ought  to  account.  Upon 
this  principle  it  was  that  the  following  a61:ions  were 
fupported.  Two  being  pofTL-fTcd  of  an  ox  in  common, 
and  one  having  fold  it,  the  other  might  haveaccountagainfl 
him  :  fo  v;here  trees  were  cut  hy  one  who  held  pro  indi- 
vifo  with  another^.  If  tenant  by  elegit  committed  wade, 
the  remedy  was  a  writ  of  accompt,  and  not  wade  ^.  Money 
was  bailed  to  have  a  fecurity  of  land  given  for  it  ;  if  not,  to 
be  rcbailed  ;  upon  no  fecurity  being  given,  an  a6lion  of 
accompt  lay  e.  One  joint  leflee  for  years  might  have  ac- 
<7ompt  againfi:  another,  if  he  took  the  ifTues  and  profits  to 
his  own  ufe  ;  for  he  would  otherwife  be  without  remedy, 
as  he  could  not  have  an  aflife.  But  one  executor  could 
not  have  account  againft  the  other,  becaufe  they  took  no- 
thing to  their  own  ufe,  and  they  were  bound  to  account 
before  the  ordinary  If  two  guardians  were  in  common, 
and  one  took  the  intire  profits  to  his  own  ufe,  accompt  lay, 
and  the  count  was  to  be  againft  him  as  receivor  to  their 
common  ufe  :  fo  oFcoparceners  ;  but  not  fo  of  tenants  in 
common,  for  they  might  have  an  affile  ^.  If  a  defendant 
was  counted  againft  as  receiver,  the  plaintiff  mufl:  alledge 
by  v/hofe  hands  he  received  ;  but  if  he  could  not  put  this 
in  certain,  he  might  charge  him  as  bailee,  and  then  it  would 
not  be  neccfTary  §. 

In  this  action  there  were  two  judgments  :  the  firft  was 
qitcd  computet,  wpon  which  auditors  were  affigned  ;  and 
after  the  account  made,  then  came  the  final  judgment  for 
the  arrears.  As  the  writ  was  grounded  upon  a  complaint 
that  he  retufcd  to  account,  it  was  reafonable  that />/^///^o;72- 
putavH  fhould  be  a  good  plea  to  the  adion,  and  an  account 

\  42  Ed.  III.  22,  ♦   35  Ed.  Ill   27 
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before  the  plaintiff  would  be  fufficienth.     He  might  plead     CHAP.  xvi. 

ne  unque  receivor^  or  ne  unque  receivor  per  main  I.   N.  the    '-   „  jT   t^ 

perfon  through  whoie  hands  the  declaration  alledged  him 

to  have  received  monies  ;    that  he  was  not  bailiff  to   the 

plaintiff  of  fuch  a    manor,  but  leffee.     He  might  plead  a 

releafe  of  all  receipts  ;  he  might  plead  nonage  •  ;  and    if 

any  of  the  above  pleas  were  found  againff  him,  there  would 

be  a  judgment  quod  computet.  He  might  plead  pri/}  cTac- 
compter  ;  and  then  there  was  of  courfe  the  fame  judgment, 
and  auditors  would  be  affigned.  Before  the  auditors  he 
would  be  allowed  to  alledge  fuch  matters  as  would  go  in 
difcharge  of  himfclf.  He  might  plead  payment  to  the 
plaintiff  without  {hewing  an  acquittance  ^.  Upon  the  judg- 
ment to  account-,  there  lay  the  procefs  of  capias  and  out- 
lawry againff  the  defendant,  according  to  the  ffatute  of 
Weffm.  2*.  It  was  held,  that  the  firft  judgment  was  not 
fuch  as  could  be  revived  hy  fcire  facias  upon  the  death  of 
the  plaintiff  before  the  account  taken  ;  nor  could  a  writ  of 
error  be  brought  thereon  ;  yet  the  plaintiff  could  not  be 
nonfuited  after  it  ^  It  was  on  the  final  judgment  only  that 
execution  could  be  had.  It  was  held,  that  where  there 
were  two  defendants,  and  one  was  fued  to  outlawry  and 
then  taken,  and  the  other   not,  the  proceeding  might   be  ^ 

againil  him  alone  that  was  taken f". 

An  a6tion  of  covenant  was  the  common  remedy  where 
an  indentureof  agreement  was  fealed  and  properly  executed 
by  two  parties,  and  one  of  them  did  not  perform  his  part. 
This  writ  was  always  founded  upon  fuch  a  fpecialty  ;  and 
the  procefs  was  fummons,  attachment,  and  diftrefs.  The 
following  is  a  fpecimen  of  a  declaration-upon  a  writ  of 
covenant  :  A  tort,  t3c.  wrongfully  keeps  notthe  covenant  made 
between  them,  to  maintain  honourably  the  aforefaid  Edward 

^  41    Ed.    III.  3.  9.     45  Ed.    III.  ^  4T  I'^d.  in.  25. 
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CH  A  P.  X\n.   in  living  and  clothing,  as  long  as  the  one  and  the  other  lived ; 
.  and  therefore  wrongfully,  for  that  whereas   on  fuch  a   day, 

year,  and  place ^  a  covenant  wu  made  between  the  aforefaid 
Matthew  and  Edward,  by  which  the  aforefaid  Matthew 
granted  by  his  deed  here  JJjewn^  to  maintain  honourably  the 
faid  Edward  in  living  and  clothing  as  lo?ig  as  the  one  and 
the  other  lived '^  yet  the  faid  Matthew  the  aforefaid  Ed- 
ward according  to  the  form  of  the  aforefaid  covenant  main- 
tains not ;  by  reafon  of  which  he  has  often  come  to  him,  and 
prayed  hi7n  to  keep  this  covenant  according  to  the  form  of  the 
writing  aforefaid,    but  he    would    not,     nor    yet   will,    A 

TORT,  ^6'". 

A  WRIT  of  covenant  was  that  upon  which  fines  were 
mod  commonly  levied.  In  fuch  cafe,  the  declaration  was, 
A  TORT,  and  wrongfully  keeps  not  his  fine  made  in  the 
court  of,  tfjc.  l5c.  unlefs  the  covenant  to  convey  had  been 
made  out  of  court,  and  then  it  was  termed  a  mere  covenant. 
'  Indeed,  in  moil:  cafes,  there  was  not  a6tually  a  previous  fine 

or  covenant,  but   the  writ  of  covenant  was  brought  upon 
fuch/M/)/)^^/'/ tranfadion  ;  and,  being  an  amicable  proceed- 
ing, it  pafTed  of  courfe  without  enquiry,  and  was  afterwards 
maintained  for  the  afTurance  of  eftates,  and  the  quiet   of 
property.     Thefe  were  called  covenants  real ;  the  writ  of 
covenant  in  this  in(f  ance  having  the  effect  of  actually  tranf- 
ferring  the  land,  and  fo  producing  2.fpecific  cffed.     Other 
writs  ot  covenant  were  faid  to  hzperfonal,  bccaufe  damages 
only    were    recovered  for   the   breach   of  them.     There 
was  one  inftance  in  which  a  doubt  feems   to  have  arifen, 
whether  this  writ  was  real  or   perfonal.     We    have   feen, 
that  a  writ  of  covenant  o  was  the  remedy  which   a    termor 
for  years  had  a2;ain{l  his  lelTor  when  eje6ied,  and  that  the 
qitare   ejecit   infra  terminum  was  contrived  in   aid   of   this 
writ.     However,   it   was  ftill   held,   that    where    a  lefTor 

»  Novae  N:,rr.  44.  b.  •Vid.  ant.  vol.  I.  341. 
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oufted  his  lefTee,  the  latter  might  in  covenant  recover  both  CHAP.  XVI. 
his  term  and  damages  ;  and  if  the  term  was  expired,  he  edW.  Ill, 
would  recover  the  whole  in  damages  P.  In  the  38th  year, 
when  it  was  faid  that  a  term  fliould  be  recovered  in  co- 
venant, it  was  denied  by  Thorpe  and  Skip^  who  faid  the 
plaintiff  ftiould  recover  only  damages  q  ;  though  by  a  cafe 
in  the  47th  year  it  fnould  feem,  the  general  opinion  was^ 
that  in  covenant  by  the  lefTcc  againft  the  lefTor,  he  Iliould 
recover  his  term  ^'. 

Another  point  of  debate   in  covenant  was,  whether 
the  obligation  and  benefit  of  fuch  agreements  defcended 
on  the  reprefentatives  of  the  covenantors  and  covenantees 
rerpe6liveiy.  It  was  clearly  held,  that  an  executor  was  not 
bound  to  perform  a  covenant,  if  the   covenantor  had  not 
bound  his  executors  exprefly  ;  for  covenants  only  bind  thofc 
who  make  them,  and  not  their  heirs  or  executors,    unlefs 
named  \     But  where  land  was  let  to  one  habendum  to  him 
and  his  afTigns  for  years,  it  was  faid  that  the  afligns  might 
have  an  action  of  covenant  againfi:  the  lefTor,  even  though 
they  were  not  named  in  the  deed  ^  And  whereone  brought 
an  action  of  covenant  as  heir  againft   an   abbot   for    not 
performing  fervice  in  the  manor- chapel,  and  it  was   ob- 
jected he  had  an  elder  brother,  and  fo  was  not  heir  ;  it  was 
agreed   by   the   court,   that    if  he  was  terre-tenant   it  was 
fufficient,  and  he  might  have  the  adion  without  the  privitv 
of  heir,  becaufe  it  was  a  covenant   that   went  along  with 
the  land.     Again,  where,  upon  a  partition  between   par- 
ceners, one   covenanted  to    difcliarge   the  other    from  all 
fuits,  it  was  held,  an  alienee    fliould   have   covenant  if  he 
was  not    difcharged  ".     And   this  feenis   to  have  been  the 
principle  upon  which  reprefentatives  might  claim  the  bene- 
fit of,    or  be  liable    to,  covenants,  namely,    if  fuch   cove- 

P   a6  Ed   in.  Fitz.  Cov,  3.  »  4S  Ed.  III.  i. 

^   38  Ed.  III.  24.  '  Cro,  Cov.  45. 
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nants   were  attached  to,  and   dependent  upon,   the  land 
which  they  enjoyed. 

The  adion  oi replevin  might  be  profecuted  either  before 
the  fherifr,  or  in  banco.  If  in  the  latter,  this  a6i:ion  might 
be  in  two  ways  ;  either  by  original  writ  at  common  law, 
or  hy  pone,  according  to  {[at.  I.  Weftm.  2.  c.  2  ^.     The 

following  is  a  fpecimen  of  a  declaration  in  banco  :  Ceo  vous 
monjlre^  ^c.  that  D.  l^c.  wrongfully  took  the  cattle,  l^c, 
.  namely^  kJc.  fucha  day,  year,  and  place,  and  chafed  them  to 
his  houfc,  and  there  impounded  them,  and  them  fo  impounded 
detained  from  fuch  a  day  to  fuch  a  day  then  next  enfuing,  zvhen 
deliverance  was  made  hy  John,  ^c.  a  bailiff  of  our  lord  the 
king,  fworn  and  known,  i^c.  a.  tort  et  a  damages,  l^c )'. 
The  procefs  in  this  a6lion  was  fummons,  attachment,  and 
diftrefs.  If  the  fiieriff  could  not  find  the  cattle  to  make  re- 
plevin, we  have  ken  that,  in  BracSlon's  time,  he  was  to 
take  fome  of  the  defendant's  cattle  ;  and  if  the  defendant 
had  no  land  or  chattels,  then  he  was  to  be  perfonally  at- 
tached. The  fame  courfe  ftill  obtained,  only  fome  new 
terms  had  been  adopted  :  the  cattle  fo  removed  were  faid 
to  he  eloigned ',  and  upon  the  OierifF  returning  the  ^y^r/tf 
flongata,  there  iffued  a  procefs  to  take  the  defendants,  call- 
ed capias  in  withernam  ;  and  if  that  failed,  there  went  a 
capias  againrt:  the  perfon  ^-.  With  thcfe  immaterial  altera- 
tions in  expreflion,  the  proceeding  in  replevin  flood  upon 
the  foot  of  the  pra6tice  in  Braclon's  time,  and  the  ftatutes 
of  Edward  I.  The  requifites  to  this  a6tion  are  faid  to  be 
fix  ;  tH:,  very  tenant ;  2d,  very  lord  ;  3d,  fervices  ;  4th, 
arrear  at  the  day  of  taking;  5th,  feifinof  the  fervice  ;  6th, 
within  his  fee  =».  As  the  defendant  in  his  avowry  was  to 
fet  forth  his  title  to  make  the  diflrefs,  the  obliging  him  to 
alledge/'/y^/z  kept  the  inquiry  within  bounds,  and  prevent- 
ed a  debate   upon  the  right,  which  was  not  to  be  decided 


^  Vide  ant.  vol.  II.  47,  176,  &c. 
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by  any  trial  but  the  duel  or  great  affife,  neither  of  which 
coufd  be  had  in  this  a6tion.  The  feifin  had  been  limited 
by  the  ftat.  Weft.  2  b.  to  the  time  allowed  for  bringing 
an  affife.  Thus  every  queilion  of  title  that  might  be  agi- 
tated in  a  writ  of  novel  dilTcifin,  might  he  brought  forward 
by  a  writ  of  replevin,  but  with  a  different  efFed  ;  as  the 
former  only  gave  the  feifin  of  the  diftrefs,  the  latter  the 
feifin  of  the  land.  However,  it  naturally  followed,  that 
many  titles  to  real  property  were  tried  in  replevin.  The. 
procefs  upon  the  writ  of  recaption  was  the  fame  as  that 
upon  the  po72e  and  replevin.  There  was  a  writ  de  catallis 
nomine  diJlriSllon'n  captis  reddendh^  which  could  only  be 
maintained  within  a  borough,  where  it  was  the  cuitom 
to  take  the  doors,  windows,  or  grates  in  the  way  of 
diftrefs  ^. 

'  Before  we  take  our  leave  of  this  a£liort  welhould  no- 
tice a  replevin  of  a  particular  fort,  the  writ  de  homine  reple- 
g'lando.  This  lay  where  a  man  was  imprifoned,  but 
was  by  law  replevifable  ;  a  writ  therefore  for  his  being 
replevied  ifTued  to  the  fiieriflfto  the  following  efFe6i:  :  Pr^- 
cipimus  iibi^  quid  jufTe  et  fine  d'llattone  repleglari  facias  A, 
quern  B.  eepit,  et  captum  tenuity  (or,  quern  B.  cepit,  et  tu 
captum  tenesy  as  the  cafe  might  be)  nifi  captus  ft  per  fpe- 
dale  prceceptum  nofirum,  vel  capitalis  jufiiiarii  nojhi, 
vel  pro  tnorte  /jominif,  vel  pro  aliquo  aliofa^o,  quare  fecun- 
dum  confilium  regni  no/hi  Jnglice  non  ft  replegiabiUs^  ^c. 
This  writ  was  a  juflicies,  and  not  returnable-  If  the 
flieriff  did  not  obe/this  writ,  there  iffued  ay/rz//  alias,  or 
caufam  nobis  fgnifices^  and  then  a /)//^r/V5  ;  and  if  the  fhe- 
riff  ftill  difobeyed,  then  an  attachment  followed  againfi: 
the  fneriff,  direfted  to  the  coroners,  who  were  alfo  to  fee 
the  firil:  writ  execulcd  ^, 


•»  Vid,  ant.  vol.  II.  176,   177. 
<=0.N.  B.  73. 


^   Virl.    ftat.   Weflm.     1.    cli.    15, 
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The  action  of  irgfpafs  became  in  this  reign  flill  more 
general  than  in  the  former  ;  and  though  fimple  in  its  firft 
crigin,  it  was  by  conftruclion  and  legal  intendment  render- 
ed applicable  to  an  infinitude  of  cafes  where  an  injury  was 
done  either  to  the  pcrfon  or  property.     The  manner  of  de- 
claring upon  this  writ  was  rather  general,  without  ftating 
much  particularity  of  circumftances.     The  following  are 
fome  examples  of  declarations,   &c.  TVrovgj'ully  came,  fuch 
(]  day  i^c.  and  vi  et  armisy   namely,  if^c.  the  aforefaid  N,  took 
and  iwprifoficd,  and  in  prifon  him  detained  from  fuch  a  day 
to  fuch  a  day^  on  which  he  was  delivered  by  the  king's  writ ; 
and  other  harms,   ^c.  namely y    l^c.  h   TORT,    and  againf} 
the  peace  of  our  lord  the  kmg^    t^c.     For  various  trelnalfes  : 
Ceo  vous  monjlrPy    A.  ^c.  that  C.  &c.fuch  a  dny,  year,  and 
place,   came  with  force  and  arms,    namely,   iffc.  in  the  park 
of  the  aforefaid  A.  at  J,  in  the  faid  county,    and   there  en- 
tered and  therein    being    zvithout  his  licence   and  will,  fix 
deer  chafed  and  tock,  and  his  trees   there   growing,   namdy, 
l^c.  of  the  value  cf  lo  marks,  cut  ;  and  in  his  fever alfijhery 
fjhedy  and  his  fifj,    najnely,  ^c.  of  the  value,    ^c  took  and 
carried  away,   and  other    injuries  to  him  did,  a   tort  et  a 
damages,  ^c.  and  againj}  the  king  s peace  ^. 

When  this  writ  was  brought  for  a  trefpafs  on  land,  it 
led  to  a  juftification  upon  a  title,  like  the  avowry  in  reple- 
vin ;  but  this  happened  vtry  rarely,  it  not  being  fo  ufual 
to  bring  on  quefltons  upon  titles  in  this  as  in  the  writ  of 
replevin.  When  a  title  was  fct  out  in  this  a6lion  by  the 
defendant,  it  was  not  neccfTary  for  the  plaintiff  to  do  the 
fame,  but  merely  to  deny  or  travsrfe  the  defendant's  fup- 
pofed  title  :  the  plaintiff,  as  he  was  in  poffeffion,  was  pre- 
fiimed  to  have  a  right  to  that  poffeflion,  and  therefore  the 
law  would  not  put  him  to  flate  it  fpecially  K  Thus  where 
righr  of  common  was  pleaded,  the  plaintiff  only  replied,  f/^ 


*  Nov.  Narr.  74.  b.  h^,  b. 
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Cm    tort   demefney  fans   ceo  qui  il  ad  common,  prij}y^c?>»    CHAP.  XVI, 

Where  a  defendant  juftified  as  taking  pofrelfion  under  the       edw.  JU. 

cfcheator,  the  reply  was,  a  voire  oeps  demefne  fans  iiel  caufe  ^. 

The  fame  idea  prevailed  in  other  writs  of  trefpafs  that  did 

not  relate  to  land  ;  and  the  defendant,  as  a  wrong-doer, 

was  expected  to  make  out  a  j unification  when  caljed  upon 

hy  the  plaintiff  who  had  fuflained  the  injury. 

The  principal  and  mod:  common  anions  of  tr-efpafs  now 
in  ufe  were  three  ;  namely,  thofe  for  an  injury  to  the  per- 
fon,  as  for  battery  or  alTauIt  ;  thofe  for  taking  goods,  that 
is,  a  cep'it  y  afpGrtavit  ;  and  thofe  for  entering  land  or  a 
houTe,  or,  as  it  has  been  fince  called,  a  claufum  f regit.  In 
order  to  underftand  the  notions  now  entertained  concern- 
ing thefe  a6t:ions,  we  fhall  coniider  fome  cafes  appIicabJe 
to  each  of  thefe  heads,  beginning  firfl:  with  battery. 

Actions  for  a  battery  were  ufually  laid  with  an  afTauIt: 
alfo  ;  iff ultum  fecit,  et  ipfum  verberavitt  vulneravit,  et  male 
tra^avit,  l^c.  In  the  2 2d  year,  a  jury  found  that  the  defen- 
dant ftruck  at  the  plaintiff  with  a  hatchet,  but  did  not  hit 
him  ;  and  they  prayed  the  difcretion  of  the  court  as  to  the 
law  upon  the  point,  when  the  damages  were  ordered  to  be 
taxed  fortheaffault  only,  and  the  judgment  againft  the  de- 
fendant was,  c^/»z^/wr'.  Again,  where  a  defendant  was 
found  guilty  of  the  aflault,  but  not  guilty  of  the  battery,  the 
plaintiff  recovered  damages  for  the  former,  and  was  amerc- 
ed for  the  latter '^.  Thus  an  affault  began  to  be  confidered 
as  a  diflin6i:  and  independent  caufe  of  a<£lion.  The  day  on 
which  the  battery  and  affault  were  laid,  began  to  be  confi- 
dered as  of  no  confequence  ;  for  where  al)attery  was  found 
to  be  on  the  day,  and  on  a  day  after,  and  even  where  they 
found  it  on  another  day,  it  was  held  fufficient  to  fupport 
the  declaration  ••     It  was  cfleemed  a  good  juflitication  ia 


t  22  AfT.  42. 
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CHAP.  XVI.  afTduIt  and  battery,  to  hy,  that  the  plaintiff  was  in  a  rage, 
EDW  III  ^"^  '■^^^  defendant  only  reftrained  him  from  doing  mif- 
chietm.  If  y  perlbn  had  recovered  damages  in  an  appeal  of 
mayhem,  this  was  looked  upon  as  a  recom pence  only  tor  the 
wounding,  and  he  might  afterwards  have  an  adion  for  the 
battery  ".  However,  in  an  a6lion  of  battery,  the  plaintiff 
might  give  in  evidence  a  mayhem  °;  as  he  was  not  to  be 
deprived  of  redrefs  for  the  mayhem,  though  he  chofe  to  re- 
fort  to  an  inferior  remedy.  If  a  wife  was  beat,  an  a6tion 
of  battery  lay  for  the  hufband  and  wife;  and  though  the 
hufband  only  would  have  the  damages  recovered,  yet,  be- 
ing originally  a  redrefs  to  which  the  wile  was  intitled,  it 
might  be  laid  ad  damnum  ipforum"^.  An  a6lion  of  battery 
would  lie  for  the  mafter  againd  any  one  who  beat  his  fer- 
vant  ^.  An  action  vi  et  armis  would  lie  alfo  for  the  taking 
away  of  his  fervant  i',  and  a  fortiori^  for  taking  away  his 
villain  J  but  if  any  one  married  a  female  villain,  and  after- 
wards took  her  away,  the  lord  had  no  remedy  v'l  et  armis 
againd  the  hufband  ^.  A  man  might  have  trefpafs  for  tak- 
ing away  his  eldeft  fon  <;.  Thefc  were  properly  trefpaffes 
on  a  cepit  et  afportavif,  as  was  that  de  uxore  ahdiidd  cum 
bonis  v'lri;  in  v;hich  it  was  held  to  be  no  plea  to  fay,  that 
the  plaintiff  v/as  divorced  from  his  wife  ;  for  the  action  was 
for  damages,  which  fnould  equally  be  recovered,  if  they 
were  married  at  the  time".  However,  it  was  agreed,  that 
where  two  were  married  before  years  of  confent,  tlie  huf- 
band could  not  have  this  action  till  he  had  arrived  at  fuch 
age,  and  they  had  affented  or  diifcnted  from  the  mar- 
riage ■'. 

When  trefpafs  was  brought  for  goods,  it  fometimes  be- 
came a  quedion,  what  (hould  be  condrued  a  takings    and 

-^  22  AfiT.  57.  '  46  Ed.  III.  6. 

"  22  Aff.  ^z.  43  AflT.  39.  *  29  Atr.  35. 

^  39  Efi.  III.  20,  "  23  Ed.  III.  23.     Vid.  ant.  vol, 
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what  a  tskingviet  armis.  A  defendant  pleaded  that  the  CHAP.  XVI. 
goods  were  thrown  into  the  fea  in  a  ftorm,  and  he  took  edw.  III. 
them,  and  when  he  came  to  land  he  gave  them  the  plain- 
tiff's fervant,  to  his  ufe  ;  and  this  was  held  a  bar  of  the 
taking  and  trefpafs  Y.  One  tenant  in  common  might  have 
trefpafs  againfl  another  of  things  fevered  from  the  land,  as 
corn,  hay,  and  the  like  ;  but  not  of  things  fixed  to  the 
freehold,  for  then  they  might  have  waftc  pro  indivifo  z.  Yet 
where  goods  were  left  to  an  executor  and  another  to  diftri-  ^ 

bute,  it  was  held,  that  trefpafs  would  not  lie  for  the  one 
againfl  the  other  2.  Again,  though  an  heir  might  have 
detinue  of  charters  againfl  an  executor,  he  could  not  have 
trefpafs  ^.  The  prima  facie  right  was  held  to  privilege 
fuch  perfons  from  the  imputation  of  trefpafTors.  Where 
a  perfon  a6i:ing  under  authority  of  law  any  ways  abufed 
that  authority,  he  became  a  trcfpaflbr.  As  in  trefpafs  for 
taking  and  killing  the  plaintiff's  horfe  cmtra  pacem  i  the 
defendant  juftified  as  taking  it  datnage  feafant,  and  im- 
pounding ;  and  becaufe  it  had  leaped  feveral  times  over 
the  pound,  he  tied  it,  and  y^  the  horfe  ftrangled  itfelf; 
which  plea  was  held  ill  upon  demurrer  ^. 

When  the  writ  was  for  breaking:  a  houfe,  orenterino- 
land,  the  plaintiff  was  not  to  alledge  a  continuance  of  the 
trefpafs,  becaufe  it  v/as  a  fingle  a6l  :  but  where  it  was  for 
depafturing  grafs,  and  the  like,  it  might  be  laid  with  ^con- 
ti'mtando  ^»  There  was  long  time  a  doubt  how  far  this  aftion 
would  lie  for  a  leffee  againfl  his  lelTor,  and  the  contrary. 
This  being  for  a  trefpafs  vi  et  armis,  was  tliought  not  to 
lie  againfl  the  leflor,  though  he  had  been  guilty  of  violating 
his  leffee's  pofTefTion,  in  direct  oppofition  to  his  own  leafe. 
This  was  upon  the  idea  of  the  lelTor's  freehold  e,  and  the 

^46  Ed.  III.  15.  c  2y  Arr.  64. 

'  21  Ed.  la.  9.  29.  ^  46  Afl:  9. 

»  27  Air.  64.  «  Vjd.  ant.  vol.  II.  340,  &:c. 
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CHAP.  XVI.  right  he  had  of  entering  upon  any  part  of  it  ;  while  the 
£DW  III  leffee  was  condrued  to  have  a  precarious  poffeffion,  that 
rnade  him  little  more  than  bailifFto  his  lelFor.  But  the 
opinion  of  a  farmer's  intereH:  was  now  altered,  and  the 
plea  of  freehold  had  long  been  dil'regarded  ;  therefore, 
where  a  Icfior  diftrained,  or  did  any  other  acl  upon  the 
land  which  in  the  cafe  of  a  common  perfon  would  be  tref- 
pafs,  the  lefTce  for  years  might  have  trefpafs  vi  et  armis  ^. 
On  the  other  hand,  where  in  a  leafe  to  one  for  life  there 
was  a  refervation  ot  certain  trees ;  which  trees  the  tenant 
cut  ;  there  it  was  held,  tliat  trefpafs  vi  et  armis  would  lie 
by  the  Icffor  againft  the  lefTee  for  cutting  the  trees  S.  Tref- 
pafs was  a  remedy  grounded  upon  the  a6^ual  poffeflion  of 
the  plaintiff;  therefore  it  was  a  rule,  wherever  a  perfon 
was  any  way  put  ouc  of  p'^fTelTion,  he  could  not  maintain 
trefpafs  till  he  had  made  a  re-enuy  ^. 

Respecting  trefpafs  in  general ;  it  hcA  long  been  held, 
that  there  were  no  acceiTaries  in  trefpaf?,  but  all  were  prin- 
cipals ;  and  therefore,  that  a  perfon,  by  alTenting  after- 
wards to  a  trefpafs'  committed,  was  liable  to  an  action  '. 
A  writ  of  trefpafs,  as  it  was  for  a  wrong  done,  was  to  be 
brought  againft  the  wrong-doers  individually,  and  there- 
fore it  would  not  lie  againft  a  corporation,  againfl  which 
no  capias  could  iflue  ^  :  and  it  was  agreed,  that  more  tref- 
paiTes  than  one  might  be  joined  in  one  writ.  It  was  a  com- 
mon plea  in  trefpafs  for  hunting,  to  fay,  that  the  defendant 
liad  Ucence}.  In  all  a6tions  of  trefpafs,  any  matter  ftated 
as  a  recompence  to  the  plaintiff  might  be  pleaded  in  dif- 
charge  ;  as,  recovery  in  another  a6lion  ;  amercement  in 
;^n  inferior  court  "^  :  that  he  had  agreed  with  the  plaintiff 
for  the  trefpafs  °  ;   or,  even  fuch  as  was  only  in  a  courfe  of 

*  4S  Ed,  in.  «r,  6,  7.  Vi'd.  ant,  29.  ^  22  AfT.  67. 
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giving  the  plaintifF  ratisfa6lion,  namely,  that  an  a6lion  oF   CHAP.  xvi. 
replevin  v^^as  depending  for  the  fame  taking  «.    An  officer       fdw'Tii' 
might  juiliify  in  trefpafs  under  the  procefs  of  a  court,  how- 
ever erroneous  ;    but  not  fo  if  the  caufe  of  a6^ion  arofe 
without  the  limits  of  the  court's  jurifdiftion  P. 

But  not  content  with  the  writ  of  trefpafs  in  Its  old  of  aaions  po 
form,  they  endeavoured  to  make  it  more  univerfal,  by  en-  ^^^^^^^' 
Jarging  its  fcope,  and  modifying  its  terms,  fo  as  to  adapt 
it  to  every  man's  cwn  cafe  ;  in  doing  which  they  availed 
themfelves  of  the  ftatute  of  Weftm.  2.  authorifing  writs  to 
be  framed  in  confimili  cafu^.  This  novelty  did  not  fliew 
itfelf  till  towards  the  middle  of  this  reign;  and  when  it 
appeared  in  court^  it  underwent  a  difcuffion  and  debate 
that  indicated  great  doubt  about  the  propriety  and  nature 
of  the  innovation. 

The  firft  cafe  of  this  fort,  to  be  found  in  the  Reports, 
is  in  the  22d  year;  when  an  action  was  brought  againfl:  a 
man,  for  that  he  had  undertaken  to  carry  the  plainliff's 
horfe  in  his  boat  over  the  Humber,  fafe  and  well  ;  but  that 
he  overloaded  his  boat  with  other  horfes,  by  which  over- 
loading the  plaintiff's  horfe  pcrilhed,  a  tort  ct  a  damages, 
isfc.  It  was  obje6ied  to  this  writ,  that  it  fuppofed  no  tort 
in  the  defendant,  but  on  the  other  hand  proved  the  plain- 
tiff fliould  rather  have  a  writ  of  covenant.  But  it  was 
faid  by  one  of  the  judges,  that  the  defendant  committed, 
as  it  fhould  feem,  a  trefpafs  io  overloading  the  boat,  by 
which  his  horfe  perifhed,  and  that  the  a6lion  would  lie'. 
Thus  the  notion  of  a  trefpafs,  or  a  rnalfeafance,  was  the 
principle  upon  which  the  application  of  this  new  remedy 
was  explained,  and  juftified,  even  in  tliis  inftance,  -which 
ieems  to  approach  nearer  to  the  nature  of  a  contradt. 

It  was  taking  the  idea  of  trefpafs  in  a  very  large  fenfe, 
to  confider  this  and  fome  writs  which  follow  to  be  at  all 
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allied  to  it.  From  this  time  to  the  ^id  year,  we  find  men' 
tion  of  feveral  adions,  and  ciit^a  concerning  remedies, 
which  could  be  no  other  than  a6lions  formed  upon  the  fpe- 
cial  cafe  of  the  party,  without  including  any  trefpafs,  ex- 
cept of  the  vague  kind  above  fuppofed.  It  was  faid,  that 
fhould  a  contract  be  made  between  two  men,  that  one 
ihouldgive  the  other  lo/.  in  cafe  he  would  marry  his  daugh- 
ter, an  action  Vv'ould  lie  for  the  money  ^  This  a6tion 
could  not  be  fuch  an  one  as  we  have  hitherto  in  the  courfe 
of  this  Hiftory  met  with  ;  for  covenant,  which  feems  the 
only  writ  applicable  to  fuch  a  cafe,  would  not  lie  but  upon  a 
deed  ;  it  muffc  therefore  have  been  a  fpecial  writ  upon  the 
cafe.  We  find  feveral  of  the  fame  kind  :  an  aflion  againfl 
a  fheriff  for  quafhing  the  plaintiff's  eflbin  in  a  plea 
of  replevin  before  him,  without  the  aflent  of  the  fuitors^  ; 
an  a£tion  againfl  a  iherifF  for  a  falfe  return  offummons^j 
For  dire6ling  a  wrong  officer  to  fummon-a  pannel,  which 
was  therefore  quafhed  ^  :  an  a6tion  of  (lander  for  calling 
the  plaintiff  traitor,  felon,  and  robber  y  :  an  a6lion  againfl 
a  man  becaufe  he  took  certain  cattle  from  another,  and  of- 
fered them  to  fale  to  the  plaintiff  as  his  own,  who,  confiding 
in  his  word,  bought  them,  and  they  were  afterward  taken 
from  him  by  the  true  owner  ^ :  all  thefc  were  anions  of  a 
new  form  ;  thofc  againft  the  fheriff  being  writs  of  deceit  up- 
on the  cafe  (mentioned  under  that  name  in  the  old  Natura 
Brev'iu?n)  introduced  in  the  room  of  the  writ  of  deceit 
which  has  been  mentioned  before,  and  were  merely  for  the 
purpofe  of  recovering  damages  againfl  the  fheriff.  Two 
of  them  were  fuch  for  Vv'hich  the  old  law  provided  no  re- 
medy, matters  of  fcandal  being  wholly  of  fpiritual  cogni- 
zance ;  and  the  lafl  being  within  the  fcope  of  none  of  the 
common-law  writs  which  we  have  met  with  in  former 
reigns. 
*  22  Air.  70.  =-■  38  Air.  13. 

•  2b  Atr.  45.  T  30  AfT.  29. 

"Ibid.  4?.  '42A(r.  8. 
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The  fame  may  be  faid  of  the  following  :  Trefpafs  (fays  CHAP.  xvr. 
the  Report)  was  brought  againft  an  inn-kceper  and  his  fer-  ^T^TT^ 
vant  ;  upon  which  tfie  plaintifr  counted  that  whereas  it 
was  a-cuftom  and  ufage  through  all  the  realm  of  England, 
that  in  all  common  Inns  the  inn-keeper  and  his  fervants 
fliould  take  good  care  of  what  things  their  guefts  had  in 
their  chamber  in  the  inn,  the  plaintiff  came  to  the  defen- 
dant's inn,  and  left  certain  things  in  his  chamber  there; 
and  while  he  was  gone  out,  fome  perlons  came  and  took 
them  away,  through  the  negie6l  of  the  defendant  and  his 
fervants,  per  tort,  et  enconter  les  peas,  and  to  the  damage 
of  the  plaintiff,  &c.  and  he  had  (fays  the  Report)  a  writ 
upon  the  whole  matter  accor  d'mg  to  his  cafe  ;  and  the  a6tion 
was  held  good  ^. 

In  the  foregoing  cafes  there  was  no  debate  upon  the 
form  of  the  a£tion  ;  in  the  following  fome  few  objections 
were  ftarted,  which  ferve  to  give  a  better  idea  ot  the 
notion  they  then  entertained  of  thefe  fpecial  writs.  An 
adion  of  trefpafs  was  brought  againft  a  farrier,  for  that 
being  employed  to  Ihoe  the  plaintiff's  horfe,  quare  clavum 
jixit  in  pede  e  qui  Jul  in  certo  loco  per  quod  projicuum  e  qui  Jut 
per  longum  tempus  amifit,  ^ c  To  this  writ  it  was  objected, 
that  it  was  in  trefpafs,  and  yet  was  not  laid  viet  armis.  It 
was  anfwcred,  that  the  plaintiff's  writ  was  according  to  his 
cafe,  and  therefore  good  ;  and  thougli  it  was  ftill  urged 
that  the  writ  fliould  fay  vi  et  armis,  ot  malitiose  fixity  and 
if  any  trefpafs  was  done,  it  ought  to  be  againji  the  peace, 
yet  the  writ  was  held  good  ^. 

Tmsfeemed  to  be  giving  up  the  idea  of  trefpafs  intirely. 
But  notwithftanding  this  reafoning,  we  find  the  name  was 
ftill  prefervcd  ;  for,  tv/o  years  arrerwards,  there  is  a  report 
of  a  writ  of  trefpafs  fur  fon  ccfe  brought  by  a  man  agiinff  a 
furgcon,  much  upon  tlie  fame  ground  as  that  juft  mentioned. 

»  42  Ed.  III.  13.  ^46  Ed.  Til.  19.  p!. 
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TPie  writ  ftatcd,  that  the  plaintiff's  right  hand  had  been 
hurt,  and  the  defendant  undertook  to  cure  it ;  but  by  the 
negligence  of  the  defendant,  and  his  want  of  care,  his 
hand  was  made  fo  much  worfe,  as  to  become  a  mayhem, 
a  tort  et  afcs  damages,  and  the  writ  was  neither  vi  et  arm'is, 
nor  contra  pacem.  However,  this  was  held  good,  and 
treated  as  an  adion  of  trefpafs :  and  yet,  becaufe  it  did 
not  alledge  force  and  arms,  and  contra  pacem,  it  was  con- 
fidered,  fo  far,  as  differing  from  treCpafs,  properly  fo  call- 
ed ;  and  for  that  reafon  it  was  the  opinion  of  one  of  the 
juftices,  that  the  defendant  Ihouid  be  admitted  to  wage 
his  law  ^» 

*The  following  is  termed  by  the  Reporter  trefpafs  upon 
the  cafe^  and  yet  is  laid  vi  et  armisy  and  contra  pacem.  It 
was  brought  againft  a  miller,  and  the  writ  charged,  qubd 
cum  pradltlus  'Johannes y  ^c.  et  antecejfores  fui  a  tempore 
cujus  memoria  non  exijlh,  7nolere  dehuerunt  fine  muiturdy 
tfc.  prad'Mus  defendens^  i^c.  prcediBum  querentemfme  mul- 
iura  molere  vi  et  armis  impedivit,  ^c.  Upon  this  the 
plaintiff  declared,  that  when  he  came  to  have  his  corn 
ground,  the  defendant  took  two  bafhels,  &c.  with  force 
and  arms.  It  was  objc6lcd  to  this,  that  as  the  plaintiff,  in 
his  declaration,  ftated  that  the  defendant  took  to//,  he  might 
have  had  a  general  writ  of  cepit  et  afportavit  his  corn  with 
force  and  arms,  and  not  this  fpecial  writ.  To  this  it  was 
anfwered,  that  furely  the  plaintiff',  if  he  had  fuftained  an 
injury,  was  entitled  to  a  remedy  applicable  to  his  cafe.  But 
the  court  decided,  that  as  he  muft  have  brought  a  general 
writ  if  all  his  corn  had  been  taken,  fo  he  mufl:  if  part  was ; 
and  therefore  it  v/as  held  that  this  writ  was  not  good  ^. 
However,  about  three  years  afterwards  the  fame  writ  was 
held  good*^.  Again,  we  find  an  action  of  trefnafs  ao-ainfl 
a  woman  for  burning  the  plaintiff's  houfe  with  force  and 

*48r.d.  IH.  15.        <  41  Ed.  Ill:  24.        '  44  Ed.  III.  20. 
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arms.     There  was   no  debate  upon  the  form  of  the  writ,    CHAP.  XVI. 
though  the  jury  found  that  the  honfc  was  burnt   by  negll-    '^'^^^^jT^II 
gence,  and  not  with  force  and  arms,  or  malice,  and  that 
the  houfe  in  queftion  was  rented  by  tlie    woman  from  the 
plaintiff,  from  year  to  year  ^. 

From  the  foregoing  inrtances  it  appears  not  to  have 
been  well  agreed  when  the  proper  remedy  was  a  general 
common  Irw  writ  of  trefpafs,  and  when  a  fpecial  writ; 
nor  again, 'when  a  fpecial  writ  lliould  be  laid  vi  et  armis, 
and  when  not.  Thefe  were  difficulties  in  this  new  reme- 
dy, which  were  left  to  he  fettled  by  the  refined  notions 
that  obtained  in  after-times  upon  this  fubje6^.  The  great 
motive  to  infcrting  t;/ ^/  armis  was,  that  the  plaintiff  be- 
came thereby  entitled  to  procefs  of  capias,  and  the  defend- 
ant could  not  wage  his  law  ;  whereas  in  a  writ  not  con- 
taining that  fuggeftion,  there  lay  only  dijiringas,  and  the 
defendant  might  wage  his  law. 

Thus  far  of  particular  atStions  :  we  (hall  next   fpeak  of 

f  I-  J  r         1  ■    L  1    r  Proceedings  by 

the  proceedmg  and  proceis,  which  were  more  or  lefs  ap-  ^jy  ^c 
plicable  to  all  the  foregoing  writs.  Whatever  conjectures 
may  be  formed  concernmg  the  origin  of  proceedings  by  billy 
it  is  beyond  all  queftion  that  aQ:ions  were  brought  in  this 
way  during  all  this  reign,  and  the  books  are  full  of  them. 
But  we  are  not  enabled  to  pronounce  upon  the  nature  and 
properties  of  this  new  method,  as  no  debate  arofe  upon  it. 
We  can  only  fay,  that  they  proceeded  by  bill  in  all  the  three 
courts,  of  king's  bench,  common  pleas,  and  exchequer  ; 
that  the  bill  begun  ^.  queritur  de  B.  tsfc.  and  went  on  as  a 
common  >vrit  ;  nor  does  it  appear,  from  any  of  the  cafes 
reported,  ijat  in  bills  in  the  king's  bench  there  was  any 
mention  of  the  cuftody  of  the  marflial.  If  that  was  the 
ground  of  jurifdidion,  it  was  fo  underflood,  and  not 
thought  neceffary  to  be  alledged.  The  bills  in  the  exche-  . 
quer  are   in  general    againfl:   (herifl's,  who  may  be  confi- 

'4?  Ed  III.  £5. 
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CHAP.  XVI.     dered  as  privileged  perfons,  in  the  light  of  king's  officers. 

V^yVX^      The  bills  in  the  common  picas  were    fometimes    for   and 
£DW.  HI.  ...  . 

againft    attornics.     There    is  one  brought  qui  tarn  pro  do- 

mino  rege,  qudm  pro  feipfo  ;  and  was  for  an  alTault  by  a 
perfon,  wJio,  being  pfaintifF  in  an  a6^ion  in  that  court, 
was,  while  bringing  a  writing  thither  to  prove  his  cafe,  at- 
tached by  the  defendant  s.  This  being  a  contempt  of  the 
king's  peace  and  juflice,  might  for  that  reafon  be  con- 
^dered  as  the  fubject  of  an  action  in  that  form.  It  was  laid 
down,  that  a  perfon  might  have  an  appeal  by  bill  in  the 
king"'s  bench  of  any  matter  that  touched  the  king,  whether 
mediately  or  immediately  ^.  For  further  information  on 
this  fubject,  we  muft  wait  till  we  arrive  at  later  times, 
when  they  began  to  fpeak  more  plainly  about  the  com- 
mencing of  actions  by  bill,  and  the  extent  of  this  privi- 
lege was  explained  upon  certain  and  fettled  rules. 

There  was  another  courfe  by  which  matters  ufcd  to  be 
commenced  or  forwarded  in  court,  which  was  hy  frtr mi fe  or 
Juggejiiotu  in  one  fenfe  of  thefe  terms  (andthe  original 
one),  in  all  probability,  nothing  more  was  meant  than  a 
verbal  application,  praying  that  procefs  might  iflue  for 
carrying  on  a  fuit  already  commenced  ;  and  in  that  fenfc 
we  frequently  meet,  in  the  Reports  of  this  reign,  with  a 
fuggefilon  to  the  court  '.  But  there  certainly  was  in  the 
exchequer  an  original  commencement  of  a  fuit,  as  has  been 
mentioned  in  another  place,  by  a  mere  verbal  furmife  or 
fuggeftion  ^^  ;  and  though  tliis  was  fometimes  difputed  in 
the  cafe  of  common  perfons,  yet  it  was  ftill  held  to  be  the 
courfe  of  that  court,  and,  in  the  cafe  of  the  king,  was  not 
attempted  to  be  withflood  L  This  was  the  fhape  in  which 
that  proceeding  firfl:  fhewed  itfelf,  which  afterwards  grew 
into  an  InjonnatiGn. 

s  30  Aflr.  14.  k  vid.  ant.  vol.  II.  424. 

^    17  Air  5.  1  40  AfT.  35. 

i  Pa/Tim. 

Plead- 
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Pleading  in  caufes  was  carried  on  through  great  part    chap.  xvi. 

of  thisreiffn  much  in  the  way  in  which   it   was  defcribed    "        ^^ — -^ 

o  ...  EDW.  111. 

in  the  former  period  ;    but  it   is   faid"^,   that   about    the 

middle  of  this  reign  it  became  the  praftice  to  drav;  up  the   Of  pleading. 
declaration  and   pleas  out  of  court,  and  deliver  them  in 
writing  to  the  prothonotary,  from  whom  the  adverfe  party- 
received  a  copy,  to  enable  him   to  give  in  his  plea  in  an- 
fwer.     The  book  intitled  Nova  Narrationes  is  adduced  as 
a  confirmation  of  fuch  conje6i:ure.     But  this  feems  to  give 
little  credit  to  a  conjecture  otherwife  without  foundation. 
There  appears  nothing  in  the  reports  of  this  reign   to  af- 
fure  us  of  any  fuch  alterations  ;  for  they  ftate  the  pleading 
on  both   fides  in  the  fame  manner  as  the  Reports   of  the 
time  of  Edward  II,   as  though  they    were   debated  vivd 
voce  in  court.     Yet  it  cannot  be  denied,  that,  towards  the 
latter  part  of  this    king's  time,   pleading   was  brought   to 
more  certainty  and  fyftem  than  it  had  before  exhibited  ; 
fuch  as  it  was  natural  fhould   follow  from  the  deliberation 
with  which  proceedings  might  be  penned  when  dravv-n  cut 
of  court.     It  is  therefore  truly  faid   by  Sir  Matthew  Hale, 
that  pleadings  were  now  fomewhat  more  polifhed  than  in 
the  former  reign,  without  running  into  uncertainty,    pro- 
lixity, or  obfcurity  ".     The  putting  of  pleadings  into  wri- 
ting was  the  firft  flep  towards  the  refinement  and  fubtlety 
afFeQed  by  pleaders  in  after-times  ;  though  at  prefent  they 
went  no  further  than  was  neceffary  to  bring   the  matter 
in  queflion   before    the  court  with  due'clearnefs  and  pre- 
cifion. 

Sufficient  has  been  faid,  in  fpcaking  of  different  ac- 
tions, to  give  fome  idea  of  the  flate  of  pleading  at  this 
period  :  what  remains  to  he  added  will  be  very  fhoit  and 
general.  It  fcems,  that  in  the  beginning  of  this  reign  the 
order  of  pleading  to  the    count   before  the  writ  began  to 

«»  Gilbert's  CrJg.  of  King's  Dench.  ■  Hia.  Com.  Law,  173. 
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obtain  in  practice  j  for  it  is  faid  in  the  4th  year,  that  after 
^^^r  of  the  writ  (which  was  neceflary  previous  to  its  being 
pleaded  to)  the  defendant  fhould  not  plead  to  the  count  °  ; 
and  though  afterwards  P  the  contrary  was  permitted,  yet  a 
few  years,  after,  namely,  in  the  3Cth  year,  it  feems  to  have 
been  fettled  in  the  following  way  :  that  a  defendant  (hould 
plead  firft  to  the  jurifdidion,  then  to  the  perfon  of  the 
plaintiff  or  defendant,  then  to  the  count,  then  to  the  writ, 
and  laftly  to  the  a6tion  1,  There  might  be  reafons  of  con- 
venience and  propriety  which  contributed  to  eftablifh  thi> 
courfe.  When  pleadings  were  put  into  writing,  it  was  na- 
tural that  the  count  lliould  become  more  ([tiQ:  and  formal  j 
and,  as  it  contained  the  fubftance  of  the  v/rit,  it  was 
fufficiently  full  and  explicit  to  become  the  firft  objed  of 
criticifm  to  the  defendant,  as  the  writ  had  been  in  earlier 
times  r  ;  the  defendant  therefore  in  his  defence  was  ex- 
pected firfl:  to  take  notice  of  that,  or  intirely  to  waive  all 
objcdions  to  it. 

The  faihion  of  thefe  times  was  to  ftate  fpecial  matter 

of  jurtificationor  title  in  almoft  all  adions,  and  to  avoid  a& 

much  as  poifible  the  general  iflue  :  this  led  to  much  vying 

and  revving  on  both  iides.     Perhaps  this  arofe    from  the 

nature  of  aflifes  and  real  adions,  which  being  fpecial   in 

their  form  and  for  the  trial  of  fome  title,  necelTarily  called 

upon  the  parties  to  be  particular  in  their   pleadings :    the 

perfonal  adions  in  ufc  naturally  partook  of  the  prevailing 

tafte  ;  not  to  mention,  that  in  trefpafs  and  replevin  fome 

quedion  of  title  was  very  often  litigated. 

Th    ffia  and         ^^^  h^vc  feen  in  the  preceding  reign  %  that   the  prac- 

Uw.wager.         tice  of  examining  the  fe^a  ol  the  plaintiff  had   ceafed, 

though  they  ftill  continued  to  be  produced  :  but  finccthey 

J-,ad  thus  become  aunoff  ufelefs,  it    may  be  doubted  whe- 

*  4  Ed.  TIT.  133,  134.  r  vid.  ant.  vol.  II.  266,  267. 

'  24  Ed.  II!.  35,47.  •  Vid.  ant.  vol.11.  332. 

*»  Thel.  Dig.  li''.  10.  c.  1.  21, 
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ther  now  they 'continued  even  to  be  produced  ;   at   lead,    CHAP.  XVf. 

there  is  no  mention  of  thtfeSla  all  through  this  reign  ;  tho'       eqw.*  Ill, 

the  formal  conclufion  of   declarations  by  inde  producit  fee- 

tarn,    as  it  was  ftill  ufed,   preferved  a  remembrance  of  the 

old  pra6lice.     The  feBa,   however,  were  ftill  produced  by 

a  defendant,    who  waged  his  law,   though  it  may  be  pre- 

fumed  they  were  never  examined;  as  the  only  object  of 

fuch    examination   had  formerly  been,   to  confront  them^ 

and  weigh   their  evidence  againft  that  of  the  plaintiff's 

The  law-wager  did  not  feem  to  be  fettled  upon  fuch 
fixed  principles,  as  to  leave  no  doubt  about  the  inftances 
where  it  fliould,  and  where  it  ftiould  not,  be  allowed:  wc 
find  fome  difference  of  opinion  upon  this  point.  The 
ftate  in  v^^hich  this  piece  of  old  law  flood  in  this  reign, 
will  be  better  underflood  from  a  Ihort  view  of  fome  ad- 
judged cafes. 

We,  have  before  feen,  that  a  defendant  was  not  permit- 
ted towage  his  law  againfl  an  obligation  :  however,  tho' 
he  could  not  deny  the  obligation,  and  the  debt  grounded 
thereon,  in  this  way  ;  he  was  allowed,  in  an  a61:ion  upon  a 
deed,  the  privilege  of  waging  his  law  of  non-fummons,  and 
the  like,  in  the  fame  manner  as  had  long  been  ufed  s.  The 
following  are  fome  inflances  ot  law-wager.  In  accompt, 
the  defendant  faid,  that  he  gave  the  plaintiff  a  ffatute  for 
the  debt,  and  a  tunnel  of  wine  for  the  damages ;  to  which 
the  plaintiff  repl.ed,  that  he  never  received  them,  and  ten- 
tiered  his  law,  which  was  received  ^ ;  the  iffue  being  con- 
fidered  as  in  the  nature  of  the  general  iffue  in  detinue, 
where  the  law-wager  was  the  common  trial.  In  an  action 
of  accompt  where  the  receipt  was  alledged  to  be  by  the 
hands  of  another,  the  law- wager  was  allowed^;  the  fame 
alfo  in  debt  upon^Iie  arrear  of  an  account  '. 

»  28  Ed.   III.  100,  a.  29  Ed.  m.  -  47  Ed.  III.  i8. 

44.  b,  "^  49  Ed.  III.    3.     43    ^^-   fIJ- 

«  30  Ed.  III.  4.  b.  I    a. 

Vol.  Ill-  ^  ^^ 
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In  detinue  of  charters  law-wager  was  allowed y,  not- 
^D\'f~lll7'  withflanding  it  was  urged,  that  charters  being  things  re- 
lating to  the  freehold,  ought  to  take  the  adion  out  of  the 
common  courfe,  like  an  obligation  upon  which  an  a6tion 
of  debt  was  founded.  In  another  a6tion,  fome  years  after, 
for  detaining  charters,  this  matter  was  argued  again,  and 
a  difference  feems  to  have  been  taken  between  a  general 
declaration  for  charters,  and  one  that  fpecified  the  charters 
detained;  upon  which  the  plaintiff  had  leave  to  amend  j 
and,  after  fpccifyingthe  charters,  the  defendant  was  forced 
to  plead  to  the  country  z  :  this,  however,  was  of  a  bailment 
to  the  predeceffor  of  the  defendant,  who  was  dean  of  a 
church,  which  was  an  additional  rcafon  for  putting  it  to 
the  country. 

It  was  held,  that  law-wager  {hould  not  lie  in  debt  for 
recovery  of  rent,  becaufe  it  was  conneded  with  the  realty^. 
The  rent  in  this  cafe  confifled  not  in  money,  but  in  corn 
and  other  things ;  and  the  aftion  was  laid,  not  in  debt, 
but  as  for  a  detinei  of  thofe  articles;  upon  which  ground 
it  was  that  the  defendant  offered  his  law- wager  ;  and  upon 
the  above  reafon  it  was  refufed. 

In  an  attachment  upon  a  prohibition,  the  defendant  was 
not  fuffered  to  wage  his  law  ;  for  it  was  faid,  that  fuing  in 
the  fpiritual  court  was  atrefpafsand  contempt  of  the  king's 
writ  and  authority,  and  in  fuch  cale  no  wager  at  law  could 
be  allowed b.  Notwithftanding  this  determination,  it  was 
allowed  in  a  fubfequent  cafe,  though  in  another  they  re- 
turned back  to  the  firft  refolution,  and  fo  fettled  the  law  ^. 
Indeed  it  was  held  generally,  that  no  defendant  could  wage 
his  lawafrainfi:  the  king  ^,  for  which  reafon  it  was  never 
allowed  in   the  court  of   exchequer.     It   was   held,    that 
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where  a  teflator  might  wage  his  law,   his  executors  might    CHAP.  xvr. 

^^^o  ^-  EDW.  III. 

The   trial  by  proofs,   which  is  (o  often  mentioned  in 

Glanville  and  Bra6ton  ^,   continued  ftill  in  ufe,  though  its 

,.        •  1        .  r    -1      1      T     r  ,  Trial  by  proofs, 

application  was  extremely  circumicnbed.  it  feems  to  have  and  other  trials. 
been  reforted  to  only  in  fuch  cafes  where  thematter  could 
not,  by  conftruction  of  law,  be  fuppofed  to  be  within  the 
knowledge  of  the  pals  or  country.  The  moil  common 
inftances  we  meet  with  of  this  trial  were,  where  the  huf- 
band  was  alledged  to  be  alive  in  another  county.  Thus, 
in  an  affife  brought  by  a  woman,  qua  fuit  uxor  B.  the  te- 
nant faid,  that  B,  was  alive  in  another  county,  and  he  was 
ready  to  prove  it ;  that  is,  to  put  it  on  the  trial  by  proofs. 
To  this  It  was  anfwered  by  the  other  fide,  that  this  amount- 
ed to  the  ilTue  of  covert  baron,  which  was  triable  by  the 
affife  :  therefore  they  prayed  the  affife  might  pafs.  But  it 
was  the  opinion  of  the  court,  that  this  point  had  formerly 
been  always  tried  by  proof,  and  fo  it  mufl:  continue  ;  yet, 
they  faid,  had  the  affife  been  brought  without  the  plaintiff 
alledging  qucefuituxor^  B.  it  would  have  been  otherwife.  If  iy*^^  >-^c^'i 
the  deed  of  an  anceflor  was  pleaded,  and  it  was  contended  on 
the  orher  fide  that  fuch  anceflor  was  alive  in  another  coun- 
ty, or  beyond  fea  ;  it  was  the  opinion  of  fome,  that  this 
Ihould  be  tried  by  the  affife,  and  not  by  proofs  S.  In  an  af- 
fife againfl  baron  and  feme,  the  baron  did  not  appear,  byt 
the  wife  did,  and  pleaded  the  death  of  the  baron  in  a  fo- 
reign county  ;  upon  which  the  plaintiff  prayed  the  affife, 
■without  alledging  the  baron  to  be  alive  in  the  firft  county  : 
but  this  creating  a  difficulty,  the  jufticcs  adjourned  it  to 
Weflminfler,  wliere  it  was  adjudged  that  it  Ihculd  be  tried 
hy  proofs^.  Again,  in  an  appealin  the  king's  bench,  by  a 
woman,  for  the  death  of  her  hufband,  in  the  county  of 
B.  the  defendant  faid,  that  he  wab  alive  in  the  county  of  A''. 
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CHAP.  XVI.  and  they  had  a  day  given  them  to  bring  their  proofs  onbotft 
ED W  III  ^i<^^s;  one  to  prove  the  death,  the  other  the  life  of  the  par- 
ty*. This  trial  in  appeal  was  confidered  as  peremptory; 
itnd  therefore,  if  there  was  a  doubt  of  fucceeding,  they" 
would  withdraw  that  plea,  and  plead  the  general  ilTue,  not 
guilty  k. 

The  foregoing  trials  were  all  upon  one  point  :    the  fol- 
lowing was  of  another   fort.     I"n  an  affife  there  arofe  the 
ifTue,  whether  the  priory  of  Z).  was  donative  and  remova- 
ble,  .or  perpetual  ^    and  the  Reporter  fays,   it  ftiould  feem 
this  ought  to  be  tried  by  the  affife,  and  not  by  proofs  ;    be- 
c'aufe    it  lay  in    the  knowledi^e    of  the  pais,    whether  the 
j)riors  had  enjoyed  the   land  alt  their  lives,   and  a6ted  as 
lawful  owners  all  that  time  :    but  it  was  faid  by  Percy,  that: 
as  the  prior  was  a  prior  alien,  and  the  chief  priory  was  be- 
yondTea,  it  fliouldbe  tried  by  proofs^     Ifmay  be  obferved, 
that  the  formal  words  by  whidi  a  party  fignified,  that  he 
meant  to  make  out  what  he  afTerted  per  pais,   namely,  that 
he  was  ready  to  verify  it,  feemed  to  import  a  higher  confi- 
dence in  this  decifion  than  in  any  other  ;  and  again,  while 
the  evidence  of  proofs  could  no  more  than  prove  the  mat- 
ter on  one  fide  and  the  other,  the  determination  of  the  jury 
■was  called  veredi^um,   that  is,  as  it  lliould  feem,  a  verity 
not  to  be  controverted. 

There  were  other  methods  of  enquiry,  which  might  be 
called  tr'iah  per  proves,    and  were  the  remains  of  the  old' 
jurifprudence.     A  recovery  by  default  in  dower  on  a  petit 
cape  was  pleaded  in  anaffifc,  and  the  plaintiff  faid  the  land 
in  queftion  was  not  comprlfed  in  that  recovery.     This  was 
to  be  tried  by  the  fummonersand  viewers  in  the  firft  a6tion ; 
and  if  it  had  been  upon  2, grand  cape,  then  by  the  fummon- 
ers,   vie^Vers,  and  pernors i^.     In  other  cafes,   where  land 
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«f7as  to  be  identified,  there  was  a  mixed  trial,  confifting  chap.  xvi. 
partly  of  the  pais,  and  partly  of  proofs :  as  where,  in  an  £dw.  Ill, 
<affie,  there  arofe  an  ilTue,  whether  the  land  in  queftion 
was  extended,  and  put  in  execution  under  a  flatute  mer- 
chant j  there  procefs  was  awarded  againft  the  extenders  tp 
be  joined  with  the  affife  to  try  the  iiTue".  Where  a  recovery 
was  pleaded  in  a  former  affife  before  the  fame  juftices,  and 
the  plaintiff  faid  they  were  not  the  fame  tenements,  he  put 
himfelf  to  prove  \i  per  primos  juratores  et  per  alios ^  and  It 
was  tried  in  that  manner  »,  This  trial  by  the  former  ju- 
rors, and  by  others,  was  very  common  where  a  former  re- 
covery was  in  gueftion  P.  The  pradice  of  joining  the 
witnefTes  in  a  deed  to  the  pannel  of  jurors,  was  very  zr^- 
cient,  and  continued  flill  in  ufe,  as  will  be  feen.prefently, 
Anotheji  mode  of  trial  was  by  the  certificate  of  the 
bifhop,  who  had  cognizance  in  certain  queftions  of  a  fup- 
pofed  fpiritual  nature.  Much  debate  had  been  occafioned 
hy  the  contefts  about  fpiritual  jurifdi6lion  between  the  lay 
and  ecclefiaftical  courts.  When  the  grand  bounds  of  thefe 
Iwo  tribunals  were  fettled  by  parliament,  and  by  long 
■ufage,  there  apparently  ftill  remained difputes  about  terms,  • 

which  led  into  many  fubtle  explanations  and  artificial  dif- 
^in6i:ions.  Though  it  was  beyond  all  queftion,  that,  m 
cafes  of  general  baftardy,  matrimony,  profeffion,  divorce, 
and  the  like,  the  court  chriftian  was  to  determine ;  yet  it 
was  held,  that  even  thofe  points  might  be  brought  into  de- 
ijate  in  fuch  a  way,  as  to  diaw  the  cognizance  of  them 
•from  the  fpiritual  to  the  lay  tribunal.  It  depended  there- 
fore upon  the  pleading,  and  the  form  of  the  ilTueq,  whe- 
ther they  were  to  be  tried  by  certificate,  or  per  pais.  So 
minutely  were  thefe  pretended  diftin<3:ions  refined  upon, 
•that  they  did  not  always  efcape  tlie  charge  of  contradi6tion. 
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CHAP.  XVI.  In  3n  affife  bj  baron  and  feme,  it  was  alledged  by  the 
JDW.  III.  ^^"^"^  that  there  had  been  a  divorce  between  the  plain- 
tiffs, and  one  of  them  had  fince  been  married  to  the  te- 
nant, therefore  fhe  was  the  wife  of  the  tenant,  and  not  of  . 
the  plaintiff.  After  much  debare  and  argument,  it  was 
held,  this  fhould  be  tried  by  the  pais,  and  not  by  certificate 
of  the  ordinary  ;  and  this  was  on  account  of  the  conclufion 
of  the  pica,  et  ejfent  nient  Jon  feme '^  :  for  if  he  had  refted 
upon  the  divorce  only,  that  being  wholly  a  fpiritual  matter, 
muft  have  gone  to  that  tribunal  ;  but  the  conclufion  being 
a  matter  in  pais,  brought  the  whole  before  the  country  ^ 
This  dift:in6tion  may  help  to  reconcile  many  of  the  cafest 
Thus,  where  the  ilTue  in  quare  itnpedit  was  void^  or  not 
void,  it  was  to  be  tried  by  the  country  ;  but  otherwife  if  it 
had  h^cr\  full,  or  not  full  y  for  plenarty  was  to  be  tried  b^ 
the  court  chriilian  ^,  which  alone  could  judge  of  it.  Where 
the  ilFue  was,  whether  the  maker  of  a  deed  was  profelTed 
the  day  he  made  it,  it  was  tried  by  the  country  ;  becaufe, 
though  the  profefllon  was  properly  to  be  tried  by  the  certi- 
^cate  of  the  ordinary,  yet  here  the  profeflion  was  admitted, 
and  the  doul)t  was  only  upon  the  time  when  the  deed  was 
made  ".  On  the  other  hand,  where  imprifonment  was  al- 
ledged in  the  ordinary's  prifon,  at  the  time  of  the  outlawry, 
it  was  tried  by  certificate  x.  Jt  leems,  that  it  had  become 
the  praciice  to  try  by  the  country  even  the  direfl:  queftions 
of  profefTion,  general  baflardy,  and  the  like,  if  alledged  in 
a  perfon  who  was  dead,  or  a  ftranger  to  the  adion.  This 
had  been  done  in  fome  poffeffory  adions,  particularly  in 
aflifcs,  where  difpatch  might  bethought  fome  apology  for 
the  innovation  ;  but  this  was  not  univerfally  approved,  and 
they  feem  to  liave  recurred  fometimes  to  one  tribunal,  and 
fometimes  to  another,  according  td'the  opinion  of  different 
judges  y. 
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Upon  the  whole,  the  law  feemed  to  {land  thus  :  That 
the  Iflues  of  feme  or  not  feme  covert,  of  fole  par/on  or  not 
parfon^  born  before  efpoufals  or  after,  and  the  like  points, 
which  were  mere  temporal  fa6bs,  were  to  be  tried  by  the 
fai$  ;  but  the  direft  points  of  general  baftardy,  ne  unque 
accouple  in  loyal  matrimony^  profeffion,  bigamy,  divorce, 
ability  in  a  parfon,  and  the  like  matters  of  fpiritual  cogni- 
zance, were  to  be  tried  by  the  biftiop's  certificate.  Yet, 
owing  to  the  forms  of  fome  a6lions,  as  well  as  to  the  way 
of  pleading  above  dated,  thefe  dire6l  ifTues  on  fpiritual 
matters  were  moftly  avoided.  Thus,  where  a  woman  de- 
manded land  of  her  own  pofTeflion,  or  of  a  pofTeflion  with 
her  hufband,  as  in  an  affife,  in  a  cui  in  vita,  and  other  pof- 
fefTory  writs,  the  ifTue  of  fie  unque  accouple,  ^c.  could  not 
arife  :  but  it  was  otherwife  in  dower,  and  an  appeal  de 
morte  viri,  for  there  fhe  claimed  through  her  hufband  -. 
The  nature  of  poiTefTory  anions  was  fuch,  that  the  above 
ifTues  feldom  arofe  between  the  parties,  but  connected  with 
fuch  circumftances  as  made  them  very  proper  obje£ls  to 
be  enquired  of  by  the  country  ;  which  confideration  was 
affifced  by  a  general  propenfity  rather  to  commit  the  trial 
to  a  jury,  than  to  the  ecclefiaftical  judge. 

In  proportion  as  any  of  the  foregoing  trials  gave  way, 
the  trial  by  the  country  fucceeded  in  its  place  :  this  mode  "al Z'''/'-?'^' 
of  trial  became  every  day  more  common.  As  it  grew 
more  frequent,  its  nature  and  properties  were  more  dif- 
cufled  and  better  underftood,  and  the  rules  by  which  it 
was  to  be  governed  became  fettled  upon  principle.  The 
.  learning  upon  this  mode  of  trial  confided  in  the  qualifica- 
tions of  the  jurors,  the  manner  of  giving  their  vcrdi64:, 
and  the  fubje6l  matter  that  was  within  their  cogriifance. 

The  idea  of  jurors  being  of  the   vicinage  where  the 
fa<5l  to  be  tried  had  happened,   was  in  fome  meafure  given 
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up  ;  for  they  were  now  to  enquire  for  the  body  of  the 
county,  and  it  was  fufficient  if  there  were  two  of  the 
hundred  to  inform  the  reft  r  however,  it  was  a  good  caufe 
of  challenge  if  there  were  no  hundredors  ^  If  the  venue 
was  awarded  out  of  two  counties  (as  it  was  in  fome  cafes) 
each  fheriff  was  to  return  twenty-four  jurors,  and  there 
ought  regularly  to  be  fix  of  each  upon  the  mqueft  ; 
tho',  lliould  it  appear  upon  examination  of  the  jurors  that 
there  were  not  fix  in  town,  the  inqueft  might  be  fupplied 
from  others  b.  In  all  cafes  where  there  were  not  fufficient 
of  the  jury  returned,  after  defaults  or  challenges,  the 
plaintiff  miglit  pray  a  tales,  as  it  v/as  called,  to  the  amount 
often,  but  not  further  ^  ;  for  tho'  decern  tales  was  com- 
mon, fays  the  book,  we  never  heard  o^  undecim  tales  : 
hotwithftanding,  in  an  attaint  eighteen  tales  v/ert  allowed 
to  make  up  the  jury  of  twenty-four  ^.  Where  an  aflault 
happened  in  Weftminfler-hall,  and  it  was  profecuted  by 
^)ill  in  the  king's  bench,  a  jury  was  awarded  of  thofe  per- 
fons  who  kept  (hops  in  the  hall  ^,  In  order  that  the  jury 
might  be  above  all  exception,  the  caufes  of  challenge  were 
very  numerous  :  thefe  were  either  to  the  array,  or  to  the 
^olls.  If  a  juror  was  nominated  by  either  party,  if  the 
iheriffwas  des  rohes,  as  they  called  it,  to  either  party, 
thefe  were  challenges  to  the  array  ;  the  fheriff  not 
being  fuppofed  fufficiently  impartial  to  return  an  indif- 
ferent jury  ^.  If  a  juror  was  a  relation,  even  in  the  re- 
mote degrees,  as  in  the  eleventh  degree,  or  if  he  held  lands 
in  leafe  of  either  party,  it  was  a  good  challenge  to  the 
pollz.  When  fuchdiftant  apprehenfions  of  favour  in  ju- 
rors  were  regarded  as  legal  oHje6lions,  it  is  eafy  to  imagine 
how  much  argument  might  be  raifed  on  the  fubje6l  of 
challenges*. 
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A  CHALLENGE  of  the  array  ufed  to  be  tried  by  the  co- 
roners ;  and  if  it  was  found  againft  the  flierifF,  the  venire 
would  be  direded  to  the  coroners.  A  challenge  of  the 
polls  would  be  tried  by  two  of  the  jurors  already  fworn,  if 
fo  many  were  fworn,  otherwife  by  fome  perfons  de  circum- 
Jiantibus  ^. 

We  have  feen  the  method  which  had  got  into  pra6tice 
in  the  time  '  of  Edward  I.  of  compelling  a  jury  to  agree  in 
their  verdi6t.  This  authority  over  jurors  feems  to  have 
hctn  exercifed  by  judges  with  very  little  fcruple.  Some 
jnftances  of  the  treatment  experienced  by  jurors  in  this 
reign  will  {hew  the  notions  entertained  by  our  anceflors 
concerning  this  proceeding.  In  the  eighth  year  of  the 
king,  in  a  writ  of  mortauncertor,  a  juror  who  had  delayed 
his  companions  a  day  and  a  night  becaufe  he  would  not 
agree  with  them,  and  this  (as  the  book  fays)  without  any 
good  reafon,  was  committed  to  the  Fleet,  and  was  after- 
wards let  to  mainprize,  till  the  court  were  advifed  what 
ilep  to  take  with  him.  In  the  third  year,  where,  in  an 
adion  of  trefpafs,  one  of  the  jury  would  not  agree,  the 
judge  took  the  verdid  of  the  eleven,  and  committed  the 
twelfth  to  prifon '^.  The  fame  was  done  In  the  twenty- 
third  year  '.  But  the  taking  a  vcrdicJ:  ex  d'lElo  majoris par- 
tis juratorum,  tho'  conformable  with  the  old  pradice  n™, 
began  to  go  out  of  ufe  towards  the  latter  end  of  this  reign  ; 
for  In  the  fortieth  year,  when  eleven  gave  their  verdi(5i: 
without  affent  of  the  tw^fth,  they  were  fined  by  the 
juftlces  ". 

In  the  next  year  this  point  was  debated,  and  finally  fet- 
tled. In  an  allife,  all  the  jurors  were  agreed  except  one, 
who  could  not  be  brought  to  concur  with  them  ;  they  were 
therefore  remanded,  and  remained  all  that  day  and  the 
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next  without  eating  or  drinking  ;  and  then,  being  alked 
by  the  juftices  if  they  were  agreed,  the  diflentient  anfwer- 
ed  No,  and  that  he  would  firft  die  in  prifon  ;  upon  which 
the  juilices  took  the  verdi6t  of  the  eleven,  and  committed 
the  fingie  juror  to  prifon.  But  when  judgment  was  prayed 
in  the  common  bench  upon  this  verdi6i:,  the  juftices  were 
unanimoufly  of  opinion,  that  a  verd'iB  from  eleven  jurors 
luas  no  verdi^  at  all  :  and  when  it  was  urged  that  former 
judges  had  taken  verdi6ts  of  eleven,  both  in  an  aflife  and 
trcfpafs,  and  particularly  mentioned  one  taken  in  the 
twentieth  year  of  the  king;  Thorpe,  one  of  the  juftices,  faid, 
that  it  was  not  an  example  for  them  to  follow,  for  that 
judge  had  been  greatly  cenfured  for  it  °  ;  and  it  was  faid, 
by  the  bench,  that  the  juftices  ought  to  have  carricdthe 
jurors  about  with  them  in  carts  till  they  were  agreed. 
Thus  it  was  fettled  at  the  clofe  of  this  reign,  that  the  ju- 
rors muft  be  unanimous  in  the  verdi6i:,  and  the  juftices 
were  to  put  them  under  reftraint,  if  necefTary,  to  produce 
fuch  unanimity.  If  the  jurors,  when  committed  to  the 
care  of  the  fticriff,  ate  or  drank  or  went  at  large,  the  ver- 
dict was  void,  and  the  party  might  have  a  new  ventre?. 
It  happened,  when  a  jury  were  put  together  to  confider  of 
their  verdict,  one  of  them  fecretly  withdrew  himfelf  :  for 
this  contempt  he  was  fined  and  imprifoned,  and  another 
fworn  in  his  place  <I.  This  compulfory  power  over 
jurors  extended  even  to  the  pannel  ;  for  where  a  falfe  re- 
turn of  jurors  was  made  by  the  bailiff  of  a  franchife,  the 
juftices  reformed  the  pannel  i". 

To  relieve  themfeives  from  the  difficulty  of  deciding, 
the  jurors  might  find  their  verdict  at  large  %  as  it  was  call- 
ed ;  that  is,  they  might  ftate  the  fpecial  circumftancesand 
leave  it  to  the  difcretion  of  the  court  to  make  the  conclu- 


«»  41.  AfT.  rr. 
P  4  Ed.  III.  24. 
^  Brc.  Jur.  46. 


'  Vid.  ant.  23. 
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^on  thereon  :  and  they  might  do  this,  as  well  on  a  fpeclal    CHAP.  xvi. 

as  a  general  ifTue  ^     In  fuch  verdi6ls,  it  was  not  uncom-       ^,^Z'^ 
o  '  i-DW,  111. 

mon  for  the  jury  to  End  fines,  and  other  matters  of  record  ; 
for  though  they  could  not  be  compelled  to  find  matters  of 
record,   they  might,  if  they  fo  pleaied  ". 

There  was  great  doubt,  how  far  the  jurors  might  take 
cognifance  of  matters  that  happened  out  of  the  county  ; 
nor  does  there  feem  to  have  been  any  principle  yet  agreed 
upon,  which  enables  us  to  pronounce  with  confidence  as 
to  the  general  law  upon  this  point.  Perhaps,  the  difiincb 
jurifdi6t:ion  between  counties  depended  much  on  the  fame 
fort  of  reafoningas  that  between  the  fpiritual  and  temporal 
courts;  fo  that  though  the  jury  of  one  county  could  not 
find  a  faci:  which  was  necejfarily  of  a  /cr^/ nature,  and  had 
-happened  in  another  county,  yet  they  might  judge  of  mat- 
ters that  were  only  accidentally  fo,  or  dependent  upon  fuch 
local  facSt.  Thus  it  was  held,  that  the  jurors  in  affife 
could  not  find  a  dying  fei fed  \n  another  county,  but  they 
might  find  the  dying  {\vci^\y  ^.  It  may  be  obferved,  that 
the  general  propenfity  of  courts  was,  to  confine  jurors  to 
the  cognizance  only  of  fuch  things  as  happened  within 
their  own  county. 

If  there  was  any  doubt  concerning  the  competency  of 
the  jurors  of  one  county  to  take  notice  of  facls  happening 
in  another,  there  was  not  lefs  difficulty  in  deciding  from 
what  county  the  jurors   fhould  be  chofen  to  try  an  ifTue 

when  joined.     It  was  ufual  in  pleading,  for  the  parties  to 

•"  .  ,  Of  the  venue, 

allcdge  the  locality  of  fads  conformably  with  the  reai  truth  ; 

fo  that  in  the   courfe  of   pleading,   two  or  more  different 

counties  might  be  mentioned  as  the  places    where  feveral 

fcenes  of  the  tranfaciion  in  queftion  had  paffed.     When  a 

fad  was  faid  by  one  party  to  have  happened  in  the  county 

of  A,  and  by  the  other  in  the   county  of  B.  and   the  writ 


♦  22   A^.  60.   33    AfT.  9,    i3  AIT,        "  Bro.  Tur.  39.    26  AlT.  50, 
3.  30  Ed.  Ill,  23.  fc  paHim.  *  J  AlT.  16. 
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CHAP.  XVI.  perhaps  had  been  brought  in  the  county  of  C.  it  required 
EDW.KI.  ^^^^^  technical  dlfl:in6tions  to  afcertain  whence  the  jurors 
Ihould  be  brought  to  try  the  fadl  in  difpute.  One  fort  of 
.  reafoning  prevailed  at  one  time,  a  different  one  at  another  ; 
and  there  feems  to  have  been  very  few  cafes  where  any 
fixed  rule  was  laid  down,  to  govern  the  court  in  award- 
ing the  venire  facias  to  one  county  or  another. 

It  was  repeatedly  debated,  whence  the  vicinage  ftiould 
come  to  try  the  ifTue  of  villcnage.  It  feemed  natural  to  try 
this  by  the  vicinage  where  the  villenagc  was  alledged  to 
be,  and  fo  it  was  in  the  old  law  y.  We  find  in  the  39th 
of  the  king,  that  praaice  ftill  continued  ;  for  being  at  ifTue, 
•whether  the  demandant  was  a  villain  regardant  to  the 
manor  of  T.  in  the  county  of  N,  or  a  baflard  ;  and  the 
manor  was  in  one  county,  and  the  birth  alledged  in  ano- 
ther ;  the  venue  was  awarded  in  the  county  where  the 
manor  was^.  But  in  the  next  year,  when  an  ifTue  arofe 
like  the  former,  the  venue  was  not  awarded  where.the  ma- 
nor lay,  but  where  the  writ  was  brought  *.  Again,  in  the 
43d  year,  an  ifTue  of  villenage  arifing,  the  venue  was 
awarded  where  the  manor  lay,  and  not  where  the  birth  was 
alledged  b.  Yet  the  next  year,  they  .Teemed  to  have  return- 
ed back  to  the  pradice  of  the  year  41  ;  and  that  feemed  tp 
be  relied  upon  as  the  better  opinion  <^.  But  in  the  47t^ 
year,  the  court  were  flill  in  doubt ;  and  in  order  to  fettjc  the 
pradice,  they  fufpended  the  ifTue  of  the  venire  till  they  had 
confulted  parliament,  whether  the  venue  fhould  be  of  the 
county  \vhere  the  villenage  was  alledged,  or  where  the  writ 
was  brought  d.  What  was  the  refult  of  this  application 
of  the  judges,  we  do  not  know ;  but  in  the  50th  year 
there  was  a  petition  to  parliament,  praying,  that  where- 
ever  a  queftion  arofe  concerning  a  man's  birth,  in  pleas  of 

y  Vid.  ant.  vol.  I.  14.3.  b  43  Ed.  III.  4. 

'  39  Ed.  III.  36.  «  44  Ed.  Ill,  6. 

*  40  Ed.  HI.  36.  «»  47  Ed.  UI.  aC.  27. 

free- 
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freehold  or  Inheritance,  the  inquefl:  might  be  of  the  count)'    CHAP,  xvi^ 
where  the  birth  was    laid,  and  nol  where  the  writ    was      ^j-j^^  j|| 
brought;   this  petition,  however,   was  rejeded^. 

The  two  guides  for  fettling  the  venue  feemed  to  be  the 
land,  and  the  fa£i  alledged  ;  and  when  the  balance  was 
thought  to  {land  equally  between  them,  there  was  fome- 
times  a  venue  from  both.  Where  it  was  indifferent,  the 
jury  naturally  came  from  the  county  where  the  writ  had 
fuppofed  the  tranfa6i:ion.  All  this  will  be  better  under- 
flood  by  fome  examples.  In  the  firfl:  place,  of  land.  It 
was  fettled,  that  in  debt  for  rent  on  a  leafe  for  years,  if 
any  fa6l,  as  payment,  an  agreement,  or  the  like,  was 
alledged  in  another  county,  it  fhould,  notwithftanding,  be 
tried  where  the  land  lay  ^  although  there  was  an  ifTue 
upon  the  very  deed  granting  the  leafe  S.  In  a  writ  of  per 
qua  fervitia^  non-tenure  was  pleaded  ;  and  though  the 
manor  was  in  N,  and  the  writ  brought  there,  yet,  the  land 
being  in  S,  the  venue  came  from  thence  h. 

Secondly,  as  to  \.\\t  fa£l.  In  a  writ  of  annuity,  where 
the  feifin  was  alledged  in  a  different  county  from  that 
where  the  land  lay,  and  that  where  the  writ  was  brought, 
the  venue  came  from  the  county  where  the  feifin  was  al- 
ledged '.  In  debt  by  an  adminiftrator,  the  defendant  plead- 
ed, that  the  deceafed  made  executors,  and  died  in  a  foreign 
county  ;  the  plaintiff  replied,  that  he  died  inteftate:  here 
the  venue  was  in  the  toreign  county  *^.  A  releafe  was 
pleaded  \  the  venue  was,  where  the  deed  bore  date,  and 
not  where  the  land  lay  ^  In  a  plea  of  covenants  perform- 
ed in  a  foreign  county,  the  venue  was  from  thence  ;  and 
this  was  laid  down  as  a  general  rule"^ ;  but  not  fo  where 
conditions  were  pleaded,  and  alledged  at  another  place  ". 

*  Cott.  Abrid.  50  Ed.  III.  15a.  ^  44  Ed.  III.  16. 

*  44  Ed.  III.  42.  45  Ed.  III.  3.  *  44  Ed.  III.  34. 
t  45  Ed.  III.  8,  ""44  Ed.  HI.  42. 
'^  21  Ed.  III.  18,  *  45  Ed.  IIJ.  i^. 
»  49  Ed.  III.  5,  48  Ed.  III.  26. 
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CHAP.  XVI.    If  irnprifonmcnt  was  pleaded,  the  jury  was  to  come  from 
EDW  III       ^^^  place  where  the  imprifonment  was  alledged  °.     In  an 
a6tion  of  debt,  there  was  a  plea  of  a  bailment  in  pledge  at 
£.  and  the  venue  was  awarded  from  L,    In  dower,  where 
the  tenant  pleaded  elopement  of  the  demandant  from  her 
hufband  at  D.  in  the  county  of  S.  and  refiding  with  the 
adulterer  in  London^  the  venue  came  from  London  P.     In 
accompt,  the  defendant  pleaded  infancy  at  the  time  of  the 
receipt,  and  faid,  that  he  was  born  at  B.  in  another  county  ; 
but  the  jury  came  from  the  county  where  the  receipt  was 
alledged  1.     Again,    in    quare   impedit^     upon    difability 
pleaded,   the  plaintiff  fard  he  was  examined  at  D    in  the 
county  of  C.  and  the  writ  was  brought  in  D.  but  the  jury 
came   from   C  ^.     When  the  venue  v/as  governed  by  the 
fa61:,  it  always  followed  the  plea  of  the  defendant,  and  not 
the   replication  j   as  where    the  defendant  faid,    that   the 
plaintiff  and  others  took  away  his  wife  in  the  county  of  K. 
and  there  detain  her  ;  the  plaintiff  replied,  that  fhe  was  at 
large  in  C  here  the  venue  came  from  K^-     So  when  the 
tenant    pleaded  a  warranty  in  the  county  of  S.  and  the 
plaintiff  replied,    that  the  warrantor  was  ftill  alive  in  D. 
the  venue  was  from  S.  ^  j  thefe  being  cafes  where  the  fa<St 
alledged  by  the  defendant  would  in  fubfequcnt  times  have 
been  traverfed,   and  fo  brought  dire6lly  in  ilfue. 

A  REPLEVIN  was  brought  in  Middlefex,  the  defendant 
avowed  for  homage  ;  the  plaintifi'  pleaded  tender  of  ho- 
mage in  the  county  of  Suflex,  and  the  venue  was  awarded 
in  that  county  ".  Where  there  was  eloignmcnt  in  one 
county,  and  receipt  in  another,  and  iffue  was  joined  on  the 
receipt,  the  venue  was  in  the  county  where  the  receipt 
was  alledged  ^'.     In  an  affile  of  rent,  upon  the  ifTue  of  ne 

•  45  Ed.  III.  15.  'II  Afl".  7. 

V  46  Ed.  lil.  2,c.    47  rd.  lU.  *   II  Atr<  18. 

ac.  "  21  Ed.  HI.  II. 

"1  21  Ed.  III.  7,8.  '^ziEd,  III.  48, 

»   39  Ed.  Ill,  2, 
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charga  pas,  the   venue  came  from  the  county  where  the     CHAP.XVi. 
deed    was   made  ;  which  was  faid   to   be  a  conftant  rule     ^^^    ^^^ 
where  mn  eft  fa  Slum  was  pleaded  y.     Yet,  in  a  quare  im- 
pedit^   it    was  doubted  whether  the  deed  of  grant   of  the 
advowfon  fhould  be  tried  where  it  was  made,  or  where  the 
church  was  ^, 

The    following    were  inftances  where  a  venue  of  two 
counties  was  agitated  or  awarded.     In  an  affife,  they  were 
at  iffue  on  a  fpecial  baftardy,  and  the  efpoufals  and  birth 
were  alledged  in  a  foreign  county.     There  feemed  an  in- 
clination to  try  it  by  a  venue  of  both  counties  ^  j  but  in  the 
next  year  a  baftardy  alledged  in  a  foreign  county  was  tried 
by  the  affife  b.     Yet  in  the  fame  year,  where  a  baftardy  was 
alledged  in  an  affife,  it  was  tried  by  a  venue  of  both  coun- 
ties,   though    not  without  long   argument  c.     And    thus 
flood  the  law  as  to  baftardy  at  the  clofe  of  this  reign.     In 
trcfpafs  in  the  county  of  E.  the  defendant  juftified  for  com- 
mon appendant  to  land  in  the  county  of  W.  and  the  venue 
was  awarded  of  both  counties^.     Where  trefpafs  was  laid 
in  B.  againft  two,  and  one  defendant  pleaded  not  guilty, 
and  the  other   a  rcleafe   at  y/.  there  was  a  venue  of  both 
counties  ^.     Again,  where  a  releafe  was  pleaded,  and  the 
party  replied  that  he  was  within  age  when  he  executed  it, 
the  venue  was  awarded  both  of  the  county  where  the  deed 
was  made,   and  where  he  was  born  f.     As  a  venue  mieht 
be  had  out  of  two  counties,  fo  might  it  out  of  two  diftri<5ls, 
or   fmaller  jurifdi6tions      In  an  affife  of  common  in  one 
franchife,  appendant  to  land  in  another  franchife,  the  ju- 
rors  were   to  come  from  both  the  franchifes;   and  it  was 
faid,  the  affife  could  not  be  taken  by  the  men  of  one  fran- 
chife alone,  any  more  than  in  an  aflife  in  confinio  comitatus, 

r  26  ACT.  3.  «  46  Ed.  III.  6. 

'  43  Ed.  III.  I.  ^  49  Ed.  III.  19. 

»  45  ACT.  12.  •   50  Ed.  Ill,  1. 

■»  46  Air.  3,  f  38  Ed.  HI.  J  7: 
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CHAP.  XVI.     which  could  not  be  taken  by  the  men  of  one  county  only  S^ 
'^r^ry'j^p''^    Again,  in  an  appeal  of  mayhem  in  the  ward  of  Cheap,  the 
defendant  pleaded y3«  affault  demefne,   and  in  his  own  de- 
fence,  in  the  ward  of  Cornhill ,  and  the  jury  came  from 
both  wards  ^. 

If  no  venue  was  laid  in  the  plea  (which  fometimcs,  tho* 
not  often,  did  happen),  the   fa6t  was  taken  to  be  in  the 
county  alledged  by  the  plaintiff '.    The  option  of  the  plain- 
tiff to  chufe  the  county  in  which  he  would  bring  his  action 
feemed  of  little  value  ;  for  if  he  laid  it  in  a  foreign  county, 
he  might  be  brought  back,   by  the  pleading  of  the  defen- 
dant,  to  try  it  in  the  true  one  :  or  if  he  brought  it  in  the 
true  county,   fome  juftification  or  difcharge  might  be  fet 
up,    which  would  carry  the  trial  to  another  ;    the  confe- 
quence  of  which  was,  that  there  was  little  debate  about  the 
venue  which  the  plaintiff  chofe  for  his  declaration.  There 
are,   however,   fome  determinations  upon  that  point.     It 
was  held,  that  an  adion  of  accompt  againfl:  the  bailiff  of  a 
manor  fliould  be  brought  in  the  county  where  the  manor 
was.     Detinue  might  be  brought  either  where  the  detinue 
or    where  the  bailment  was  alledged.     Warrantia  charta 
might  be  brought  in  another  county  than  where  the  land 
lay^.     An  action   on    the  flatute  of  labourers  might    be 
brought  either  where  the  retainer  was,   or  where  the  de- 
parture of  the  fervants  was  alledged  '.     An  attachment  on 
a   prohibition  was  to  be  brought  where  the  fummons  to 
appear  had  been  ferved  "'.     Where  a  perfon  was  taken  in 
one  county,    and  carried  into  another,   it  was  faid,  there 
might  be  feparate  a6lions  of  falfe  imprifonment  :  the  fame 
where  a  diftrefs  was  taken  in  one  county,  and  carried  into 
another  n.     A    quare  impedit  was  to  be  brought  where  the 
preferment  lay  that  was  in  queftion  ;    but  we  find  the  king 
brought    a  writ   in  a  foreign  county,   and    it   was  held 

8  30  Aff  4.T.  I  41  Ed,  III.  I. 

^  41  Afl"  2r.  '"42  Ed.  III.  14. 

'  21  Ed.  III.  10.  *  38  Ed,  III.  34. 

*  40  £d.  III.  4. 
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well  0.     Forfeiture  of  marriage  was  to  be  brought  where     CHAP.  XVI. 
the  tender  was  P  ;  a  writ  of  ward  in  the  county  where  the      ^^^^  jjj^ 
land  layq. 

Whenever  the  witnefTes  to  a  deed  were  joined  with 
the  jurors,  they  fo  far  differed  from  the  pannel,  that  they 
could  not  be  challenged,  nor  was  their  concurrence  necef- 
fary  to  complete  the  verdict  i".  It  was  a  rule,  that  the 
jurors  fliould  be  exempt  from  attaint,  if  the  witnefTes 
agreed  with  them  ;  but  if  they  difTented,  the  jurors  were 
liable,  as  in  other  cafes.  Procefs  might  be  had  againfl 
witnefTes,  even  where  a  deed  was  not  denied  diredly,  but 
the  ilTue  was  upon  the  efTe6i:  and  confequence  of  it ;  as,  il  ne 
char ga  pas  per  lefa'it,  ne  releafa  pas,  and  the  like  ^ 

Very    little  has   been  faid  on  the    procefs  of  capias ^ 
and  writs  of  execution  :  the  latter  are  palTed  over  in  filence 
by  Bradon,  and  it  was  of  late  that  the  former  had  become 
of  much  ufe.     We  have  feen  that  the  writ  of  capias y    be- 
ing a  procefs  of  contempt  S   did  not  ifTue  without  fpecial 
award  of  the  court ;  and  in  granting  it,   whether  in  cafes   of  procefs, 
where  it  (ay  at  common  law,    or  where   it  had  been  or- 
dained by  the  late  ftatutes,  the  court  exercifed  a  difcretion 
according  to  the  circumflances  of  the  cafe.     In  an  adion 
for  a  bag  of  charters,    it  was  faid,   that  this  was  a  matter 
of  too  little  importance  to  award  a  capias,    and  therefore 
it  was  denied  *.     The  bag,  and  not  the  charters,    being 
the  only  pretence  for  the  writ,  they  thought  themfelves 
juflified  if  they  were  governed  by  the  value  of  that,  with- 
out  any  regard  to  the   importance  of   the  charters  j    for 
thefe,  being  confidered  as  chattels  real,  were  not,  they  faid, 
fuch  chattels  whofe  detinue  could  entitle  the  plaintiff  to  a 
capias,  under  the  flatute  of  this  king.     Again,    in  an  ac- 
tion of  trefpafs  againfl  an  innkeeper  for  goods,  which  a 

•21  Ed.  III.  5.     4Ed.  III.  9.  'z^lAfr.    II.       43  Ed.  III.  2i 

r  Fitz.  ViCne,  4.  41  Afl".  23. 
^  31  Ed.  III.  42.  »  Vid.  ant.  vol.  II,  343. 
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CHAP.  XVI.  gueft  loft  while  in  his  inn,  the  court  would  not  award 
^^''^Z^C'T^  ^  ^^pios  upon  the  judgment,  though  the  writ  was  contra 
pacem'y  faying,  that  it  was  found  by  the  jury  to  be  only 
negligence  ;  and  a  man  was  not  to  be  fent  to  prifon  for 
negligence  only,  where  he  had  committed  no  tort^.  It 
feemed  to  be  held,  that  where  the  defendant  appeared  upon 
the  diftringas  in  the  mefne  procefs,  he  was  not  liable  to  a 
eap'ias  ad  fatiifaclendum  upon  the  judgment,  but  only  to  a 
dtftr'uigas ad fathfactendum  ^  \  and  a  capias  in  no  cafe  was 
allowed  againft  an  archbilhop,  bi/hop,  abbot,  or  prior,  nor 
againft  an  earl,  baron,  or  knight,  becaufe  it  was  prefumed 
that  fuch  perfons  muft  have  fufficient  whereby  they  might 
be  diftrained  y. 

The  common  writs  of  execution  were  elegit,  fieri  fa- 
dasy  and  capias  ;  befides  that  above-mentioned  of  dijlriii- 
gas  ad  fatis faciendum,  where  the  defendant  was  to  be  com- 
pelled to  make  fpecific  redrefs,  as  in  detinue.  It  was  fet- 
tled, that  a  capias  might  be  ifTued  after  a  fieri  facias,  and 
a  nihil  returned  z.  But  after  taking  the  body,  no  fieri 
facias  nor  ^/^^/V  could  be  had,  thepcrfon  of  the  defendant 
being  confidered  as  a  full  execution  *  ;  nor  could  the  body- 
be  taken  after  an  elegit^.  An  elegit  might  be  fued  into  as 
many  counties  as  the  plaintiff  pleafed  ^.  As  the  land  was 
bound  from  the  time  of  the  judgment  only,  an  application 
had  been  made  to  parliament,  that  it  might  be  bound  from 
the  date  of  the  original  writ ;  but  no  alteration  was  made  ^. 
Upon  an  elegit,  all  chattels  were  to  be  levied,  under  \ 
which  were  included  (as  we  have  feen)  a  leafe  for  years, 
lands  in  ward,  or  in  execution  under  a  ftatute^.  A  gift 
of  goods  after  judgment  was  void,    and  the  officer  might 


«42  Ed.  III.  11. 

»  49  Ed.  III.  2.    VId.  ant.  vol.  II. 
iS",  in  the  note, 
TO.  N.  B    6i. 
•4SEd.  III.  19. 
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levy  them  under  an  elegit,  ov  fieri  facias  y  notwithftandlng  CHAP.  Xvi. 
any  fale  or  gift,  they  being  bound  by  the  judgment  f.  A  ^p^v  III 
perfon  taken  upon  a  capias  ad  fatisfaciendum,  was  not  to 
be  fuffcred  to  go  at  large,  though  he  had  found  mainper- 
nors:  the  fame,  if  he  was  charged  on  a  f^/*/^/ pr^?^?;;^  &i 
And  if  he  efcaped,  another  capias  might  be  had,  as  well  as 
an  action  againfl:  the  gaoler  ^,  The  eftablifiied  practice 
was,  upon  the  return  of  the  firfl:  capias  ad  fatisfaciendum^ 
to  ifTue  an  exigent y  and  fo  to  proceed  to  outlawry. 

Several  ftatutes  were  made  in  the  reign  of  Edward  L 
lo  enforce  the  execution  of  procefs,  and  to  punifii  the  ne- 
glects of  fheriffs  or  bailiffs  in  ferving  it '.  In  the  time  of 
Henry  III.  it  had  been  ufual  to  amerce  (heriffs  for  omiflions 
and  defaults  of  that  fort  j  but  the  method  of  levying  fuch 
amercements  does  not  appear.  A  practice  had  now  ob- 
tained, to  deal  with  thefe  officers  in  a  more  fummary  way  ; 
for  the  courts  ufed  to  iffue  procefs  to  the  coroners  to  at- 
tach the  (heriff,  and  according  to  the  nature  of  the  cafe 
he  ufed  afterwards  to  be  amerced'^.  Where  an  under- 
fheriff,  having  the  charge  of  jurors,  had  fuffcred  them 
to  eat  and  drink,  and  to  go  at  large,  a  capias  ad  refpon- 
dendum  was  awarded  againfl:  him,  out  of  the  king's 
bench  '. 

Though  we  have  met  with  feveral  ftatutcs  "^  to  qualify 
the  ab^ifcs  following  from  writs  of  protection,  there  has 
not  yet  occurred  any  particular  mention  of  them,  fo  as  to 
enable  us  to  ftate  what  the  tenor  of  them  was.  The  two 
principal  writsof  protection  were  diflinguifhed  by  the  claufc 
olnolumus  and  volumus.  The  latter  was  the  mofl  general 
and  mofl  ample.  It  was  ufually  obtained  by  perfons  going 
(or  pretending  to  go)  out  of  the  kingdom  in  the  fuiteot' 
fome  great  man,  on  the  king's  fervice  ;  and  it  was  under  the 


'  22  Art"  72. 
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CHAP.  XVI.  great  fcal.  The  writ  (or  letters  patent)  was  directed  to 
EDVV.  iir  ^'^  bailiffs  and  others,  fignifying,  that  the  king  had  taken 
the  bearer  and  all  his  lands  and  goods  into  his  prote6litoii 
^ula  profe^urus,  ^c.  becaufe  he  was  going  out  of  the 
kingdom  on  the  king's  affairs  :  and  they  were  command- 
ed accordingly  to  ice  that  his  perfon  and  pi'opcrty  were 
prote6ted  from  all  harm  or  injury  :  which  prote6tion  was 
to  laft  to  a  certain  time  therein  mentioned.  Then  there 
fof lowed  this  claufe,  Volumus  eiinm^  &c.  fignifying  the 
king's  pleafure,  that  he  fhould  be  free  from  alf  pleas  and 
plaints,  except  pleas  of  dower  t/^cie  nihil,  quare  impedit, 
aflife  of  novel  difTeiiTin,  darrein  prefentment,  and  attaint, 
and  certain  other  pleas  fummoned  before  the  juftices  In 
eyre.  The  prote£tion  cum  claufuld  nolumus,  was  of  a  more 
confined  nature  :  it  was  only  had  in  cafes  where  a  perfon 
Was  in  apprehenfion  that  the  king,  or  fome  common  per- 
fon, might  take  his  corn,  hay,  horfes,  charters,  or  the 
like  ;  and  it  might  be  granted  by  any  mafter  in  chancery, 
without  a  privy  feal,  which  was  neceffary  to  obtain  the  . 
former.  The  claufe  from  which  the  writ  was  named,  was, 
Nolumus,  ^c  fignifying  the  king's  pleafure,  that  no  one 
Ihould  prefume  to  take  the  property  cf  the  perfon  fo  pro- 
teaed  ". 

We  fhall  now  confider  fuch  alterations  as  were  made  In 
the  criminal  law  during  this  reign.  The  crime  of  treafon 
was  brought  to  fomewhat  more  certainty  by  the  famous 
ftatute  made  in  the  25th  year  of  this  king°.  All  the 
treafons  enumerated  in  that  ad  were  confidered  as  trea- 
fons  before  ;  and  many  that  are  not  there  mentioned,  were, 
however,  ftill  continued  by  the  courts  to  be  conftrued 
treafons,  notwithflanding  the  flriffc  injun6lIon  of  thata£l:. 
in  order  to  fet  this  fubje^  in  a  true  light,  we  (hall  firll 
mention  fuch  cafes  of  treafon  in  this  reign  as  are  recorded 
to  have  happened  before,  and  then  fuch  as  happened  after 
that  a61:. 

■O.  N.B.  ai.  •VId.  ant.  vol.  II.  45a. 
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Ik  the  12th  year  of  the  king,  a  girl  of  thirteen  years  C'^ap  XVI, 
old  killed  her  miftrefs,  and  was  burnt  ;  which  Ihews  that  Vdwui 
it  was  conlidcrcd  as  a  treafon  P  ;  fo  that  killing  a  miftrefs 
was  held  equally  criminal  wirh  killing  a  mafter.  The 
punifhment  of  fuch  an  offender  was,  to  he  drawn  and 
hanged  without  any  benefit  of  fan^tuary  q.  How  conforn"!- 
able  the  flatute  of  treafon  was  with  the  common  law  as  it 
then  flood,  may  be  judged  by  the  following  paffage  of  4 
Report  in  the  22d  of  the  king,  which  was  the  year  when  the 
petition  was  firfl  prcfented  to  the  parliament  for  the  declara- 
tion of  treafon.  Treafons  that  touch  the  perfon  of  the  king 
are  there  inflanced  as  follows :  Imagining  his  death,  accord- 
ing with  his  enemies,  falfifying  his  feal,  counterfeiting  his 
money,  and  the  like  :  fo  that  coining  was  confidered  among 
the  higher  order  of  treafons,  as  flatcd  by  1  he  Mirror^  tho' 
it  had  been  oiherwife  in  the  earlier  times  of  our  law.  In  all 
thefe  treafons,  on  account  of  their  heinous  nature,  and  their 
near  connexion  with  the  royalty,  the  law  allowed  no  per- 
fon but  the  king  to  derive  any  emolument  from  them  ;  and 
therefore  he  had  the  forfeiture  of  lands  and  goods.  But 
where  a  mafler  was  killed  by  his  fervant,  and  in  other  in- 
ferior treafons,  the  efcheat  belonged  to  the  lord  of  whom 
the  offender  held  his  land  ;  all  which  correfponds  with 
the  language  of  the  ftatute  of  treafons.  The  cafe  in  which 
the  law  was  fo  laid  down  was,  where  a  perfon  was  indided 
for  killing  a  king's  meflenger  ;  which,  on  that  occafion, 
was  held  to  be  of  the  higher  order  of  treafons ' . 

After  the  pafTingof  the  ftatute  of  treafons  we  find  the 
following  cafes :  A  fervant  departed  ont  of  his  fervice, 
2nd  a  year  afterwards  killed  his  former  mailer,  upon  a  ma- 
lice that  he  had  conceived  againfl  him  while  in  his  fervice  | 
and  for  this  he  Avas  drawn  and  hanged  ^.  Shard,  who  was 
the  judge  on  that  occafion,  forbad,  under  pain  of  impri- 
fonment,   that  any  one  fhould  furnifh  the  prifoner  with  a 

'  12  Afl-.  30.  r  22  AfT.  49. 
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CHAP.  XVI.  hurdle  or  other  thing  to  be  drawn  upon  ;  but  directed  that 
EDW.  HI.  ^^^  fl^ould  be  dragged  by  horfes  out  of  the  hall  where  judg- 
ment was  pafTed,  to  the  gallows.  Thus  draiuing  was  a  fe- 
rious  part  of  the  fentence.  In  the  38th  year  it  was  held, 
that  adhering  to  the  king's  enemies  in  Scotland  was  only 
felony,  and  not  treafon  ^ ;  for  what  reafon,  it  is  difficult  to 
fay.  However,  where  a  Norman  was  captain  of  an  Eng- 
Jifti  fhip  containing  feveral  Engliflimen,  and  they  com- 
mitted many  robberies  on  the  fea ;  it  was  held  by  Shard, 
that,  inafmuch  as  the  former  did  this  in  the  I^orman  tongue^ 
it  was  only  felony  in  him  ;  but  in  the  others,  luho  did  it  in 
Efiglifit  as  the  Report  exprcfTes  it,  the  fa6t  was  treafon. 
This  cafe  is  very  remarkable  :  firft,  as  it  was  neither  ex- 
prefly  within  the  flatute  of  treafons,  nor  declared  by  the 
advice  of  parliament  :  fecondly,  as  it  was  upon  the  high 
fcas;  from  which  it  fliould  feem  that  the  admiralty  as  yet 
did  not  exift,  or  at  leaft  affefled  no  jurifdiftion  of  that 
fort  ^.  The  above  cafe  was  held  for  law  by  the  court ;  and 
it  was  at  the  fame  time  agreed,  in  the  cafe  of  a  fcrvant  who 
had  procured  another  to  kill  his  mafter,  that  as  this,  if 
committed,  was  only  felony  in  the  principal,  it  could  not 
be  treafon  in  the  acceffary. 
Homicide^  The  ideas  of  homicide  which  prevailed  in  the  time  of 

Bra£ion,  feemed  ftill  10  govern  *.  This  was  particularly 
obfervable  in  what  was  called  homicide  fe  defendendo, 
•where  the  defendant  was  required  to  make  out  the  abfolute 
neceflity  he  was  under  to  a6t  in  his  own  defence.  Where 
•«  one  purfued  another  with  a  ftick,  and  ftruck  him,  and  the 
perlon  ftricken  again  fliuck  the  purfuer,  of  which  blow 
he  died  ;  here,  becaufe  it  was  proved  that  the  perfon  killing 
might  have  fled,  but  would  not,  rather  chufing  to  aflault 
the  purfuer,  it  was  held  to  be  felony  y.  Where  the  de- 
ceafed  had  thrown  the  defendant  to  the  ground,  and  drew 

r 
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his  knife  to  kill  him,  and  the  defendant,  while  upon  the  CHAP.  xvi. 
ground,  alfo  drew  a  knife,  upon  which  knife  the  deceafed,  fdvv  in 
in  a  hurry  to  do  the  a6t5  fell,  and  was  killed  ;  this  was  held 
not  homicide y^"  defendendo,  but  no  felony  at  all,  the  death 
having  followed  from  the  motion  of  the  deceafed  himfelf. 
This  diftin6tion  was  material  to  the  defendant ;  for  not- 
withflanding^  defendendo  was  a  killing  under  an  abfolutc 
necefllty  ia  defence  of  one's  felf  or  property,  it  was  ftill 
Iiomicide,  and  the  |^oods  were  forfeited  upon  convi6lion. 
So  was  it  held  at  common  law  ,  and  as  the  ftatute  of  Glo- 
cefterz  had  only  ordained  that  the  convi6t  fhould  have  a 
-charter  of  pardon,  the  forfeiture  remained  as  before  ^. 

In  refpe£l  of  homicide  when  committed  in  defence  of  a 
man's  property,  it  was  held,  that  where  a  thief  aflaulted  a 
man,  and  purfucd  him,  if  he  killed  the  thief,  the  killer 
J[hould  go  quit  ^.  Again,  where  it  was  proved  that  the 
deceafed  and  another  came  to  the  houfe  of  the  defendant 
with  a  defign  to  burn  it,  and  the  defendant,  being  then  at 
home,  fhot  an  arrow,  and  killed  the  deceafed  ;  this  was  ad- 
judged not  to  be  felony.  It  was  at  the  fame  time  faid, 
that  where  a  thief  had  robbed  and  killed  a  merchant,  and 
the  merchant's  fervant  came  fuddenly  upon  the  thief,  and 
killed  him,  it  was  not  felony  c.  It  will  be  feen  prefently, 
that  fuch  killing  was  fometimes  cdctmcd  jujhfiab/e. 

Most  of  the  foregoing  were  cafes  of  homicide  which 
Braclon  calls  ex  necejjitate.  We  fhall  now  coniider  fuch 
as  he  denominates  ex  jujlitia.  This  was,  when  the  killing 
happened  in  the  execution  of  lawful  procefs.  And  here 
the  defendant,  inftead  of  pleading  not  guilty,  might  ftatc  ••' 
the  fpecial  matter  in  the  way  of  a  juflification  ;  and  if  it 
was  proved  true,  he  went  quit,  without  a  charter  of  par- 
don. In  fuch  cafe  of  jullification,  the  jury  were  charged 
to  find  if  the  thief,  againft  whom  the  procefs  was  directed. 


•  Vid.  ant.  vol.  II.  153. 
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^^^^^^.^^^.^^j  could  have  been  otherwlfc  taken  :  fo  flriai/  did  they  re- 
EDW.  III.  quire,  even  in  juflifiabU  homicide,  that  a  plain  neceffity 
fhould  be  made  out  to  warrant  the  killing.  It  was  at  the 
fame  tmie  faid,  that  a  man  might  in  many  C2^ks  jujiify  a 
kilhng ;  as,  where  thieves  came  to  rob,  or  burglarioufly  to 
break  a  houfc,  they  might  fafcly  be  killed,  if  they  could  not 
be  otherwife  taken  i  the  fame  of  a  gaoler,  if  he  had  a 
weapon  in  his  hand,  and  was  attacked  by  his  prifoncrsd  : 
fo  that  it  fhould  feem,  the  killing  a  thief  or  a  burglar, 
if  he  could  not  otherwife  be  taken,  was  not  homicide/^  de- 
fendendoy  but  jufl'ifiahle.  In  reading  our  old  writers  on 
criminal  law,  it  fhould  be  remembered,  that  they  made  a 
<liflin»Slion  between  homicide  y^  defendendo  from  neceffity, 
andy>  'defendendo  Juflifiable  y  the  former  being  felony,  the 
latter  none  at  all. 

There  was  no  allowance  In  our  old  criminal  law  for  the 
infirmities  and  palTions  of  men's  minds.  A  killing,  if  in 
a  quarrel  or  fudden  affray,  was  equally  felonious  with  any 
deliberate  act   of  killing  :  it  was  fo  in  Bradon's  time  e, 

X  and  fo  it  flill  continued:   therefore,  where  two  men  were 

fighting,  and  another  interpofing  to  part  them  was  killed 
by  one  of  them  ;  to  adjudge  this  felony,  was  perfectly 
confonant  to  the  notions  of  law  that  had  long  prevailed  f. 
In  Br:.6i:on's  time  it  was  held,  that  to  procure  an  abortion, 
after  the  foetus  was  formed  and  animated,  was  homicide  : 
the  courts  now  began  to  think  otherwife.  A  man  beat  a 
woman  big  with  two  children,  of  which  one  then  died  ; 
the. other  was  born  alive,  and  baptifed,  but  died  two  days 
"after  of  the  injury  it  had  received  ;  and  all  this  was  flated 
in  an  indictment  :  but  it  was  held  by  the  court  not  to  be  fe- 
lony ?.  It  was  the  governing  opinion  all  thro'  this  reign, 
that  to  kill  a  child  in  ventre  fa  mere  was  not  felony  ;  the 
fcafon  given  for  it  being,  that  fuch  a  child,  as  it  never  was 
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in  rerum  natura^,   could  not  properly  be  faid  to  be  ocdfus  ;    CHAP.  XVi. 


tho'  the  fame  reafon  would  not  apply  to  one  that  was  born, 
and  died  of  the  injury  it  had  received  in  venire,  as  in  the 
foregoing  in  fiance. 

The  pradice  was,  if  a  jury  acquitted  a  man  of  homi- 
cide, to  dire6i:  them  to  find  who  was  guilty  of  the  killing  ', 
in  order  that  fo  heinous  a  crime  might  not  go  unpunifhed. 
We  find  where  a  jury  had  acquitted  a  man  who  was  in- 
di6led  for  the  death  of  another,  and  they  were  dire£led  to 
fay  who  killed  the  deceafed,  they  faid  that  he  was  in  a  paf- 
fion,  and  fell  upon  his  knife,  and  fo  killed  himfelf  ^.  It  was 
common  to  indi6t  a  perfon  de  morte  ignotiy  which  was  held 
fufficient ;  but  in  an  appeal,  the  name  of  the  deceafed  was 
always  to  be  mentioned  ;  the  latter  being  a  fuit  that  be* 
longed  only  to  the  relations,  who  mufl:  of  neceffity  know 
him  ;  the  former  being  a  prefentment  by  the  jurors  for  the 
king,  without  any  knowledge  of  the  deceafed '.  There  is 
an  opinion,  that  perfons  outlawed  for  felony,  as  they  were 
capita  lupina,  might  be  killed  by  any-body  ;  though  Brac- 
ton  lays  it  down  otherwife"^ ;  and  fays,  that  even  where  a 
fentence  of  law  was  not  executed  in  due  order,  it  was  an 
offence.  Very  early  in  this  reign  we  find  a  perfon  arraign- 
ed for  killing  an  outlaw  for  felony".  In  the  27th year,  in 
an  appeal  of  death  by  a  woman,  the  hufband's  outlawry  for 
felony  was  pleaded,  and,  though  over-ruled,  a  cafe  was 
mentioned  where  it  had  been  allowed  ^.  It  is  probable, 
that  the  flayers  of  fuch  unhappy  obje6ls  went  without  pu- 
nilhment,  rather  from  fome  peculiarity  in  the  circum- 
ftances  of  the  profecutions  then  in ufe,  than  from  any  princi- 
ple of  law  authorifingfuch  barbarity.  The  heir  of  a  perfon 
fo  outlawed  could  not  have  an  appeal,  becaufe  of  the  cor- 
ruption of  blood;   and  therefore,  till  the  time  of  Henry  III. 

*«  22  AfT.  94,  "■•  Vid.  ant,  vol.  II.  20. 

'  21  Ed.  III.  17.  «2  Anr.  3. 

*  37  Afl".  13.  •  27  Air.  41, 

*  1  Afl".  7.  22  Afl".  04', 

when 


EDW.  III. 


i:2 


HISTORY     OF     THE 


CHAP.  XVI.  when  the  proceeding  perfaniampatna:  became  more  com- 
mon, there  was  no  regular  method  of  bringing  fuch  offen- 
ders fo  jullice.  But  now,  when  indi6tments  were  prefer- 
red ahnofi:  as  frequently  as  appeals,  it  is  no  wonder  that 
thofe  who  committed  violence  on  fuch  pcrfons,  were 
brought  to  punllhment. 

.  j^gj^  The  cvxmt  oi  fur  turn  ^  or  larceny,  as  it  was  now  com- 

monly called,  began  to  be  more  minutely  explained.  The 
new  learning  upon  this  head  related  either  to  the  things  ta- 
ken, or  the  mode  and  circumflances  under  which  they 
were  taken.  A  forefter  was  indi6ted  quod  fdonice  fuccidit. 
et  afportavit  arhores,  iffc,  upon  which  indictment  the  juf- 
tices  refufed  to  arraign  him,  becaufe  the  trees  were  annexed 
to  the  foil,  and  fo  not  moveables  corporeal,  as  they  ,were  re- 
quired to  be  by  The  Mirror?;  and  therefore  felony  could 
not  be  committed  of  them  evei;  by  a  flranger,  much  lefs  by 
the  forefter,  who  had  the  cuflody  of  them.  As  to  the  trees 
being  annexed  to  the  freehold,  it  was  fuggefted,  that  it 
would  be  different,  if  they  had  been  cut  by  the  lord,  and 
afterwards  taken  away  by  fome  one^.  It  was  held,  that 
doves,  fifh,  and  other  animals,  being  ferce  Jiatura,  were 
not  fuch  things  as  a  man  fhould  fuffer  death  for  taking 
them;  nifi  (fays  t.\\zhoo^)  fuerunt  f clonic:  furaia  extra 
domum  vel  tnanfionem  ^.  A  perfon  who  lived  a  fervant  in  a 
Jioufc  got  up  in  the  night,  took  fome  things  out  of  a  cham- 
ber into  the  hall,  with  intent  to  take  them  away;  and  in 
going  to  the  flable  for  his  horfe,  was  flopped  by  the  offler  : 
this  was  adjudged  a  fufficient  tahing  to  make  it  a  larceny  ^. 
Taking  away  a  woman  with  the  goods  of  her  hufband  upon 
her,  was  held  a  felony  of  the  goods,  if  it  was  againft  the 
•  woman's  will ;  though  it  fnould  feem  to  be  otherwife,  if 
file  confented  to  the  going  away '.     There  appears  to  have 


f  Vid.  ant  vol.  II    35T,  '27  AfT.  39, 

^  T2  Afl".  32.  '13  AfT,  6. 

'  %z  A(r.  95. 
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been  a  difference  of  opinion  about  the  offence  of  receiving  CHAP.  XVI. 
ftolen  goods.  A  man  was  appealed  by  a  provor,  quod  re-  *^qw.  ill. 
C£ptavit  latrocinium  fciens  de  felonid  ill^,  t^fc  and  the  juf- 
tices  would  not  put  him  to  anfwer  ;  though  S/jardhud,  that 
Scrape  ufed  to  punifli  fuch  offenders  ".  It  was  laid  down, 
that  thefthote  was  not  when  a  man  took  his  own  goods  from 
a  thief,  but  only  when  he  accepted  the  thief's  goods,  in 
order  to  favour  and  fcreen  him  ^. 

We  have  ^ttx\.  in  the  reign  of  Edward  I.  y  there  was  a 
difference  of  opinion  as  tothefum  which  conftituted  grand 
or  petty  larceny.  It  was  faid  by  Thorpe^  in  the  22d  year  of 
the  king,  that  a  man  (hould  be  hanged  if  he  ftole  I2d. ;  to 
which  the  Reporter  adds.  Dixit  tameriy  quid  laic t  dicunt  ^ 
QUE  NON  nifi  fumma  excedat  ltd.  ^.  That  the  vulgar  opi- 
nion differed  from  that  of  lawyers,  appears  plainly  from 
theyerdicSts  of  juries,  who,  when  they  tound  a  man  guilty 
of  the  fa6!:,  and  yet  wiflied  to  make  it  petty  larceny,  in  or- 
der to  make  fure  of  being  right,  would  find  the  goods 
to  be  worth  only  ten  pence  ^.  The  better  opinion  feemed 
not  to  be  that  of  Thorpe^  but  that  which  he  attributed  to 
the  lay  gents  ^.  A  convi6tion  of  petit  larc,eny  produced  a 
forfeiture  of  goods  ^  ;  and  the  punifliment  was,  to  be  fent 
to  prifon  d^  aver  penance^  j  which  probably  meant  no  more 
than  cuftody  and  confinement. 

BuRGESSOURS,  33  they  were  called  by  Britton  f,  or 
burglars,  as  they  were  now  called,  are  in  this  reign  de-  ^^""glary, 
fcribed  fomewhat  differently  than  they  had  been  by  that  au- 
thor. He  feems  to  include  the  circumftances  of  ffealinsr 
as  a  requifite  to  conftitute  the  crime  ;  but  in  the  22d  year 
of  this  king  they  are  defcribed  as  thofc  ^^  who  fclonioufly  in 

■  27   AfT.  69.  >»  VId.  ant,  vol.  II.  275. 

*  42  AiT.  5.  «  Bro.  Cor.  219. 
y  Vid.  ant.  vol.  II.  274,  275.  •*   18  Afl'.  i. 

•  22  AfT.  39.  e  Vid.  ant.  vol,  11,  274, 
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*'  time  of  peace  break  houfes,  churches,  walls,  or  doors  ; 
*'  for  which  burglary"  (fays  the  book)  '*  a  man  would  be 
*'  hanged,  even  tho'  he  took  nothing  f."  Thus  the  offence 
confided  in  the  violence  done  to  a  man's  houfc,  and  not  to 
his  other  property,  for  it  carried  in  it  no  idea  of  ftealing. 
Again,  rolhry  coni{{[cd  principally  in  the  violence  done  to 
a  man's  perfon  ;  for  if  only  a  penny  was  taken,  yet  the  rob- 
ber would  neverthelefs  be  hanged  S.  " 

Respecting  all  thefe  offences,  it  mufl;  be  obferved,  that 
the  Intent  was  confidered  as  equally  criminal  with  the  fa6l: ; 
and  perfons  were  often  executed  as  offenders,  who,  in  the 
language  of  the  prefent  time,  would  be  thouglit  to  have 
a6lually  committed  no  offence.  It  was  fa  id  by  Shat'd,  in 
the  27th  year  of  the  king,  that  a  perfon  taken  depradaf^do 
vel  hurgulando  (hould  be  hanged,  though  he  did  not  put  in 
execution  his  defign  :  the  fame  of  3  man  who  affauked 
with  intent  to  rob,  though  he  took  nothing  h.  This  notion 
was  of  a  very  ancient  date,  and  prevailed  all  through  thii 
reign.  When  common  offenders  were  purfued  with  fuch 
violent  prefumptlons,  the  feverity  with  which  flate-crimes 
were  profecuted  cannot  be  wondered  at.  The  ftatute  of 
treafons  feems  only  to  have  put  treafons  upon  the  fame  foot 
with  felonies;  for  by  that  ftatute  fuch  delinquents  were  not 
to  be  convi8:ed,  unlefs  they  had  fignified  their  intent  by 
Tome  manifeft  overt  aO:,  like  that  oi  depradandg  or  burgu- 
lando  in  a  felon. 

If  the  law  puniihed  thofe  who  only  attempted  to  commit 
an  offence,  it  is  not  to  be  wondered  that  thofe  who  were 
accomplices  to  the  commiflion  of  the  facJ:,  were  fuhje6^  to 
the  animadverfion  of  the  law.  Little  is  faidon  the  fubjc6t 
of  principal  and  accejfary  by  Braclon.  Some  dccifions  in 
this  reign  gave  an  infight  into  the  dillinvEl  marks  of 
thefe  two  degrees  of  offenders.     If  a  man  received  a  felon. 


'  z%  AflT.  95. 


t    32  Afl".  39. 
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fo  as  to  aid  or  favour  him  in  his  felony,  he  became  an  ac-     CHAP,  xvi, 
ceflary  ;  but  if  he  aided  him  per  bon  pare!,  ou  fuij},  or  fent       edw.  III. 
letters  for  his  deliverance,  this  did  not  make  him  an  acceiTa- 
ry '.     The  idea  of  acceflary  was  carried  very  far  :    for  if 
an  acceflary  was  received  by  any  one,  fuch  receiver  became 
acceflary  to  the  acceffary,  and  might  be  appealed  as  fuch  ^. 
A  man  might  be  tried  as  accefTary  after  he  had  been  acquit- 
ted as  principal;  for  where  a  perfon  on  a  plea  of  not  guilty 
was  acquitted,  he  was  afterwards  indi61ed  for  receiving  the 
man  who  had  committed  that  fame  felony,  after  he  had  been 
outlawed  for  it;  and  he  was  arraigned,  and  obliged  to  plead 
to  it '  :  for  it  was  faid,   his  acquittal  could  have  no  effe6t 
to  difcharge   him  of  an  offence  which  he  had  committed       ^ 
lince.     It  was  a  general  rule,  that  an  acceflary  fliould  not 
be  put  to  anfwer  in  any  cafe  of  felony,  till  the  principal 
was  attainted  ;  and  this  was  the  practice  all  through  thi^ 
reign  ^n.    Every  precaution  was  ufed  to  prevent  the  accefTa- 
ry being  tried  for  an  offence,  before  it  was  proved  that  the  • 
principal  had  really  committed  it,  to  avoid  the  abfurdity  of 
making  a  man  acceffary  to  a  crime  which  did  not  exift,  or 
at   leaft  had  not  been  proved  on  the  perfon  who  commit- 
ted it.    For  the  fame  reafon,  where  a  man  claimed  his  cler- 
gy,  and  was  found  guilty  by  an  inqueft  of  office,  yet  the 
acceffary  was  not  arraigned,  becaufe  there  was  a  poffibility 
that  the  principal  might  make  his  purgation  before  the  ordi- 
nary n  ;  and  fhould  the  acceffary  have  been  found  guilty 
and  hanged,  this  incongruity  would  bring  a  fcandal  on  the 
juftice  of  the  kingdom. 

If  the  principal  was  found  guilty  of  juftifiable  homicide 

Je  defendendo,  and  had  his  charter  of  pardon,  as  there  was 

no  felony  proved  upon  the  principal,  the  acceffary  went 

quit  *,     Again,  where  the  principal  and  acceffary  were 

i  26    AfT.  47.  «  44  Ed.   III.   7. 

>   26  AfT.  51.  •  5  Aff.  5.  i8  Afl".  13.  26  AfT.  27. 

^  27  Air.   10.  •is  Air.  7. 
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both  indicted,  it  was  held  a  good  pica  for  the  accefTary  to 
fay,  that  the  principal  was  dead  ;  and  if  the  principal  was 
hanged  for  any  other  felony,  the  accefTary  was  to  be  dif- 
chargcd  ».  Thus,  it  became  ufual  in  all  cafes,  not  except- 
ing homicide  itfelF,  where  the  principal  was  not  yet  at- 
tainted, to  let  the  accefTary  to  mainprife  P. 

By  the  old  law,  judgment  of  felony  did  not  ufe  to  be 
paflcd  againfl  an  infant  within  age ;  but  we  have  before 
mentioned  the  cafe  of  a  girl  of  thirteen  years  who  was 
burnt  for  killing  her  miflrefs :  this  was  in  the  I2th  of  this 
king  :  they  feemed  however  to  think,  that  the  propriety  of 
executing  judgment  of  death  on  a  child,  was  to  depend 
on  the  appearance  of  capacity  and  underflanding,  which 
would  be  difTerent  in  different  perfons.  If  a  child  did  any 
thing  which  fhewed  he  was  fenfible  of  having  aded  wrong 
they  pronounced,  that  maJitia  fupplet  isetatemy  and  pro- 
ceeded as  with  an  adult  q.  Married  women  were  in 
Bra£ton's  time  confidered  as  in  potejlate  viri,  and  fo  pri- 
vileged in  cafes  of  felony  ;  but  that  was  with  a  diflinclion 
which  has  not  been  obferved  fo  much  as  the  good  fcnfe  of 
it  deferved  i".  A  married  woman,  in  this  reign,  would 
have  confefTed  the  felony,  and  that  fhe  did  it  by  the  com- 
mand of  her  hufband  ;  but  the  judge  would  not  take  the 
confeiTion  :  however,  he  directed  the  jury  to  find,  that  fhc 
did  it  by  coercion  of  herhufl^and,  and  upon  that  Ihe  went 
quit  ^  A  woman  might  plead  her  pregnancy  to  refpite 
her  execution  ;  but  this  would  not  be  allowed  a  fecond 
time. 

The  ofFcnce  of  confpiracy,  the  legal  confideration  of 
which  had  become  a  great  obje6l  fince  the  reign  of  Ed- 
ward 1 1.  might  be  profecuted  either  at  the  fuit  of  the  king 
or  of  the  party  ;  and  the  judgment  in  thofe  two  cafes  was 


•  12  AfT.  40. 

P4oArr.  8. 

*  12  AfT.  30. 


•  Vid.  ant.  vol.  II.  42,  43. 

•  27  AfT.  40. 

•  Vid.  a;.t.  vol.  11.  239^  242 
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-  fItfFerent.  In  the  latter,  it  was  for  a  recovery  of  the  da- 
mage fuilained  by  the  plaintiff,  and  for  imprifonment  of 
the  defendant  :  in  the  former,  the  ofTender  underwent  a  (i- 
milar  pain  with  attainted  jurors  ;    namely,   he  was  to  lofe 

fcis  I'lheram  legem,  to  be  no  more  put  on  juries  or  affifes,  nor 
to  be  a  witnefs  ;  and,  if  he  had  any  bufinefs  in  the  king's 
court,  he  was  always  to  make  an  attorney  to  fue  for  him  ; 
he  was  not  to  come  within  twelve  miles  of  the  king's  re- 
fidence  ;  his  lands  and  chattels  were  to  be  fcifcd  into  tlie 
king's  hands,  his  houfes  to  be  dcftroyed,  his  wife  and  chil- 
dren turned  out,  his  trees  cut  down,  and  his  body  impri- 
foned  ".  By  what  authority  the  vlllawous  judgment  (tor 
fo  this  was  called)  was  made  the  punilhment  in  cafes  of 
confpiracy,  does  not  appear  ;  it  was  not  prefcribed  by  the 
ftatutes  of  Edward  I.  which  gave  the  v^rit  of  confpiracy. 
The  affinity  which  this  offence  bore  to  the  fa) fe  fwearing 
of  jurors  (being  often  the  caufe  and  motive  to  it)  might 
naturally  didate  a  like  mode  of  punifhing  thofe  who  were 
guilty  of  it. 

We  have  feen  that  the  ftatute  of  Gloccfter  ^  had  taken  Appeal, 
away  the  neceffity  of  making  frefh  fuit  in  profecuting  an 
appeal,  provided  the  party  commenced  it  within  a  year 
after  the  fa6t.  The  method  of  profecuting  an  appeal  in 
this  reign  was  as  follows  :  The  profccutor  was  to  come  in 
full  county  within  a  year  and  day  after  the  fa<5i:,  and  find 
two  fufficient  pledges  of  profecution  ;  the  coroner  was 
then  to  enter  his  appeal  on  the  roll,  and  forthwith  com- 
mand the  bailiff  of  the  place  to  have  the  body  of  the  ap- 
pellee at  the  next  county  ;  and  if  the  bailiff  tcftified  at  two 
counties,  that  he  was  not  to  be  found,  then  he  was  to  be 
demanded  from  county  to  county  till  he  was  outlawed. 
Should  the  plaintiff  make  any  default,  the  exigent  was  to 
ceafe,   as  in  Bra6lon's  time,  till  the  coming  of  thejuftices 

•46  Air.  II.  »  VId  ant.  vol.  U.  154. 
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CHAP.  XVI.  \^  eyrgj  ai^(j  ti^e  plaintiff  loft  his  fuit  7.  It  was  held,  vtry 
^l^^vvTjii  early  in  this  reign,  that  appeals  would  He  before  jufticcs 
of  gaol  delivery.  It  was  agreed,  that  an  appeal  would  lie 
in  the  king's  bench  at  Weftminrter  of  a  robbery  in  York- 
fiiire,  on  the  idea,  that  the  jultices  there  were  the  fovc- 
reign  coroners  of  the  land  ;  and  therefore  they  might  do 
fuch  a6ls  as  the  fheriffs  and  coroners  did  with  relation  to 
appeals  in  their  rerpe£live  counties  ^.  Appeals,  like 
other  records,  might  be  removed  from  before  the  coroners 
into  the  king's  bench. 

The  (lat.  Weftm.  2d.  which  gave  Imprifonmcnt  and 
damages  in  cafe  of  falfe  appeals,   occafioned   fome   difcuf- 
fion^.     It  was  held,  that  though  the  defendant   was  ac- 
quitted, yet  there  fhould  be  no  inquiry  of  the  damages  of 
abettors,  if  an  indi6i:ment  had  been  preferred  ;  as  thereby  a 
fair  prefumptlon  of  guilt  was  raifed,  fufficient  to  take  away 
all  charge  of  malice  in  the  plaintiff.     But  the  appeal  and 
indi^lmentmuft  appear  to  be  preclfcly  for  the  fame  offence; 
for  if  they  did  not  agree,    as   where  one  was  againfl:  the 
party  as  principal,  the  other  as  acceffary,  there  the  defend- 
ant might  have  his  damages  :    the  fame  if  the  indi6lment 
was  brought  after  the  appeal  ^.     If  the  jury  found  it  homi- 
cidey^  defendendo^  there  would  be  no  inquiry  of  damages 
or  of  the  abettors,  becaufe  the  jury  had  thereby  pronounced 
there  was  no  malice  ^. 

The  obje61:  in  an  appeal  of  robbery,  or  larceny,  wai 
the  reftitution  of  the  thing  ftolen,  which  could  not  be 
obtained  by  conviction  upon  an  indl6lment.  In  order  to 
do  juftice  to  the  pcrfon  w^ho  had  been  (polled,  it  was  held, 
that  though  the  defendant  had  his  clergy,  yet  the  plaintiff 
fliould  be  entitled   to  a   reftitution^.     A  difficulty  arofc 

yziAflr.  97.  Ill  42. 

'17  AflT.  5.  C22  Am  77. 

»  Vid,  i-nt.  vol,  II,  210.  ^  44  Ed.  III.  44. 

^40  AfT.  18.  2z  Air.  39.  40  Ed. 
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where  a  man  was  appealed  by  three  different  perfons,  and,   CHAP.  xvi. 
being  convicted   at  the  fuit  of  one,  was  hanged  :    it  was       ^^^   jjj 
faid,  the  others  Ihould  have  no  reftitution,   but  that  the 
goods   ihould  be   all  forfeit.     Yet  one  of  the  jufticcs  di- 
reded  an  inquefl:  to  try  whether  the  thief  was  taken   by 
the  other  perfons,  and  whether  the  goods  were  theirs ;  and      , 
both  thefe  ifTues  being  found   in  the  affirmative,  they  had 
reftitution,  as  being  no  ways  in  default  ^.    The  fame  me- 
thod was  taken  if  the  defendant  Hood  mute  upon  an  indi£l- 
mcnt,  and  an  appeal  was  then  depending^ :  in  like  manner 
where  the  defendant,   after   pleading  not  guilty,   fled  to 
fan6tuary  s  and  abjured. 

There  was  commonly  both  an  indicl:ment  and  an  ap- 
peal depending  for  the  fame  h6i  ;  and  the  appeal  would 
fometimes,  on  default  of  the  appellor,  be  arraigned  at  the 
fuit  of  the  king.  A  woman  appealed  a  man,  and  he  was 
acquitted  ;  the  offender  and  feveral  others  were  afterwards 
indided  of  the  fame  fa6l  ;  upon  which  fhe  brought  afrefti 
appeal  :  but  it  was  held,  that  when  fhe  had  brought  one 
appeal,  and  the  defendant  was  acquitted  by  nonfuit  after 
appearance,  or  in  any  other  way,  fhe  could  not  have  a  fe- 
cond  appeal  againfl  any  others  :  fo  they  were  arraigned  at 
the  king's  fuit  h.  If  an  appeal  was  null  or  defe6live  in 
form,  and  fo  the  plaintiff  could  not  profecute  it,  neither 
could  it  be  arraigned  at  the  fuit  of  the  king  K  An  acquit- 
tal upon  an  indictment  within  a  year  after  the  fact,  was 
thought  to  be  no  bar  of  an  appeal  ^  ;  the  plaintiff  being  in- 
titled,  it  fliould  fcem,  to  bring  his  appeal  at  any  time  with- 
in the  year.  The  higher  fuit  was  the  appeal,  v/hich  was 
therefore  more  favoured  than  the  indi61:ment.  An  heir 
brought  an  appeal  after  an  indi6tment,  and  the  declaration 
agreed  neither  in  year,  day,  nor  weapon,  with  the  in- 

•44  EH.  III.  44  »«47Ed.  III.  16.  t 

*  22  A'T.  16.  i  2y  Air.  25.    13  Afr.ij. 

»  26  Air.  32.        ,  k  17  ACT,  I. 
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CHAP.  xvr.  di(Si:ment  ;  afterwards  the  parties  compromlfcd  the  matterp. 
£DW.  III.  ^"^  ^^^  plaintiff  was  nonfuit  after  declaration  :  but  not- 
withftanding  this,  the  defendant  was  arraigned  upon  the- 
declaration,  and  not  upon  the  indidment,  znd  a  cejpt  pro- 
cejfus  was  entered  on  the  indidment^.  In  an  appeal  bj 
an  infant,  the  parol  ufed  to  demur  ;  and  if  the  party  wat  j 
arraigned  on  the  indi6lment  and  pleaded  not  guilty,  he 
would  be  let  to  mainprife  till  the  infant  was  of  age  to  pro- 
fecute  the  appeal  ^ .  It  has  been  before  remarked,  that  the 
attainder  of  the  anceftor  was  held  a  good  plea  to  bar  the 
heir  of  an  appeal,  though  it  would  not  bar  the  widow  ;  the 
former  being  an  adion  which  accrued  by  reafon  of  blood  ; 
the  latter  not  8. 

It  had  long  been  agreed,  that,  fliould  a  perfon  be  flruck 
in  one  county  and  die  in  another,  an  appeal  might  be 
brought  in  the  county  where  he  died  ;  and  if  the  defendant 
was  arraigned  at  the  fuit  of  the  king,  a  jury  (hould  be 
fummoned  out  of  both  counties  h.  But  where  an  appeal 
was  brought  againffc  two,  one  for  killing  in  one  county, 
and  the  other  for  receiving  the  offender  in  another,  it  was 
agreed  that  an  appeal  could  not  be  laid  againfl:  a  principal 
in  one  county,  and  an  acceifary  in  another,  unlefs  where 
it  was  in  one  vill  that  extended  into  two  counties  ;  the 
former  cafes,  however,  were  admitted  to  be  law  '- 

Appeals  by  provors  were  fl:ill  a  common  modeof  pro- 
fecution,  and  many  decifions  happened  which  fhew  the  na- 
ture of  this  proceeding.  It  was  agreed,  that  none  but 
fuch  as  v;ere  in  prifon  for  felony  could  become  provors  •'. 
If  a  provor  received  the  king^s  pardon  after  the  appeal,  the 
appellees  v/ent  quit  ;  hut  fhould  a  provor  di  fa  vow  his  ap- 
peal, or  die,  between  the  joining  battel,   or  iffue,  and  the 


•4  Ed.  ni.  10. 

«  2  AfT.  •:.     Vid.  ant.  iir. 
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trial,  the  appellee  was  to  be  arraij^ned  at  the  fuit  of  the 
king  ;  fo  that  in  this  refpeft  it  was  like  a  common  appeal 
or  an  indictment  K  The  following  cafes  may  give  fome 
idea  of  the  effect  and  confequences  of  this  mode  of  profe- 
cution.  A  provor  was  hanged,  and  the  appellee  was  not 
arraigned  at  the  fuit  of  che  king"^.  A  provor  was  non- 
fuited,  and  then  oflFered  to  plead  that  he  was  taken  out  of 
fan6tuary  ;  but  this  plea  was  not  allowed  after  he  had 
confeflcd  the  felony  by  becoming  a  provor,  and  he  was 
adjudged  to  be  hanged  ".  A  man  after  pleading  not  guilty 
was  not  permitted  to  become,  a  provor  °.  A  provor  was 
hanged  for  appealing  perfons  out  of  the  kingdom,  who 
being  out  of  the  reach  of  the  law  could  not  be  attainted  P  : 
fo  ilrictly  were  thefe  perfons  held  to  the  performance  of 
the  terms  on  which  they  were  to  have  their  lives.  A  pro- 
vor difavowed  his  appeal,  on  pretence  that  he  made  it  by 
durefs  ;  the  coroner  denied  this  ;  and  the  record  of  the 
coroner  was  judged  fufficient  evidence  of  his  being  volun- 
tary in  the  appeal,  and  he  was  accordingly  hanged  q. 
Where  a  defendant  in  an  appeal  of  robbery  wanted  to  ap- 
prove the  appellor,  and  demanded  a  coroner  for  that  pur- 
pofe,  it  was  held,  that  he  could  not  make  an  appeal  of  any 
other  than  the  goods  in  queftion  ^,  It  was  a  good  plea 
againfl  a  provor  to  fay  he  had  abjured  the  realm,  and  fo 
was  out  of  the  common  law  ;  and  if  it  was  found  to  be  fo 
by  the  rolls  of  the  coroners,  he  would  be  hanged,  and  the 
appellee  go  quit^:  outlawry  was  likewife  a  good  plea 
againft  a  provor  ^. 

The  proceeding  by  prefentment  and  indictment  be- 
came more  common  in  cafes  of  felony,  than  it  had  been 
in  any  former  period.     As  indictments  were,  by  a  ftatute 
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of  Edward  I.  dircdcd  to  be  in  writing  and  indented  ^j. 
they,  after  that,  were  framed  with  deliberation  and  in 
form.  Wherever  an  iridi61tcnt  was  prefented  for  a  mat- 
ter which  by  the  old  law  might  have  been  profecuted  by 
appeal,  it  was  natural  to  adopt  the  words  and  phrafe  of  fuch 
appeals  ;  fothat  an  indidment  differed  very  little  from  an 
appeal  of  the  fame  offence,  except  in  the  introdudory 
part  :  Juratores  pro  domino  rege  fuper  facramentum  fuum 
prefeniant  quod,  &c. 

The  commiflions  of  oyer  ^  terminer ,  befides  enumc-  ^ 
rating  fpecific  offences,  authorized  the  commiffioners  to 
hear  all  "damages,  grievances,  extortions,  and  deceits, 
done  to  the  king  and  his  people.  Owing  to  this,  an  idea 
had  prevailed,  of  the  great  extent  of  the  inquifitorial  autho- 
rity with  which  the  prefcntors  before  fuch  commiffioners 
we're  inverted  ;  and  many  mifprifions  and  irregularities 
were  attempted  to  be  profecuted  in  this  way,  which  were 
perhaps  not  before  confidered  as  criminal,  but  were 
thought  to  be  fitter  objefls  of  a  civil  adion. 

The  following  are  experiments  in  this  liberal  fort  of 
penal  jurifprudence.  An  indictment  againft  a  perfon  for 
taking  los.  of  fuch  a  one  when  he  was  colledor  of  the 
taxes,  was  held  good  as  for  extortion  :  but  an  indidment 
againft  a  man  as  •'  a  common  misfeafor"  was  held  ill  for 
the  uncertainty  :  the  fame  of  a  '*  common  thief;"  as  a 
man  (hould  be  brought  (-t  was  faid)  to  anfwer  not  for 
every  act  of  his  life,  but  for  fome  particular  fad  "".  An 
indidmcnt  for  concealing  the  cuftom,  in  order  thereby  to 
get  advantage  of  the  market,  and  to  enhance  the  price  of 
merchandize,  was  held  goody.  But  where  fome  juflices 
€>i  oyer  iff  termner  were  indidcd  for  changing  fome  pre- 
fentments,  by  entering  on  the  roll  as  felonies  what  were 
only  irefpaffes,  they  demurred  to  the  indidment  ^     An 
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]ndi£^nient,     quod   cepit  et     afportavit    certain    charters    CKAP.  xvr, 

concerning  land  was  held  ill,  as  not  being  of  a  criminal       £3^^  ju 

nature  *.     An  indictment  for  voluntarily  fufFering  a  felon 

to  efcape  ^^  and  againft:  an  \n^\E!ioY  felonicc  for  difcovering 

the  king's  counfel,  were  held    good  :    the   latter,  which 

feems  to  be  a  fingular  cafe  of  felony,  was  faid  by  Shard  to 

be  treafon  <^. 

In  the  time  of  Bra6ton  the  prefentment  of  offences  was 
by  a  jury  of  twelve,  returned  for  every  hundred  in  the 
county  ^.  But  that  pra6tice  had  now  received  fome  fmall 
alteration  ;  for  towards  the  clofe  of  this  reign  we  find, 
at  a  commiflion  of  oyer  and  terminer,  that  befides  the  re- 
turn of  an  inqueft  for  every  hundred  by  the  bailiff,  the 
fheriff  likewife  returned  a  pannel  of  knights,  which,  fays 
the  book,  were  le  grounds  inqueji*  The  inquefts  for  the 
hundreds  ftill  made  their  nrefcntments,  as  in  Braclon's 
time  ^  j  and  if  they  prefented,  they  likewife,  no  doubt, 
found  indictments;  but  thcfe  were  confined  to  their  dif- 
ferent hundreds.  The  grand  inquert:  probably  was  to  in- 
quire at  large  for  every  hundred  in  the  county  j  and  the 
hundredors  became  jurors  in  inquefts  de  bono  fjf  ?nalOf  or^;r 
officio,  when  called  upon  ;  and  if  a  commiflion  of  affife 
and  n'lfi  prius  were  fitting,  they  filled  the  place  of  jurors 
occafionally  in  afTifes  and  juries  in  civil  caufes.  When 
the  practice  began  of  returning  a  grand  inquefl  to  in- 
quire for  the  whole  body  of  tlie  county,  the  bufinefs  of 
the  hundred-inquefl  muft  naturally  decline,  till  at  length 
the  whole  burthen  of  prefenting  and  finding  indi6tment9' 
devolved  upon  the  grand  inqueif,  and^  the  hundredors 
continued  to  be  fummoned  merely  for  trying  ifTues. 

If  there  remains  any  doubt  whether  prifoners  v/ere  fub- 
\zQi  to  a  fort  of  penance  before  the  flat.  Wcflm.  ift.  itfeenis 
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Of  penance. 


CHAP.  XVI.  to  be  wholly  removed  by  fomc  cafes  reported  in  this  reign  ; 
EDW.  III.  "^vhere  this  penance  was  inflicted  without  the  leaft  authority 
from  that  ftatute  f.  In  the  2 ;  ft  year,  a  man  was  appealed  of 
robbery,  and  was  taken  at  the  plaintiflfs  fuit  with  the  manor  : 
he  then  ftood  mute,  and  an  inqueft  ex  officio,  as  was  ufual, 
being  impannelled  to  try  whether  he  could  fpeak,  and  they 
finding  that  he  was  mute  of  malice,  it  was  adjudged  that  he 
fhould  be  hanged  ;  and  it  was  at  the  fame  time  faid,  that 
had  it  been  at  the  fuit  of  the  king,  he  would  have  been  put 
to  \\h  penance,  there  being  this  difference  between  an  ap- 
peal and  an  indi6tment  Z,  But  this  diftindion  did  not 
hold  univerfal'y,  at  leaft  as  to  the  appeal  ;  for  in  the  43d 
year,  when  a  woman  appealed  a  man  of  the  death  of  her 
huft»and,  and  he  ftood  mute,  and  it  was  found  by  an  in- 
queft ex  officioy  that  he  had  fpoken  that  fame  day,  he  was 
ordered  to  \.\\t  penance^.  It  is  probable  that  the  latter 
was  the  moft  ufual  courfe,  and  that  the  robber  in  the  for- 
mer cafe  was  hanged,  merely  bccaufe  he  was  found  with 
the  manor.  Conformably  with  this  idea,  we  find,  that  in 
the  26th  year,  a  m.an,  after  he  had  abjured  the  realm,  was 
arraigned,  and  ftanding  mute,  was  put  to  his  penance ;  but 
it  was  at  the  fame  time  faid,  that  a  provor  ftanding  mute 
fhould  be  hanged  i.  The  confefTion  of  the  provor,  and 
the  being  taken  with  the  manor,  were  confidered  as  con- 
vi6lions  in  themfclves,  upon  which  it  might  be  fafe  to  exe- 
cute an  obftinate  oiTendcr  ;  though  it  would  be  rigorous 
indeed  to  prefume  guilt  in  every  one  who  ftood  malici- 
oufly  mute. 

It  was  endeavoured  by  all  means  to  avoid  the  trial  by 
battel^  and  to  encourage  that  ^^y  jury^.  Thus,  in  an  ap- 
peal for  breaking  the  king's  prifon,  the  battel  was  not  al- 
lowed. If  the  defendant  was  taken  at  the  fuit  of  the  appel- 
lor, and  had  cfcaped,  he  was  oufied  of  his  battel,  that  be- 
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ing  a  fort  of  prifon-breakingn^;  the  fame  where  a  defendant  CHAP,  xvi, 
was  taken  with  the  manor".  The  trial  by  jury,  or  per  £dw  III. 
pais,  in  civil  caufes,  and  the  manner  in  which  it  was  now 
ordered,  has  been  already  mentioned  :  this  trial,  in  crimi- 
nal cafes,  preferved  an  analogy  with  it,  being  diftinguifh- 
cd  by  very  few  peculiarities.  It  was  no  longer  thecuftom, 
as  in  Bra6ton*s  time  o,  for  the  defendant  to  put  himfelf 
upon  a  particular  pais  or  hundred,  or  for  the  judge  to  di- 
re6t  the  fact  to  be  tried  by  one  pais  in  preference  to  an- 
other. The  prifoner  put  himfelf  «/>a«  the  country  generally, 
which  implied  a  jury  of  the  county  where  the  fa6t:  arofe  ; 
but  fo  much  of  the  old  pra6tice  continued,  that  the  pais 
were  to  confift  of  fome  hundredors  belonging  to  the  hun- 
dred where  the  vill  in  which  the  fa61:  was  faid  to  be  done 
was  {ituated.  Thus,  though  the  idea  of  the  jury  coming 
from  the  vicinage,  and  beingtherefore  acquainted  with  the 
fa6b  they  were  to  teftify,  was,  in  fome  meafure,  given  up, 
this  legal  privity  was,  however,  ftill  preferved  in  conftruc- 
tion  of  law  ;  for  though  the  people  of  one  hundred  were 
permitted  to  try  a  h6i  committed  in  another,  the  people 
of  one  county  were  not  fuppofed  to  know,  nor  were  fuf- 
fered  to  try,  a  hQ:  arifing  in  another.  Therefore,  where 
a  man  was  taken  in  the  county  of  S.  with  goods  that  he 
had  flolen  in  the  county  of  iV.  it  was  faid,  that  the  juftices 
in  the  county  of  S.  might  put  him  to  anfwer  ;  and  if  he 
pleaded  not  guilty,  they  might  fend  ior  a  pais  in  the  coun- 
ty of  M  no  jurors  in  the  county  of  S.  being  competent  to 
the  trial  of  a  foreign  fa£t  P. 

We  have  feen  a  ftatute  made  in  this  reign,  ordaining,   1 
that  no  indidor  Ihould  be   put   on  the  deliverance  of  the 
prifoner  whom  he  had  joined  in  indiding^;   fuch  therefore 
was  a  good  challenge  to  a  juror.     In  order  to  enable  the 
defendant  to  make  fuch  challenge,  it  was  ufual  to  put  the 

»"  I  AfT.  3.  6.  »  26  AlT.  32. 
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CHAP.  XVI.  indiaors'  names  to  the  indiament  ;  and  it  was  a  good  cx- 
tow.  III.  ception  to  an  indiament,  if  it  was  without  them  '-.  A 
doubt  might  be  raifed  who  were  meant  by  the  indiaors  ; 
and  it  feems,  that  it  fignified  not  only  the  jurors  who  pre- 
fented,  but  thofe  alfo  who  were  fworn  to  inform  them,  or 
who,  in  the  modern  language  of  the  law,  preferred  the 
indiament ;  and  in  that  fenfe  was  the  word  /«^//f?d?r. taken 
at  this  time  %  If  fo,  the  praaice  now  was  to  challenge 
them,  as  well  as  the  prefentors ;  and  it  was  probably  their 
names,  as  well  as  thofe  of  the  prefentors,  that  were  re- 
quired to  be  on  the  bill  of  indiament*. 

The   courts   feem    to  have   carried  the  con(lru6lion 
of  the  above  flatute  further  than  the  bare  letter  of  it  war- 
ranted ;  for  where  one  of  the  indiaors  in  trefpafs  got  him- 
felf  to  be  made  foreman  of  the  jury  to  try  the  iflue  in  an 
aaion  brought  for  the  fame  trefpafs,   he  was  committed  to 
the  Marfhalfea,  and  paid  a  heavy  fine;  for  (they  faid)  he 
ought  to  have  challenged  himfelf  t.    What  other  caufes  of 
challenge   were  allowed  by   the  court   have   been  Ihewn 
before,  in  fpeaking  of  juries  in  civil  aaions  ;    but  to  pre- 
vent  defendants   in  criminal  cafes    creating  delay,    and 
avoiding  a  trial  by  repeated  challenges,    it  was  laid  down 
as  a   rule,    that   v<;'here  a  defendant  challenged  generally 
three  inquefts  without  caufe,  he   was  to  be  confidered  as 
refufing  the  law  ;   but  if  he  (hewed  fufficient  caufe  of  his 
challenge,  he  might  challenge  even  more  ".     If  a  defen- 
dant  did  noc    appear  to  take  his  trial,  procefs  of  capi{is 
ifTued  againft  him  ;  and  nothing  elfe  could  be  done  ;  for  it 

■  44  Ed.  Ill,    43.      The  feals  of  ufe,    the    names   of  the   profecutor 

the  indidlors  were,    by  rtatute,    re-  and  witnefTes  arc  (li!l  indorfed  j  but 

quired  to  be  annexed  to  indiftments.  the  point  of  law  which  made  either 
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\fas  a  rule,   that  an  inqueft  fhould  never  be  taken  by    CHAP  xvk 
default  in  criminal  cafes.  edvv.^II. 

Sanctuary,  abjuration,  and  clergy,  had  undergone 
very  little  alteration.  The  law  upon  thefe  heads  ftood  ^j'"^""'^  ^^'^ 
at  prefent  as  follows  :  If  a  perion  had  been  drawn  violent- 
ly from  the  place  where  he  had  tak  n  fan6tuary,  he  might  • 
plead  this  to  an  appeal  or  indi6i:ment.  Where  a  provor 
was  nonfuit  in  his  appeal,  and  then  pleaded  that  he  was  for- 
cibly taken  from  fuch  a  church,  where  he  had  fled  for  fanc- 
tuary,  and  prayed  to  be  rel1:ored  ;  it  was  adjudged,  that,  as 
he  had  omitted  to  plead  that  at  firft,  he  fhould  be  hanged 
upon  the  nonfuit  ^  A  perfon  delivered  to  the  fherifFto  be 
executed,  if  he  efcaped  to  a  church,  was  not  allowed  the 
privilege  of  fanduary  y.  Of  all  thefe  places  of  fanduary 
(and  they  were  very  numerous),  the  principal  was  one  at 
Weftminfler,  which  belonged  to  the  abbot  of  that  religious 
houfe.  This  was  enjoyed  under  a  grant  from  one  of  our 
kings.  It  was  endeavoured  in  this  reign  to  extend  the  pri- 
vilege ot  this  place  to  debtors  and  accomptants,  and  to 
other  cafes  befides  felony  ;  but  upon  exhibiting  the  charter 
granting  the  privilege  of  fan6luary  to  the  abbots,  they  ap- 
peared to  claim  under  the  following  words  :  ^^d  quifquis 
fugitivus  de  quolibet  loco  pro  qwkunq  ;  caujd  cujufcunq  ;  con- 
ditionis fuerlty  ft  ipfe  sanctum  locum  Wejlmonafterii  fu- 
giens  ititravlt,  memhroriim  et  vita  impunitatem  confequatur  \ 
and  it  was  decided  by  all  the  juftices,  notwithftanding  the 
feemingly  general  exemption  given  by  fomeof  thofe  words, 
that  the  fanduary  was  confined  to  felons  '^,  The  refort  of 
felons  to  this  place,  being  in  the  metropolis  of  the  kingdom, 
muH:  have  been  very  great,  and  produ6tive  of  great  difor- 
ders.  The  abbot  of  Wellminftcr  was,  befides,  the  ordi- 
nary of  the  khijr's  bench,  and  had  a  prifon  (which  in  later 
times  was  the  Gate-houfe)  where  he  kept  thofe  clerks  that 
were  delivered  to  him  from  the  Marlhalfea  ^ 

«  21  Ed.  III.  17.       y  zn  AfT.  54.       •  29  Afl".  34.       »  zi  AIT.  12. 

The 
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The   manner  of  delivering  clerks  to  the  ordinary,  if 
clergy  was  claimed  upon  the  arraignment,   was  the  fame 
as  in  Britton's  time  ^.     A  jury  ufed  to  be  impannelled  en 
officio  to  try  the  fa6t  of  clergy  ;  and  this  was  the  praQ:ice 
in  the  lad  reign.     Clergy  was  allowed  to  a  defendant  in 
appeal  as   well  as  on  an  indi6lment,  and  a  provor  might 
have  his  clergy  c.     It  fcems,  that  a  clerk  had  not  his  privi- 
lege if  he  was  not  demanded,  or  was  difowned,  by  the  or- 
dinary.    A  clerk  was  found  guilty  of  felony,  and  fhewed 
his    clerklhip  by  reading,   but  nobody  challenged  him  ; 
however,     he    was   not   hanged,    but     fent   to    prifon : 
and   this  was  the  ufual  courfe,  as  it  (hould  feem,    where 
the    party  v;as    found   guilty   by    the    inqueft   ex   officio 
only.     For  where  the  fame  clerk,    chufing  to  rifk  a  trial 
rather  than  fuffer  indefinite  imprifonment,   renounced  his 
clergy,   pleaded  to    the  country  de  bono  et  malo^    and  was 
found  guilty,  but  again  claimed  his  clergy,    and  no  ordi- 
nary appeared  to  challenge  him,  he  was  hanged  ^.  Again, 
where  a  man  was  found  guilty,  and,   upon  his  claiming 
his  clergy,  was  refufed  by  the  ordinary  becaufe  he  had  broke 
the  archbifhop's  prifon,  he  was  hanged,  by  the  advice  of 
all  the  juftices  «.     A   clerk  was  attainted  of  breaking  the 
bifhop's  prifon,  and  claimed  his  clergy  ;  but  it  was  anfwer- 
ed  by  the  judge,  yr/v/?r<2  legis  auxilium  invocat,  qui  in  legem 
£omm:tt:t.     He  faid,    if  the  bifliop  would  claim  him,   he 
might  have  his  privilege  ;  but  the  ordinary  difclaimed  him, 
and   he  was  hanged  ^.     As  there  was  this  diftin61:ion  be- 
tween a  convi6lion  by  the  jury  ex  officio,  and  that  de  bono  et 
malo^   it  was  advifcable  for  a  clerk  to  claim  his  clergy  on 
the  arraignment,  left  he  fliould  not  be  demanded  by  the  or- 
dinary after  conviction  Z. 


•»  Vid.  ant.  vol,  \\.  272. 

«  43  Ed.  III.  42.  Bro,  Clerg.  -6, 

^   12  Arr.  15. 

•   12  AlT  39. 

^  27  AflT  42. 

»  JJro'Af,  not  obfcrving  the  diffe- 


rence between  a  conviction  by  tJiefe 
twojurlas,  concludes,  that,  as  fome 
fuch  difclaimed  clerks  were  hanged, 
and  fome  not,  it  refted  wholly  on 
th3  difcretion  of  the  juftices.  Bro. 
Clcrg.  9. 

When 
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will  and  pleafure  of  the  ordinary,  it  was  reafonable  enough     V^^'^VXJ 


to  allow  it  in  the  offence  of  facrilege,  the  church  being  at 
liberty  to  pardon  offences  againfl:  itfelf.  It  was  there- 
fore held,  that  dealing  a  chalice  did  not  preclude  a  man  from 
his  clergy,  if  he  was  claimed  by  the  ordinary  h.  If  a  clerk, 
had  acknowledged  that  he  was  not  a  clerk,  yet  he  would 
afterwards  be  permitted  to  read,  and  {hew  that  he  was  one. 
Reading  feems  to  have  been  the  grand  evidence  of  clergy : 
however,  we  find  ^S^^^jr^:/ adopting  the  laying,  quid  lit  era- 
tufa  non  facit  clericum  niji  labet  Jacram  tcnjuram'^  and 
that  an  ordinary  challenging  one  who  was  not  a  clerk  (hould 
lofe  his  temporalities  ••  A  priefl:  who  had  abjured,  return- 
ed without  the  king's  licence  ;  and  being  arraigned  for  this 
offence,  and  pleading  his  clergy,  he  was  fent  to  prifon,  and 
it  was  faid  he  would  have  been  hanged  had  he  been  a  lay- 
man^. 

Another  plea  which  prevented  the  going  on  to  trial, 
was  that  of  autre  foit  acquit  of  the  fame  felony  ;  upon 
which  the  defendant  was  expe6ted  to  produce  the  record  of 
acquittal  '.  It  feems  not  to  have  been  fettled  whether  autre 
foit  conviSi^  or  attaint  (for  no  diftinOiion  was  yet  made  be- 
tween "^  them),  fhould  be  a  plea  to  avoid  a  fecond  trial. 
Where  a  man  was  appealed  by  three  appeals  of  robbery, 
and  was  convi6led  on  one,  the  juffices  had  great  doubt 
whether  he  fhould  be  put  to  anfwer  to  the  reff,  or  hanged 
upon  that  convi61:ion.  This  doubt  was  entertained  through 
tendernefs  to  the  other  appellors,  who  could  not  have  refti- 
tution  without  a  convi6lion  ;  but  upon  confederation,  the 
man  was  hanged  without  being  arraigned  upon  the  other 
appeals,  and  the  parties  had  reffltution  of  their  goods  with- 
cut  a  conviction".     When  this  mode  was  flruck  out,    it 


J^  26  Air.  27. 

i  26  AfT.  19. 


^  26  AfT.  15. 

">  Vid.  ant.  vol.  II. 

»  44  Ed,  III.  44.  b. 


probably 
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CHAP.  XVI.    probably  foon  became  fettled,  that  autre  foil  attaint  fhoulcl 
^^^^^      be  a  good  plea  to  an  indidment  or  appeal. 

The  law  of  forfeiture  was  flridly  enforced  in   thefc 

Of  forfeiture.  timesj  and  the  occafions  of  exercifing  it  feem  to  have  been 
as  eagerly  caught  at.  It  was  held,  that  where  a  defendant 
claimed  his  clergy  after  verdi 61  of  conviflion,  the  judg- 
ment vjzs  fufpendatur  per  collunii  and  by  virtue  of  this  he 
forfeited  his  goods.  This  was  another  reafon  for  praying 
clergy  before  verdi6l:  ;  for  then,  there  being  no  pretence 
for  fuch  a  judgment,  there  was  not  properly  a  forfeiture  '^ ; 
though  there  are  not  wanting  inftances  where  the  forfeiture 
was  enforced  even  in  fuch  cafes  P.  It  fhouid  feem  that  no 
interval  was  left  between  the  verdi6i:  and  judgment,  but 
that  it  was  ufual  to  enter  it  immediately  ;  and  therefore,  in 
all  the  old  books,  the  conviElion  and  attainder  are  fpoken  of 
without  any  diil:in6tion,  as  if  they  were  the  fame  thing. 
The  forfeiture  in  the  time  of  Bra^lon  feems  to  have  been 
more  general  than  it  was  now  held  to  be ;  they  then  forfeited 
^// rights  of  a6liom.  The  law  now  was,  that  though  debts 
by  obligation  were  forfeit,  yet  fimple  contra6t  debts  were 
not  ;  the  reafon  for  which  was,  as  has  been  before  obferved, 
that  the  defendant,  who  might  wage  his  law  in  fuch  cafe, 
would  be  deprived  of  that  privilege  when  fued  by  the  king  >". 
The  goods  were  forfeited  by  the  ifTuc  of  the  exigent y  though 
the  party  might  be  afterwards  acquitted  of  the  felony  ». 
One  who  iled  to  a  church  for  felony  forfeited  his  goods,  as 
in  other  cafes  of  flight,  with  the  profits  of  his  lands  ;  and 
it  he  abjured,  he  forfeited  his  lands  alfo  '.  It  was  faid,  that^ 
land  purchafcd  after  a  felony  committed,  was  forfeited 
equally  with  that  enjoyed  before  ".  In  cafe  of  a  feoffment 
to  baron  and  feme  in  fee,  if  the  baron  committed  felony, 
the  land  was  not  forfeited,  but  furvived  intire  to  the  feme. 


♦  40  Ed.  J[I.  42. 
»  FItz.  Air.  116. 
^  Vid.  ant.  vol-  II.  21, 
»  CO  Afl",  I. 


•  22  Afl*.  21,  &  pafTim. 

•  Bro.  Foif.  121, 

•  48  EJ,  III.  2. 


on 
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on  the  idea  that  the  feme  could  take  no  moiety  with  her    chap.  xvi. 

hufband^.  .      .        .        .       ■  EmTm- 

Where  a  perfon,  being  ifTue  in  tail,  was  outlawed  for 
felony  during  the  life  of  the  tenant,  and  had  his  pardon,  he 
might  enter,  after  his  anceftor's  death,  as  heir  in  tail,  tho' 
it  would  be  otherwife  with  the  heir  in  fee-fimple ;  but  it  was 
thought,  that  fliould  theanceftor  die  before  the  pardon,  the 
heir  in  tail  could  not  enter,  becaufe  the  king  would  be  in- 
titled  to  the  profits  during  the  life  of  the  outlaw  7.  The 
ftriking  of  a  juror  for  giving  a  verdicl  againfl:  a  man  in  the 
hall  at  Weftminfter,  was  an  offence  that  was  punifhed  with 
lofs  of  lands  and  goods,  befides  amputation  of  the  right 
hand  2.  Not  to  bring  this  calamity  of  forfeiture  on  a  man 
before  he  was  proved  guilty,  the  law  ftill  preferved  the  hu- 
manity it  profeffed  in  Bra6lon's  time^.  The  fheriff  was 
not  to  feize  and  carry  away  the  goods  of  a  felon  immediately  ' 

upon  his  being  indi61:ed,  but  to  take  furety  of  the  party  that 
they  fhould  not  be  withdrawn  ;  and  if  he  would  not  give 
furety,  they  were  to  be  put  into  the  hands  of  the  neighbours 
to  be  kept  till  the  event  of  the  profecution  was  known^. 


The  dominion  of  laws  and  of  a  fettled  government  feems 
fully  to  have  eftabliihed  itfelf  under  the  great  power  and  '^^^  ^'"^  ^^ 

■f  or  government. 

popularity  of  this   prince.     The   law  was  a  prote6i:ion  to 

the  property  and  lives  of  the  people:    and  there  generall/ 

appeared   in  the  reigning  power  an  anxiety  to  preferve  it 

unvlolated.     However,  it  cannot  be  denied  that  this  king, 

as  well  as  his  predeceffors,    difcovered  a  ftrong  attachment 

to  the  old  prerogatives;   and  there  are  nofwanting  inftan- 

ccs  wherein  he  a61:ed  illegally,  and  infringed  the  undoubted 

rights  of  the  people. 

The    many  confirmations  of  Magna  Charta^  and  the 

flatutes  made  to  prohibit  protections,  are  flrong  proofs  of 

'  4  Afl".  4.  «  Vid.  ant.  vol.  II.  34. 

y  29  Air.  61.  »'43Ed.  III.  24. 

•41  An;  25, 

the 
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the  pra£lices  which  called  for  fuch  parliamentary  interpofi- 
tion.  All  the  ancient  prerogatives  of  the  crown  were,  at 
one  time  or  other,  cxercifed  by  this  king.  'I'he  levying 
of  money  without  afTent  of  parliament  ;  the  difpenfing 
power;  an  oblique  confirmation  of  that  power  by  ftatute 
1  Ed.  III.  c.  ;  monopolies,  loans,  imprifoning  members 
of  the  houfe  of  commons  for  freedom  of  fpeech,  extenfions 
of  the  forefts,  renewal  of  the  commiflion  of  Trailbafton  S 
prefling  men  and  ftiips,  levying  arbitrary  fines,  the  council 
obliging  people  to  find  recruits'^;  all  thefe  extraordinary 
exertions  of  power  were  kept  on  foot  by  Edward  the 
Third. 

The  regard  paid  by  this  prince  to  the  fan6lion  of  the  le- 
giflature  is  (hewn  in  one  flrong  inftance  :  Having  found  it 
iiecefTary  to  copfent  to  an  a6l  of  parliament  by  which  the 
controul  over  his  great  officers  had  been  taken  from  him, 
and  conferred  on  the  parliament;  he  ifTucd  an  ediS,  in 
which  he  aflirms,  tliat  he  only  diJJ'embled  when  he  feemed  to 
ratify  that  a6t,  but  that  he  had  never  in  his  own  breafl  gi- 
ven his  aflent  to  it.  To  prevent,  therefore,  the  inconve- 
niences which  he  thought  he  forefaw  would  follow  from 
that  law,  he,  with  the  advice  of  his  council,  and  fome 
carls  and  barons,  thereby  abrogated  and  annulled  it.  The 
next  parliament,  fo  far  from  taking  any  notice  of  this  ex- 
traordinary proclamation,  conf^jnted  to  a  regular  repeal  of 
the  ilatutC*-. 

When  the  parliament  was  thus  contemned  in  its  legifla- 
tive  capacity,  the  king  could  have  no  trouble  in  managing 
its  judicial  decifions  according  to  the  exigency  of  his  own 
occafions. 

The  earl  of  Kent  %vas  attainted  by  parliament,  without 
any  formaliiyof  enquiry.  Rt^g^T  Mortimer,  who  had  pro- 
cured thai  attainder,  was  himfclf  accufed  before  parliament. 


«^l  Ed.  III.  4r. 

^  Hum.  wl.  II.  490, 


•  Hum.  vol.  II.   414,  Pari.  Hift. 
vol,  I   264. 

and 
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and  condemned  by  the  lords  upon  the  mere  exhibition  of    Chap.  xvi. 
the  articles,  "  without  any  further  enquiry,  becaufe  every   *~   ~:~  .T* 

•'  EUW.  ill, 

thing  therein  contained  was  notorious,  and  known  to 
themfelves  f."  About  twenty  years  afterwards  this  attain- 
der was  reverfed  in  favour  of  his  Ton  ;  and  the  reafon  there 
given,  was  the  illegality  of  the  proceedings.  It  isobferved, 
that  the  principles  of  law  and  juftice  in  thefe  times  v/ere 
cftablifhed,  not  in  fuch  a  degree  as  to  prevent  an  iniqui- 
tous fentence  agalnft  a  devoted  perfon,  but  fufficicnt  to 
ferve  as  a  reafon  for  its  reverfal  on  a  change  of  things  in 
favour  of  himfelf  or  his  party  §. 

The  next  obje<3:sof  enquiry  are  thofe  monuments  of 
legal  antiquity  which  contribute  to  furnilh  information 
through  the  reign  of  this  king.  Thefe  are  the  Statutes, 
Parliament-rolls,   Year-books,  and  fome  fmall  law  trails. 

The  ftatutes  from  the  beginning  of  this  reign  are  called  The  Nova  Sta* 
Nova  Stattitay  as  contra-diftinguifhed  from  thofe  which  '"^''* 
preceded.  It  feems  that  the  commons  began  now  to  take 
fome  partial  Ihare  in  the  legiflature,  for  mofl:  of  the  princi- 
pal a6ts  made  in  this  reign  were  made  upon  petitions  of  the 
commons.  However,  even  in  thefe  inftances,  where  the 
motion  for  a  law  originated  with  the  commons,  and  after 
the  anfwer  of  the  king  was  favourable,  it  ftill  remained 
with  the  king  and  his  council  to  digefl:  the  whole  into  the 
form  of  a  ftatute,  as  in  former  times  :  the  anfwer  to  the 
commons  very  often  intimated,  that  the  king  would  con- 
fult  with  others  before  he  granted  the  petition  ;  and  this 
was  never  thought  derogatory  to  their  rights. 

This  will  appear  plainly  from  feveral  petitions  andan- 
fwers  on  the  parliament-rolls.  In  the  2ifl:  year  of 
the  king,  to  a  petition,  requefting  the  king  to  increafe 
the  fees  of  the  judges,  he  anfwered,  that  he  would 
call  to  him  the  great  pcrfons,  and  mention  the  matter  to 

'"Pari.  HiA.  vol,  I.  223,         «  Hum.  vol.  II.  379. 

them. 
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them,  and  upon  their  advice  would  ordain  fuch  remedy  af 
ftiould  be  proper  ^.  Again,  upon  another  petition  in  the 
fame  parliament,  he  anfwered,  he  would  advife  with  his 
council.  When  petitions  were  delivered  in,  they  were 
fometimes  not  attended  tx)  with  fo  much  difpatch  as  the 
commons  expe6led.  In  the  22d  year  the  commons  prayed 
they  might  be  anfwered  prefently  ;  to  which  it  was  anfwer- 
ed, that  they  fliould  be  anfwered  after  Eailer  '.  Notwith- 
ftanding  thefe  remonflrances,  it  continually  happened  that 
the  making  of  laws  was  delayed  ;  for  though  the  petition 
might  be  anfwered  at  the  feflion  in  which  it  was  prefented 
(and  this  was  not  always  the  cafe),  yet  fometimes  feveral 
years  elapfed  before  it  was  framed  into  a  law.  Mofl:  of  the 
a6is  which  in  the  ftatute-book  appear  in  the  25th  year  of 
the  king,  were  anfwered  in  the  21  ft  year  ;  fome  were  de- 
layed longer.  The  petition  about  error  in  the  court  of  ex- 
chequer was  prefented  firft  in  the  2  ■  fl:  year,  and  anfwer- 
ed ;  but  the  petition  and  an^ver  were  both  forgotten,  and 
the  commons  petitioned  again  the  next  year,  when  the  for- 
mer anfwer  was  referred  to  by  the  king '^  ;  and  after  all, 
it  was  not  put  into  a  ftatute  till  the  3ifl:  year  K  Many 
inflances  are  to  be  found  of  the  like  delay. 

When  flatutes  were  framed  fo  long  after  the  petition 
and  anfwer,  it  is  not  to  be  wondered  that  they  did  not  al- 
ways correfpond  with  the  wishes  of  the  petitioners,  but 
were  modified  according  to  fome  after-thought  of  the 
king's  officers  who  had  the  care  of  penning  flatutes. 
The  commons  often  complained  of  this.  In  the  2 2d  year 
they  prayed,  that  the  petitions  anfwered  in  the  laft  parlia- 
ment might  not,  under  pretence  of  any  freTn  bill  or  peti- 
tion, be  altered  or  changed.  But  not  with  fl:anding  this 
remonflirance,   the  petition  and  anfwer    were  not  always 

^  Cott.  Abri.  2T  Ed.  III.  6.  Id.  Ill   25. 

ilhkl.  i2Ed.  IH.  7.  »5iat.  3iEd.  III.  ft.  I.e.  12. 

*Ibid.  zi  Ed.  III.  26.  and  2* 

adhered 
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adhered  to,  as  the  cxa^  model  for  the  ftatutc.  In  the 
25th  year,  a  petition  was  exhibited  againft  fuing  before 
the  council,  when  part  of  it  was  granted  ;  as  to  the  reft, 
the  king  faid  he  would  be  advifed^  ;  and  yet  ftat.  25  Ed. 
III.  ftat.  5.  c.  4.  cna6ts  the  whole.  Again,  in  the  famous 
flat.  36  Ed.  III.  flat,  i,  c.  15.  about  law  proceedings, 
after  the  words  of  the  petition  are  added,  "  and  that  they  be 
entered  and  enrolled  in  Latin;''  of  which  there  is  no  notice 
at  all  in  the  petition  ". 

The  variations  above  mentioned  do  not  appear  to  be 
very  material  ;  they  did  no  more  than  explain  in  a  fuller 
manner  what  perhaps  was  the  kr\(t  and  aim  of  the  peti- 
tion. It  was  more  important  when  a  petition  was 
granted,  and  afterwards  never  heard  of;  an  inftance  of 
which  is  to  be  found  in  21ft  year,  when  a  petition,  pray- 
ing that  writs  of  error  might  be  allowed  in  a6tions  qui  tam, 
was  granted  by  the  king  ;  though  there  appears  no  fubfe- 
quent  ftatute  to  carry  it  into  execution  °.  There  are  ma- 
ny intimations  in  the  parliament-rolls  of  a61:s  being  to  be 
made,  of  which,  however,  we  find  no  other  trace  whatever  P. 

It  is  not  probable  that  thefc  petitions  and  anfwers  were 
wholly  difappointed  of  their  effe6i:,  though  they  were  not 
thrown  into  the  form  of  a  flatute.  It  feems,  the  parliament, 
upon  the  petitions  of  the  commons,  cxercifed  two  branches 
of  authority  ;  by  one  of  which  it  legiflated,  or  made 
new  laws  ;  by  the  other,  it  interpreted  the  then  exiting 
law.  When,  therefore,  a  declaration  of  fome  point  was 
prayed  by  petition,  it  was  the  bufinefs  of  the  receivors  and 
tryers  of  petitions  to  confider  whether  the  matter  prayed 
could  be  complied  with,  conformably  witli  the  then  cxill- 
ing  law  ;  or  whether  it  would  be  new,  and  inconfiftent 
with  it  ;  for  in  the  former  cafe,    an  anfwer,  accompanied 
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with  fome  inftrumentto  teilify  it,  would  of  itfelf  be  fuT' 
ficient  to  warrant  it  ;  in  the  latter,  there  mud  be  an  ex- 
prefs  ftatute.  It  is  in  this  way  that  the  following  words  of 
flat.  15  Ed.  III.  c.  7.  are  to  be  underftood  :  *«  That  the 
*'  petitions  fhewed  by  the  great  men  and  the  commons  be 
affirmed  according  as  they  were  granted  by  the  king  \ 
that  is  to  fay,  fome  by  ftatute,  and  the  others  by  charter 
''  or  patent y  and  delivered  to  the  knights  of  the  fliire,  with- 
'*  out  paying  any  thing." 

Many  examples  of  a  like  diftin6tion  may  be  produced 
out  of  the  parliament-rolls.  In  the  2ifl:  year  of  the  king, 
it  was  prayed  by  the  commons,  that  a  plaintiff  in  debt  or 
trefpafs  might  have  execution  of  the  land  which  the  de- 
fendant had  the  day  of  the  writ  purchafed.  To  this  it 
was  anfwered,  that  it  could  not  be  done  ivithout  ajiatuie, 
upon  which  the  king  would  advife  with  his  council  T.  Again 
where  the  king  granted  lands  forfeited  for  treafon,  the 
commons  prayed  it  might  be  declared,  whether  in  fuch  cafe 
the  donees  held  of  the  kiilg,  or  of  the  lord  of  whom  the 
traitor  held.  To  this  it  was  anfwered,  that,  for  the  pre- 
ferft,  it  fhould  remain  as  it  had  formerly  been  ;  but  if 
declaration  thereof  was  to  be  made,  it  fhould  be  by  good  ad- 
vice, among  other  articles  whereof  «(?z^  law  was  required  '". 
A  fimilar  anfwer  was  given  to  feveral  other  petitions  in 
that  parliament  ^ 

These  pafTages  very  clearly  intimate,  that  there  was 
another  parliamentary  way  of  fettling  the  law  than  by 
Jlatutes ;  and  that  way  muft  have  been  the  charters  and 
patents  mentioned  in  the  above  a61:.  Laws  of  this  fort 
had  no  other  fan6Lion  than  the  parliament-roll,  where  the 
anfwer  was  written  ;  and  thefe  were  probably  what  were 
called  ordinances,   being  of  equal   force  and  validity  witb 
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JIatuteSy  but  lefs  folemn  and  public,  becaufe  they  were  only  CHAP.  xvi. 
a  declaration,  and  not  an  alteration,  of  the  law.  A  llatutc  ^^^^y  ^, 
was  drawn  up  with  the  advice  and  deliberation  of  the 
judges  and  other  learned  men,  and  was  entered  on  a  roll, 
called  the  Jlatute-roll ;  afterwards  the  tenor  of  it  was  an- 
nexed to  a  proclamation-writ,  directed  to  feveral  Iheriflfj 
to  proclaim  it  in  their  county-  Ordinances  were  never 
proclaimed  by  the  fherifF;  but  it  was  fometimes  recom- 
mended by  the  king  to  the  commons  (probably  by  a  char- 
ier or  patent)  to  publifh  them  in  their  county. 

Though  thefe  were  the  peculiar  and  dift:in<5t  offices  of 
ftatutes  and  ordinances,  it  is  ftill  clear,  that  many  things 
which  were  mere  declarations  of  the  old  law,  wete  done 
by  ftatute,  as  appears  by  the  formal  words,  and  by  the 
contents  of  feveral  :  and  as  every  thing  might  be  done  by 
flatute  that  could  be  done  by  ordinance,  it  depended  per- 
haps on  the  nature  of  the  fubject,  and  the  wifh  of  the 
managers  of  it,  whether  the  old  law  fliould  be  declared  by 
one  or  the  other.  A  flatute  was  an  ordmance,  and  lome- 
thing  more  ;  and  therefore,  though  ftatutes  may  fome- 
times be  called  ordinances,  yet  no  inattention  to  language 
would  excufe  the  converfe  of  the  propofition.  Though 
an  ordinance  could  be  altered  by  a  ftatute,  yet  a  ftatutc 
could  not  be  altered  by  an  ordinance.  After  all,  perhaps, 
the  principal  mark  of  a  flatute  was,  its  being  entered  on 
the  ilatute-roll. 

The  rolls  of  parliament  during  this  reign  begin  to  be 
very  complete,  and  form  a  very  valuable  acceffion  to  the 
documents  of  legal  information.  They  give  us  an  account 
of  proceedings  whether  judicial  or  legillative  ;  and  in  the 
former  are  more  particularly  full  and  fatisfa6lory  '. 

The  reports  of  thib  reign  fill  four  volumes.  Three  of  thefe    Reports, 

*  Manufcript   copies   of  the  par-     been  printed  by  the  authority  of  par- 
liament-rolls are  to  be  found  in  many     lianient, 
public  libraries  i  and  they  have  lately 
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are  diftlnguiflied  as  Year-hooks,  and  are  called  ihtfirfltfe' 
cond  and  third  parts  of  Edward  III.  'J'he  other  volume  ia 
called  Liber  AJfifarum  ;  being  a  collection  of  cafes  that 
arofe  on  affifes,  and  other  trials  in  the  country.  The  firft 
part  contains  the  firfl:  ten  years  of  this  king,  very  com- 
pletely reported  :  the  fecond  part  is  incomplete,  contain- 
ing the  i  7th,  iSth,  2ifl:,  22d,  one  term  of  the  23d,  the 
24th,  and  fo  on  to  the  3Cth  inclufivc  ;  then  there  is  a 
(Jhafm  till  the  38th  and  39th,  which  clofcs  the  book.  The 
thirdpart  begins  with  the  4Cth  year  (and  thence  it  is  com- 
monly called  the  ^adrageff?is)  and  goes  on  regularly  to 
the  end  of  the  reign.  'I'he  Liber  JJ/ifarum  contains  every 
year  regularly  all  thro'  the  reign. 

These  books  of  reports  have  not  maintained  an  equal 
reputation  with   pofterity  ;   the  book    of  alTifes   and  the 
^iadragefms  having  been  generally  preferred  to  the  reft. 
But  this  comparative  value  is  owing,  perhaps,  more  to  the 
accidents  of  time  and  circumftances,  than  to  any  intrinfic 
merit  of  their  own.     It  happened,  that  many    points    of 
learning  difcuiTed  in  the  firfl  and  fecond  parts  became  more 
obfcure,  and  lefs  known,  than  thofe  in  the  third  part  ;  in 
confequence  of  which,   very  few  cafes  are  abridged  from 
the  fecond  part  byFitzherbert  and  Brooke,  and  hardly  any 
from  the  firft  ;    and  as  thefe  two  abridgements  became  in 
after-times  the  principal  clue  to  the   Year-books,   not  to 
fay  the  fubftitutes  for  them,    the  firft  part  of  thefe  reports 
funk  into  oblivion,  and  the  fecond  was  little  regarded; 
while  the  .^adragefms  and  the  Liber  ^(ffi/arum  were  z\onc 
confulted  as  dcpofitaries  of  the  law  in  this  reign.  It  ftiould 
feem,  this  neglefl  of  the  older  Year-books  had,  unhappi- 
ly,  an  effe6l  upon  the  ftill  older  writings    of  Fleta  and 
Braclon.     A  ftill  wider  chafm   was   made  between  thofe 
authors  and  the  latter  end  of  this  reign  ;  and  as  the  chain 
of   legal  h.lrory,  by  which   their  fidelity  as   lawyers  would 
be   btft  demonftrated,   was  broken,    their  credit  and  au- 
thority were  confiderably  diminifhcd. 

However, 
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However,  viewing  thefe  volumes  with  the  prcpof-  CHAP.  xvr. 
fcflionofamodern  lawyer,  wemuft  certainly  concur  with  ^dw.  ul 
the  opinion  long  entertained  in  favour  of  the  ^ladragefms 
and  book  of  aflifes ;  for,  befides  that  queftions  are  there 
difcuffed  with  more  precifion  and  clearnefs,  they  contain 
more  of  thofe  points  of  law  that  have  furvived  to  the  pre- 
fent  times.  In  regard  to  precifion  and  clearnefs,  all  the  re- 
ports of  this  reign  excel  thofe  of  the  preceding  ;  but  the 
merit  of  thefe  volumes  is  of  a  peculiar  kind,  and  has  a  ve- 
ry different  appearance  from  what  has  in  later  times  been 
rConfidered  as  excellent  in  this  way.  We  find  here  no 
Jearned  argument,  no  quotation  of  cafes,  compared,  diftin- 
^uifhed,  and  applied  to  the  point  in  debate.  The  bench 
jarely  deliver  a  folemn  judgment,  fetting  forth  the  princi- 
ples and  grounds  upon  which  they  proceeded,  or  alledging 
any  former  determination  by  which  they  were  fwayed  :  a 
report  is  little  more  than  a  ftate  of  thefa6ls,  with  di^a  of 
law  on  both  fides,  unfupported  by  any  authority.  That  the 
allegations  and  arguments  of  counfel  fhould  be  unfupported 
by  adduced  authorities,  is  not  at  all  remarkable  at  a  time 
when  there  was  fuch  a  fcarcity  of  puMiihed  reports.  This 
want  of  written  memorials  of  the  law  was  repeatedly  la- 
jnented  in  the  reign  of  Edward  the  Firfl:  ;  and  one  of  the 
wifefl:  means  ufed  by  that  king  towards  improving  the  laWj 
was  the  ordering  of  law-books  to  be  written  ;  but  the  ef- 
feO:  of  fuch  an  undertaking  mult  be  flow.  We  find,  in 
,  the  reign  of  Edward  the  Second,  the  author  of  'J he  Mir- 
Tor  complains  that  the  law  in  his  time  was  not  fufficient- 
Jy  reduced  into  writing. 

During  fuch  a  (late  of  things,  the  knowledge  of  the 
law  muft  be  confined  to  the  praclicers,  and  fubfift  rather 
in  the  experience  of  old  profcfTors  than  in  volumes  of  re- 
ports; of  which  there  muft,  in  the  nature  of  things,  be 
few  in  this  reign,  and  thofe  kept  no  doubt,  with  fuJHcient 
*  jcaloufy,  for  the  ufe  of  their  owners  :  the  confequence  of 
which  would  naturally  be,  that,  with  the  ufc,  the  authority 

of 
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CHAP.  XVT.  of  them  in  a  great  degree  would  be  confined  to  their  pofiTcf-^ 
LDW~iii  '  ^'^^^'  '^^^'"^  were  certainly  no  reports  of  eftabhfhed  and 
general  credit ;  otherwife  it  is  not  eafy  to  imagine,  why  no 
adjudications  are  vouched  for  what  is  laid  down  as  law  in 
the  Year-books  of  this  reign.  According  to  the  form  of 
thefe  reporfs,  every  thing  is  to  be  taken  on  the  bare  au- 
thority of  the  perfon  pronouncing  it. 

However  unfupportcd  they  may  feem,  the  reports  of 
this  reign  have  always  had  great  weight  with  pofterity, 
tho'  received  upon  their  own  authority  alone  :  nor  is  this 
without  great  fhew  of  reafon.  Thefe  volumes  feemed  to 
claim  a  higher  regard  than  any  which  had  been  produced 
in  the  preceding  reigns.  The  law  here  fpoke  out  in  its 
own  written  annals,  and  was  delivered  by  the  oracles  of  it, 
the  judges  fitting  on  the  feats  of  juftice.  The  whole  method 
of  legal  proceeding  was  exhibited  to  the  reader.  This  was 
a  lively  way  of  tranfmitting  the  knowledge  of  our  laws ; 
it  commanded  a  more  ferious  regard,  and  feemed  to  carry 
in  itfelf  an  incontrovertible  authority  ;  unlike  the  treatifes 
written  by  private  men,  who,  however  learned  or  expe- 
rienced, could  not  aim  at  an  equal  degree  of  authenticity. 
This  confideration  placed  reports  in  the  highelt  lank  of 
law-books,  and  made  them  a  fort  of  authorities  in  them- 
felves;  while  the  treatifes  of  Bra6ton  and  Fleta  grew  to 
be  lefs  confidcred,  and  at  length  became  obfolete. 

The  reports  of  this  reign  engage  the  attention  of  a  mo- 
dern lawyer  more  readily  than  thofe  of  the  former,  and 
have  always  been  held  in  great  efteem.  The  learning,  how- 
ever, of  thefe  volumes  is  of  a  peculiar  kind.  Thro'  all 
the  reports  of  this  reign  there  is  perpetual  debate  on  mat- 
ters of  form  ;  which  were  fo  repeatedly  difcufled,  and  fo 
fully  examined,  that  numberlcfs  points  of  the  utmoft  im- 
portance in  the  pra61:ice  of  thofe  times  were  fettled.  The 
greater  part  of  the  reports  of  this  reign  feem  to  be  on  this 
fubje61:.     To  fay  nothing  of  the  firfl:  forty  years  of  this 

king. 
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king,  upon  turning  over  the  celebrated  ^adragefms  It  will     CHAP.  XVI. 
appear,  that  nine  parts  in  ten  relate  to  the  forms  of  writs,    ^£dw~jii  ' 
cf  pleadings,  andof  pradice  j  andof  thefe  nine,  fix  parts 
concern  real  a6^ions. 

While  the  fame  (late  of  things  remained,  and  the  fame 
learning  was  in  vogue,the  reports  of  tiiis  reign  mufl  have  been 
of  great  ufe,  and  accordingly  defcrvcd  every  encomium 
which  the  grateful  frudent  could  bedow on  them;  they  were 
accordingly  held  in  great  eftimation,  during moli  of  the  fuc- 
ceeding  reigns,  till  the  time  of  Henry  VII.  and  Henry  VIII. 
But  when  another  order  of  things  took  place  ;  when  real 
a6tionswent  out  of  ufe,  and  the  learning  concerning  them 
was  forgotten  ;  the  legal  annals  of  this  reign  mufl:  be  view- 
ed with  a  very  different  eye.  Amid  heaps  of  endlefs  cu- 
riofity  about  proceedings  in  real  actions,  we  find  a  very 
fmall  fpace  occupied  by  decifions  on  great  and  leading  prin- 
ciples of  law.  This  anxious  minutenefs  in  the  term  and 
condu6t  of  actions  had  fo  loaded  and  entangled  the 
practice  of  the  courts,  that  it  was  found  nccefTary,  in  after- 
times,  to  get  rid  of  them  altogether  by  a  revolution  in  the 
courfe  of  legal  remedies.  The  law-learning  of  Edward 
the  Third's  reign,  and  the  fcholaflic  learning  of  thofc 
times,  exhibit  alike  an  unhappy  mifapplication  ot  fagacity 
and  diligence  ;  and  it  is  only  by  a  partial  redemption,  that 
the  volumes  which  contain  the  one,  have  efcaped  that  obr 
livion  which  has  long  overwhelmed  the  other. 

The  reign  of  this  king  has  furnilhed  three  fmail  tracts 
on  law  fubje6ls  :   the  Old  "I enures^   Old  Nat uv a  Byev'nun^ 
..and  Neves  Narrationes, 

The  Old  Tenures  (fo  called  to  diftingcifh  it  from  Little-  old  Tenure, 
ton's  book  on  the  fame  fubjed)  gives  an  account  of  the 
various  tenures  by  v.'hich  land  was  holden,  the  nature  of 
cftates,  and  fome  other  incidents  to  landed  property.  It 
is  a  very  fcanty  trad,  but  has  the  merit  of  havinp-  led  the 
^ay  to  Littleton's  famous  work.     The   Nature  Breviuvi   I'^aturaErenn.ik. 

contains 
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CHAP.  xvr.  contains  thofe  writs  which  were  then  moft  in  ufe,  annex-' 
£DVV.  III.  ^"g  ^^  ^^^^"^  ^  ^o^'t  comment  concerning  their  nature,  and 
the  application  of  them,  with  their  various  properties,  ef- 
feds,  and  confequences.  This  work  became  a  model  to 
Fitzherbert,  in  writing  his  valuable  treatife  on  the  fame 
i\W  Narrath.  fyhjea.  The  colleaion  called  Nova  Narrationes  con- 
tains  pleadings  in  thea6lions  then  in  pra6lice.  It  confifts 
principally  of  declarations,  as  the  title  imports  ;  but  there 
were  fomctimes  pleas,  and  the  fubfequent  pleadings.  The 
Articuli  ad  Novas  Narrationes  is  ufually  fubjoined  to  this 
little  book,  and  is  a  fmall  treatife  on  the  method  of  plead- 
ing. It  fird;  treats  of  aftions  and  courts ',  then  goes  thro' 
each  particular  writ,  and  the  declaration  upon  it,  accom- 
panied with  dire6lions,  and  illuftrated  by  precedents.  The 
book  on  '^Ihe  Diverftty  Courts  is  faid"  to  have  been  wrttten 
in  this  reign. 
Mirceiianeous  It  is  beyond  dlfpute,  that  the  Temple  was  inhabited 

by  a  law  fociety  in  the  reign  of  Edward  the  Third.  Upon 
the  difTolution  of  the  order  of  Knights  Templars  in  the 
laft  reign,  their  pofleffions  came  to  the  crown.  The  N'eio 
Temple,  as  it  was  then  called,  to  which  they  had  removed 
from  their  houfe  in  Holborn,  about  the  beginning  of  Ed- 
ward the  Second's  reign,  was  granted  by  the  late  king 
fucceffively  to  the  earl  of  Lancafter,  the  earl  of  Pembroke, 
and  Hugh  Defpencer  the  fon,  upon  whofe  feveral  attainders 
this  property  again  devolved  to  the  crown.  In  purfuance 
of  a  decree  made  by  the  great  council  at  Vienna,  anno 
1324,  refpefting  the  pofFeffions  of  the  Templars,  king 
Edward  the  Third  granted  this  building  to  the  Knights 
Hofpitallcrs  of  St.  John  of  Jerufalem  ;  and  they  foon  after- 
wards, as  the  tradition  is,  demifed  it  at  the  rent  of  10  I. 
per  ann.  to  divers  profefTors  of  the  law,  who  came  from 
Thavies  Inn  in  Holborn  ^.     At   the  general  difTolution  of 
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religious  houfes,  when  the  inheritance  of  this  houfc  again 
fell  to  the  crown,  King  Henry  VIII.  granted  them  a  leafc, 
and  they  continued  tenants  to  the  crown  till  the  6th  year 
of  King  James  I.  when  that  king  granted  hofpitia  et  capi- 
talia  mejjuagia  cognita  per  nomen  de  le  Inner  ^/  /^  Mid- 
dle TEMPLE,  five  Novi  Temp/i,  to  Sir  Julius  Caefar 
and  others,  to  them  and  their  heirs,  for  the  ufe  and  recep- 
tion of  the  profeflbrs  and  (ludents  of  the  lawy. 

It  is  faid,  that  fome  profelTors  of  the  law  refided  in 
Gray's  Inn  during  this  reign,  under  a  leafe  from  the  lord 
Grey  of  Wilton,  who  was  feifed  of  the  inheritance,  and 
had  a  manfion  there.  The  inheritance  was,  in  20  Ed.  IV. 
purchafed  by  the  prior  and  monks  of  the  monaflery  of 
Sheene  in  Surry,  to  whom  the  ftudents  continued  tenants, 
at  the  rent  of  61.  J  3s.  4d.  per  ann.  At  the  difTolution  of 
religious  houfes,  Henry  VIII.  granted  the  inheritance  to 
the  fociety  at  the  above  rent,  in  fee-farm  ^. 

The  mofl:  authentic  memorial  of  any  fettling  of  the 
law-focieties  in  this  reign,  is  a  demife  in  i8th  of  Ed.  III. 
from  lady  Clifford,  apprenticils  de  banco  2,  of  that  houfc 
near  Fleet-ftreet  called  Clifford's  Inn. 

The  chancery,  as  well  as  the  king's  bench,  followed 
the  court,  and  the  chancellor  and  his  officers  were  intitlcd 
to  part  of  the  purveyance  made  for  the  king,  till  the  4th 
of  Edward  III.  when  he  fixed  his  feat  at  Weffminfler. 
The  place  where  the  chancellor  held  his  court  was  at  the 
upper  end  of  VVeftrninfter-hall,  at  a  great  marble  table 
(which  is  faid  to  be  covered  by  the  courts  Iincc  ere6ted 
there),  to  which  there  was  an  afcent  by  five  or  fix  ftcps  ^. 

The  falaries  of  the  judges,  though  they  had  continued 
the  fame  from  the  time  of  Edward  I.  to  the  25th  of  this 
reign,  were  again  become  very  uncertain.  In  28th  of 
Edward  III.  it   appears,  that  one  of  the  juftices  of  the 


'  Dugd,  Or.  Jur,  145,     *  Ibid.  272.     *  Ibid.  141. 


^  Ibid.  37. 

king's 
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CHAP.  XVI.     king's  bench  had  80  marks  per  ann.     In  39  Ed.  III.  the 

EDV/  lu       j^g^s  h^^  ^"  ^^^^  court  40I.     Thechief  and  other  barona 

in  36  Ed.  III.  had  40!.    In  39  Ed.  III.  the  jufticcs  of  the 

bench   had  40I.  and  the  chief  of  the   king's  bench  lOO 

marks  ^. 

A  HOUSE  had  been  founded  by  Henry  III.  for  the  re- 
ception of  convert  Jews.  The  prefidency  of  this  houfc 
had  been  ufually  granted  to  Tome  of  the  clerks  in  chancery, 
namely,  thofe  de  prima  forma,  who  were  always  eccle- 
fiaftics,  and  lived  as  a  part  of  the  chancery  in  the  king's 
palace  till  the  4th  of  Ed.  III.  In  the  15th  Ed.  III.  the 
headihip  of  this  houfe  was  annexed  by  charter  to  the 
keeperfhip  of  the  rolls,  which  was  confirmed  by  z^  of 
parliament  in  the  5 1  (i  year  of  this  king.  The  keeperfhip 
of  the  rolls  was  thereby  rendered  more  confiderable  ;  being 
endowed  with  this  houfe  of  the  gift  and  patronage  of  the 
king,  the  nomination  of  clerks  of  the  rolls  was  by  degrees 
afTumed  by  the  crown,  in  exclufion  of  the  chancellor. 
This  officer  for  keeping  the  rolls  was  antiently  called 
Gardein  de  Rolls  j  Clericus  et  Cujlos  Rotulorum  ',  then 
Clericus  Parva  Bagcs^  et  Cujlos  Rotulorum  et  Dcmus  Con- 
verforum.  In  no  ftatute  is  he  called  Majler,  till  the  i  ith 
of  Henry  VII.  cap.  18  ;  and  again,  in  25th  chap,  of  the 
fame  ftatute,  he  is  called  Clerk.  This  office  was  confider- 
^■d  as  a  preferment  for  ecclefiaftics  ^. 

"  Dugd.  Or.  Jur.  135.  ^  Hift,  Chanc  21, 
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CHAP.      XVII. 


RICHARD        ir. 


Copyholds — Statutes  of  Liveries— Qf  the  Clergy — Heretics 

Vicarages — Mortmain — Statutes  of  Labourers — Of 

Pernors  of  Profits  and  Ufes — Judicature  of  the  Council — 
Of  the  Parliament — Crigin  of  the  Court  of  Equity  in 
Chancery—Court  of  the  Con/iable  and  Marjhal—Ofthe 
Admiral — Court  of  Exchequer — Statutes  of  forcible  En- 
fries — OfTreafons — Scandalum  Magnatum- — Game  Laivs 
— •7«/?/V^i  of  the  Peace — The  King  and  Government. 


I 


N  the  reign  of  Edward  the  Third  we  took  a  iTiort  view  CHAP.XVII, 
of  the  law  in  general,  comparing  it  in  many  inftances     V^yVXJ 


with  its  antient  ftate,  as  delivered  by  Bra6ion  and  the 
older  writers.  It  feemed  that  a  great  obje6t  would  be  at- 
tained,  if  a  conne6tion  and  dependence  could  be  fhewn 
between  the  learning  of  thefe  two  periods  in  our  antient 
law.  After  this,  perhaps,  the  reader  will  be  content  that 
the  remainder  of  the  fubje61:  fhould  be  drawn  into  a  fmai- 
ler  compafs,  and  treated  lefs  in  detail. 

However,  this  wifii  to  fet  bounds  to  our  enquiry  mud 
be  governed  by  the  nature  of  the  materials.  The  progrefs 
made  in  the  alteration  or  improvement  of  the  law  by  deci- 
iions  of  courts,  is  by  many,  and  thofe  very  fhortlleps ;  and 
to  purfue  thefe  with  minutenefs,  if  at  all  pofli'^le,  would, 
when  on  queftions  not  wholly  new,  be  unentertaining 
iind  tirefome  :  but  it  is  very  different  with  flatutes  ;  they 
make  along  flrideatoncc,  and  the  advance  thereby  cfFeded 
is  too  difcernible  to  be  pafled  over  in  filence.      It  appears 

>herc- 
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CHAP,  xvn,  therefore  incumbent  upon  a  juridical  hiftorian,  whatever 
RICH  U  liberty  he  may  take  with  one  part  of  his  materials,  at  lead 
to  ftate  the  Cubftance  of  flatutes  with  fulhiefs  and 
fidelity.  Conformably  wirh  this  idea  we  Ihall,  in  the  re- 
mainder of  this  work,  continue  to  give  the  flatutes  at 
length,  as  in  the  former  reigns  ;  but  in  what  relates  to  the 
decifions  of  courts,  we  fhall  be  more  fparing  ;  fometimes 
confining  ourfelvcs  to  fuch  adjudged  cafes  as  relate  to  the 
new  points,  which  were  now  arifing  in  many  branches 
of  our  jurifprudence. 

In  the  prefent  reign,  we  {hall  omit  all  notice  of  the  de- 
cifions of  courts  :  partly  becaufe  the  reader,  who  has 
jufl:  left  the  preceding  reign,  will  perhaps,  for  the 
reafon  above-mentioned,  not  wifh  it;  partly  becaufe  no 
year-book  of  this  rtign  is  exiting,  and  the  remnants  and 
abflraclsof  adjudged  cafes,  which  are  to  be  found  in  dif- 
ferent compilations,  are  not  of  much  importance,  and 
would  hardly  add  a  link  to  the  chain  of  our  hiftorical  de- 
du6l:ion.  In  the  mean  time,  the  parliamentary  alterations 
of  the  law  are  of  great  moment,  and  will  amply  make  up 
for  the  deficiency  in  the  other  head  of  en<]uiry.  We  fhali 
therefore  take  a  view  only  of  the  ftatute-law  of  this  reign  ; 
and  we  fhall  divide  it  into  fuch  as  is  of  a  mifcellancous 
kind,  and  fuch  as  relates  to  the  rights  of  property,  and 
the  adminiflration  of  juflice. 

To  begin  with  the  former.  A  flatute  was  made  in 
the  2ifl  year  of  the  kiag,  to  annex  to  the  county  of 
Cheller  certain  forfeit  lands  which  had  belonged  to  the 
earl  of  Arundel :  it  was  at  the  fame  time  enaded,  that 
the  county  of  Chefler  fhould  thenceforward  be  called  The 
Principality  ofCheJler,  and  fhould  always  go  to  the  king's 
eldefi:  fon,  with  the  rights  and  franchifes  thereto  belong- 
ing a. 

*  Stat.  21.  Rlc.  II.  e.  9.     Vid.  ant,  vol.  I.  48. 

In 
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In  order  to  fecure  the  regular  attendance  of  perfons  in  CHAP.  xvrr. 
parliament,  it  was  thought  fit  to  make  a  ftatute,  in  the  i^icH  U 
5th  of  the  king  I',  ordaining,  that  all  perfons  and  com- 
monalties which  from  thenceforth  fhould  have  fumraons 
to  come  to  parliament,  (hould  attend,  as  they  were  bound 
to  do,  and  had  formerly  done  :  and  it  was  ena6ted,  that  if 
any  fo  fummoned,  whether  archbilhop,  bifhop,  abbot, 
prior,  duke,  earl,  baron,  banneret,  knight  of  the  Ihire^ 
citizen  of  city,  burgefs  of  borough,  or  other  {ingular  per- 
fon  or  commonalty,  abfented  himfelf  (unlefs  he  could  rea- 
fonably  and  honeftly  excufe  himfelf  to  the  king),  he  Ihould 
be  amerced,  and  otherwife  punilhed,  as  formerly  :  the 
fame  of  fherifFs  who  were  negligent  in  making  returns  of 
parliamentary  writs,  or  who  left  out  of  the  returns  any 
cities  or  boroughs  which  were  bound,  and  formerly  were 
wont  to  come  to  parliament.  The  election  and  return  of 
members  to  ferve  in  parliament,  were  further  confidered  in 
the  two  fubfequent  reigns, 
P  In  the  12th  year  of  the  king,  an  a<5^  was  made  to  remove 
fome  doubts  which  were  entertained  about  the  levying  of 
the  expences  of  knights  of  the  Ihire  upon  lands  held  by 
lords.  To  fettle  this,  it  was  enafted,  that  they  fhould  be 
levied  as  formerly,  with  this  confideration,  that  if  any 
lord,  or  any  other  man,  fpiritual  or  temporal,  had  pur- 
chafed'lands  or  tenements,  or  other  pofTeflions,  which  were 
contributory  to  fuch  expences  before  the  time  of  the  pur- 
chafe,    they  Ihould  continue  contributory  as  before. 

The  feudal  bond  between  lord  and  vaflal  had  been  of 
late  years  growing  weak  ;  and  we  find  now,  that  villains 
and  land  tenants  had  begun  to  break  out  into  violent  de- 
mands for  an  exemption  from  the  fcrvitude  in  which  they 
were  held  by  their  tenures.  In  the  firft  year  of  this  king's 
reign  a  ftatute  c  ^as  made,    appointing  commiflioners   to 

^  Stat.  2.  c.  4.  "^  Srat.  1  Ric.  II.  c.  6. 

enquire 
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CHAP.  xvn.  enquire  into  thefe  differences.  It  feems,  that  many  of 
RICHII  ^^^^^  claims  were  pretended  to  be  founded  on  the  evidence 
of  Domefday-book,  which  was  nothing  more  than  demand- 
ing, in  other  language,  to  be  put  in  the  condition  of 
landholders  in  the  time  of  Edward  the  ConfelTor  ;  the  cry 
that  had  been  kept  up  in  the  early  times  of  the  Norman 
conftitution.  Thefe  matters,  as  far  as  the  claim  of  right 
went,  were  referred  to  the  examination  of  the  parliament, 
while  the  juftices  of  the  peace  were  commiffioned  to  fup- 
prefs  the  tumults  and  outrages  committed  by  the  claim- 
ants. The  impatience  expreffed  by  thefe  inferior  land" 
holders  might  be  encouraged  by  the  antient  title  which 
they  now  feemed  to  pofFefs  in  their  lands.  Infteadof  the 
precarious  holding  at  the  abfolute  will  of  the  lord,  as  origi- 
nally we  find  in  the  latter  end  of  the  lafl  reign,  mention 
oi  tenants  hy  copie  of  court  roll ;  which  indicates,  that  vil- 
lenage  was,  in  feme  places  at  leaft,  become  of  a  more 
liable  nature,  and  villain-tenants  were  enabled  to  fet  up  a 
fpecies  of  title  againfl:  their  lord.  However,  this  tenure 
by  copy  is  not  mentioned  in  the  Old  Book  of  Tenures,  nor 
does  any  difcuflion  upon  it  appear  in  the  reports  of  Ed- 
ward III.  We  muft  therefore  wait  till  a  later  period, 
when  it  was  more  generally  acknowledged,  for  a  better  ac- 
count of  this  new  fpecies  of  tenure. 

The  condition  of  the  times,  and  the  turn  of  manners 
which  now  prevailed,  made  it  defirable  and  neceflary  for 
great  lords  to  fupply  this  defection  in  their  tenants  by  other 
expedients  *.  It  accordingly  had  become  the  cuftom  to 
retain  perfons  in  their  fervice,  to  be  at  call,  when  their  lords 
affairs  needed  their  fupport  :  and  in  order  to  diftinguifK 
different  partifans,  as  well  as  to  give  a  fplendour  to  fuch 
retinue,  they  ufed  to  drefs  them  in  liveries,  and  hats  of  a 
particular  make  or  colour.  This  dillinflion  of  drefs  gave 
origin  and  (Ircngth  to  a  ipirlt  of  party,  which  became  very 
general.  Befides  thofe  who  were  retained  by  great  men, 
fraternities  ufcd  to  be  formed  of  perfons  concurring  in  the 

*  Vid.  ant.  vol.11.  572. 

fame 


Statutes  of  11- 
veiies. 
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fame  fcntiments  and  views,  who  bound  themfelves  to  fup^ 
port  each  other  on  all  occafions,  and  denoted  their  union 
by  fimilarity  of  drefs.  Thus,  the  country  every  where' 
abounded  either  with  the  adherents  of  great  men,  or  fo- 
cieties  which  were  ready  to  become  fuch  ;  and  perfons  of 
weight  and  influence  could  never  want  a  fet  of  determined 
followers  to  maintain  and  abet  them  in  any  public  violence 
or  dangerous  fcheme  of  ambition. 

These  confederacies  became  a  terror  to  the  govern- 
ment, and  were  the  occafion  of  ihtjiatutes  of  liveries  ^zi- 
fed  in  this  and  the  following  reigns.  The  firft  of  thefe  is- 
flat.  I  Ric.  II.  2.  c.  7.  which  ordains,  that  no  livery  be 
given  by  any  man  for  maintenance  of  quarrels  and  other 
confederacies,  upon  pain  of  imprifonment  and  grievous 
pain  to  the  king.  This  ftatute  fpeaks  of  efquires,  as  well 
as  others,  being  the  fort  of  people  who  ufed  to  be  retained 
in  this  way.  By  flat.  16  Ric.  II.  c.  4.  it  was  provided, 
that  no  yeoman,  nor  other  of  lower  eftate  than  an  efquire, 
fhould  ufe  or  bear  livery,  called  livery  of  company^  of  any 
lord,  unlefs  he  was  menial  and  familiar,  and  continually 
dwelling  in  the  lord's  houfe.  There  is  no  earlier  men- 
tion of  an  efquire  than  in  thefe  a6ls;  it  feems  to  have 
been  not  a  very  high  rank  in  the  orders  of  fociety,  being 
only  next  above  a  yeoman  ^.  As  the  giving  of  liveries 
was  a  matter  in  which  the  peace  was  principally  interefted, 
we  find  in  ftat.  20  Ric.  II.  c.  i.  for  enforcing  the  ftatute 
of  Northampton,  and  declaring  lancegaies  and  armour  to 
be  unlawful,  a  claufe  ordaining  that  no  lord,  knight,  nor 
other,  fhould  go,  or  ride  armed,  by  night  or  by  day,  nor 
bear  pallet  nor  fkull  of  iron,  nor  of  other  armour,  except 
the  king's  officers  and  minifters ;   and  moreover,  that  the 


^  The  Frankleiu,  as   defcribed    in  as   a  luealthy   farmer^    or  gertUman 

a  cotemporary  work,  ImeanChau-  farmer,    Vid.     Cancerb.  Tales,  th» 

cer's  Canterbury  Tales,  feems  to  have  Franklcin's  Talc, 
been  a  higher  ordbr  of  yeomen  j  fuch 

above 
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CHAP.  XVII.  above  flatutes   of  liveries  and  hats  (liould  be  obfervcd. 
RICH  II        "^^^  cognifance  of  thefe  flatutes  was  firfl  fubmitted  to 
the  jurifdidion  of  the  juftices  of  affife,   and  afterwards  to 
that  of  the  juilices  of  the  peace. 

Ofthedergy.  NOTWITHSTANDING    the  precarious  authority  which 

Richard  held  among  his  contending  nobles,  he  maintain- 
ed with  firmnefs  the  oppofition  begun  by  Edward  III.  to 
clerical  ufurpations^.  New  flatutes  of  provlfors  were 
cna6led;  and  while  the  independenceof  the  national  church 
was  vindicated,  fome  fleps  were  taken  towards  preventing 
the  bad  efFe6ls  of  appropriations  ;  fome  regulations  were 
alfo  made  for  the  fecurity  of  tythes,  and  the  perfonal  pri- 
vilege of  clerks.  We  fhall  mention  thefe  provifions  in  the 
order  in  which  they  were  made. 

The  firft  a6l  relating  to  the  clergy  was  flat,  i  Ric.  II. 
c.  3.  which  gave  prelates  and  clerks  an  a6i:ion  of  trefpafs 
again (l  purveyors  to  recover  damages  for  a  breach  of  any 
of  the  flatutes  made  in  the  lafl:  reign  againfl:  thofe  oppref- 
fors  of  the  people  *.    This  was,  becaufe  they  could  not  by 
any  of  thofe  a6ts  proceed  criminally  agalnfl  purveyors. 
Complaint  was  made,  that  indi6tments  ufed  to  be  prefer- 
red  againfl   prelates   and  clerks  fuing  for  their   right   in 
the  fpiritual  court,  and  even  againfl   fpiritual  judges  for 
entertaining  the  fuit ;  and  under  colour  of  fuch  indi6lments 
they  ufed  to  be  imprifoned,  and  otherwife  vexed,   till  they 
'    entered  into  obligations  and  promifes  to  defifl  from  their 
fuits.     It   was  ena6led  by  the  fame  ftatute,   ch.  i^'   that 
fuch  obligations  fhould  be  void  ;  that  the  procurers  of  fuch 
indi6lments,    if  the  party  was  acquitted,  fhould  be  profe- 
cuted  as  direded  by  flat.  Weflm.  2.  c.  12^.    and  that  the 
juflices   before    whom    the   acquittal     was,    fhould    have 
power  to  enquire  of  fuch  procurers,  and  punifh  them  as 
theydeferved.     Again,    it  was  provided  by  the  following 
chapter  of  the  fame  a6t,  that  where  an  a6lion  for  goods 

«  Vid.  ant  vol.  II.  375.  '  Vid.  ant.  vo),  II.  210. 

*  Vid.  ant.  vol.  II.  369^ 

taken 
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taken  and  carried  away  was  brought  for  tithes  againfl:  a  CHAP.  xvii. 
parfon,  and  he  pleaded  that  it  was  a  matter  of  tithes  be-      rich.  U. 
longing  to  his  church,  the  general  averment  fhould  not  be 
taken   without  fhewing  fpecially  how  they  were  his   lay 
chattel. 

Complaint  was  made  in  the  lafl  reign,  of  priefts  be- 
ing arretted  in  church,  and  a  general  provifion  had  been 
framed  to  prevent  it  s  ;  but  now  it  was  more  fpecially  or- 
dained, that  any  of  the  king's  minifters  fo  doing  fnould  be 
imprifoned,  and  pay  a  fine  to  the  king,  and  compenfatiori 
to  the  party  ;  only  this  was  not  to  extend  to  clerks  who 
held  themfelves  within  churches  or  fanduaries  by  fraud  or 
collufion.  The  perfons  intitled  to  this  privilege  are  thus 
defcribed  by  the  preamble  of  the  ftatute  :  Clerks  in  cathe- 
dral or  other  churches,  or  churchyards,  and  thofe  bearing 
the  body  of  our  Lord  to  fick  perfons. 

Notwithstanding    the  flatutes  made  in  the  laft 
reign '^  to  reflrain  the  gifts  of  church-benefices  to  aliens, 
that  practice  ftill  continued  ;  and,  many  livings  being  held 
b}"  foreigners,  all  the  ill  confequcnces  following  from  non- 
refidence  were  miferably  felt.     Anew  a£t  was  now  made 
to  prevent,  if  pofTible,  this  irregular  and  defl:ru6live  prac- 
tice.    It  was  ena6led  by  ftat.  3  Ric  II.  c.  3.   in  the    mod 
explicit   terms,  that  no  one,   v.'ithout   the   licence  of  the 
king,  fliould    receive  procuracy,  letter  of  attorney,  ferm> 
or  other  adminiftration   of  any  benefice  within  the  realm, 
from  any  perfon,  except   the    king's  liege   fubje6ls.     As 
foreign    incumbents  could   not  manage   the   revenues  of 
their  benefices  but  by  fome  of  the  above  means,  it  was  in- 
tended hereby  to  make   them  ever  after   unprodu61:ive    to 
the  poiTcflbr.     It  was  moreover  ordained,  that  every  one, 
who  had  accepted  fuch  procuracy  or   adminiflration  from 
aliens,  fhould  abandon  it  within  forty  days  after  publica- 

B  Vid.  ant,  vol.  II.  388.  ^  Vid.  ant.  vol.  II.  3«-g. 

Vol.  III.  M  tion 
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CHAP.   XVII.  tiou  of  this  afb.     None  were   to  convey  money  or  other 
Ricfi.  II.       things  out  of  the  realm  for  the  ufe  of  fuch   alien   incum- 
bents.    If  any  was  guilty  of  a  breach  of  this  a6t,   he  was 
to  incur  the  penalties  of  the  ftatute  oi  proviforsy  i'i  Ed.  III. 
by  the  procefs  ordained  in  that  a6i:  ;  in  addition   to  which 
procefs  it  was  now  ordained,  that   fhould  the  offenders  be 
out  of  the  realm,  and  not  beneficed,  nor  have  any  pofTefli- 
ons  within  the  realm  where  they  might  be  warned,  then 
a  writ  fliould  be  made  in  the  chancery  grounded  upon  this 
ordinance,  direded  to  the  (heriff  of  the  county  where  they 
were  born,  returnable  in  one  bench  or  the  other  ;   which 
writ   was  to    iflue'  at  the   king's   fuit.     This  writ  was  to 
command,  that  proclamation  be  made  for  them  to  appear 
at  a  certain  day  in  the  bench  where  the  writ  was  returnable, 
at  the  diftance  of  half  a  year,  to  anfwer  the  matters    con- 
tained in   the  writ  ;    and,  upon  the    return   thereof,  the 
juflices  were  to  proceed  in  the  above  form.     It   was  alfo 
ordained,  that  no  bifhop  (hould  meddle  with  the  benefice 
of  fuch   alien,  by  fequeftration,  or  in  any  other  man- 
ner. 

It  is  faid ',  that  the  lords  fpiritual  did  not  aflent  to  this 
flatute  ;  which,  it  maybe  obferved,  is  all  through  termed 
an  ordinance.  Indeed,  the  higher  clergy  were  not  much 
interefted  to  fupprefs  this  pra6tice  ;  as  they  ftill  enjoyed 
their  bifliopricks,  and  might  have  views  at  the  court  of 
Rome,  which  they  would  be  very  ready  to  promote  by  a 
connivance  at  pra6tices  fo  advantageous  to  the  pope  and 
his  adherents.  But  though  thefe  pious  prelates  did  not 
contribute  their  fandion  to  a  national  provifion  for  the 
maintenance  of  alms  and  piety,  they  were  not  alhamed  to 
palm  upon  the  country  an  ordinance  of  their  own  fabricati- 
on, as  a  legiHative  act,  though  the  confent  of  the  commons 
was  never  taken.  But  this  was  a  cafe  in  which  their  in- 
fluence and  dignity  were  concerned,  and  where  they  did 

»  Vid.  Cott.  Abri.  ad  locum, 

not 
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not  think  It  wife  to  be  over-fcrupulous.     The  acSt   alluded   CHAP,  XVII. 
to  is  flat.  5  Ric.  II.  ft.  2.  c.  5,  which   was  levelled  at  the       rich  ii 
followers  of  Wickliffe^  who  by  their  lives  and  doSirlnes,  as 
well  as    by  their   numbers,    had  become  a   terror  and  re- 
proach to  the  higher  orders   of  the   church.     Thefe  peo- 
ple are  defcribed  as  perfons  who  went  from  town  to  town,   Heretics, 
under  pretence  of  great  holinefs,  and  without  the  licence 
of  the  ordinary,    or  other  authority,  preaching  daily  In 
churches,  churchyards,  markets,    fairs,   and  other   open 
places,  uttering   in  their  fermons  herefies  and   notorious 
errors.     To  give  better  colour  to  violent  meafures.    It   is 
added,  that  they  preached  divers  matters  of  flander,  to  en- 
gender difcord  and  diflenfion  between  divers  eftates  of  the  ^ 
realm. 

These  preachers  had  been  frequently  brought  before 
the  bilhops,  but  without  their  admonitions  producing  any 
effect.  To  make  quick  work,  it  was  now  ordained,  that 
the  king's  commiflions  fhould  be  direded  to  the  fherifFs 
and  other  officers,  or  other  learned  perfons,  in  purfuance 
of  certificates  from  the  bifhops,  to  be  made  in  the  chancery 
from  time  to  time,  to  arreft  all  fuch  preachers,  with  their 
maintainers  and  abettors,  and  hold  them  inprifon  till  they 
would  juflify  themfelves  according  to  the  law  ajid  rcafon 
of  holy  church.  Thus  was  the  fecular  power  to  be  let 
loofe  upon  the  followers  of  If^ickliffe,  whenever  it  feemed 
good  or  expedient  to  the  bifhops.  This  provifion  was 
highly  refented  by  the  commons  ;  who  in  the  next  year 
declared,  they  meant  not  to  bind  themfelves  and  their  heirs 
to  the  prelates,  any  more  than  their  ancertors  had  done  ; 
and  that  they  therefore  never  confented  to  the  law  :  it  was 
accordingly  revoked  by  the  king  i^. 

In  the  feventh  year  of  the  king,  the  fubjefl  oi  alien- 
incumbents  was  again  taken  up  ;   the  ftatute   made    in  the 

''  Cott.  Abri.  p.  285.  §  52. 

Af  2  .        third 
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CHAP."  XVI],  third  year  was  confirmed  ;  and  it  was  moreover  enaSed 

RICH.  II  ^y  ^^^'  7  ^^^'  ^^'  ^'  ^^*  ^^^^  ^^^^  provifions  of  it  fliould 
extend  to  all  aliens  purchafing,  or  who  had  purchafed  be- 
nefices ;  and  they  were  likewife  to  incur  the  penalties  of 
flat.  25  Ed.  III.  flat.  5.  c.  22.  made  againft  thofe  w^ho 
purchafed  provifions  of  abbies  or  priories.  The  king  like- 
wife  commanded  all  perfons  to  abflain  from  praying  of 
him  licences  for  fuch  purchafes.  To  facilitate  the  execu- 
tion of  this  and  the  former  ftatutes,  it  was  the  fame  year 
ordained  ',  that  perfons  agalnft  whom  writs  o^ pra;7}iunire 
facias  were  fued  "■>,  and  who  were  then  out  of  the  realm, 
or  fliould  go  out  of  the  realm  by  the  king's  licence,  if  they 
were  of  good  fame,  might  appear  by  attorney. 

These  pra6tices  of  the  churchmen  were  purfued  ftill 
further  by  the  legiflature.  In  flat.  12  Ric  II.  c.  15.  it 
was  ordained,  that  no  liege-iiian  fliould  go  or  fend  out  ot 
the  realm,  by  licence  or  without  (unlefs  he  had  the  fpecial 
leave  of  the  king  hinifelf),  to  provide  or  purchafe  for 
him  a  benefice  ;  and  that  any  fuch  perfon  fliould  be  con- 
iidered  as  out  of  the  king's  protedion,  and  the  prefenta- 
tion  be  void.  Again,  by  flat.  13  Ric.  II.  flat.  2.  c.  2. 
the  flat.  25  Ed.  III.  fl.  6.  was  confirmed  " ;  and  it  was 
moreover  enacted,  that  if  any  one  accepted  a  benefice  con- 
trary to  that  acl,  and  was  beyond  fea,  he  fliould  remain 
exiled  and  baniflied  out  of  the  realm  for  ever  ;  and  his 
lands  and  tenements,  goods  and  chattels,  forfeited  to  the 
king  :  if  within  the  realm,  he  was  to  leave  it  within  fix 
weeks  next  after  his  acceptance,  and  remain  banifhed  for 
ever  ;  and  any  one  receiving  fuch  banifhed  perfon  was  to 
be  puniflicd  in  the  fame  manner.  It  was  moreover  pro- 
.vided,  if  anyone  fent  or  fucd  to  the  court  of  Rome,  where- 
by any  thing  was  done  contrary  to  this  aft  ;  fuch  ofi'ender, 
if  a  prelate,  fliould  forfeit  one  year's  value  of  his  temporal- 

^  CIi.  14.  °Vid.  ant.  vol.11.  3»:o. 

^  Vid.  ant.  vol.  11.  3?4, 

ties ; 
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tics  ;  if  a  temporal  lord,  the  value  of  his  lands  and  pofTef-  CHAP.  xvii. 
fions  not  moveable,  for  a  year ;  if  any  inferior  pcrfon,  he  j^jch.  U. 
ivas  to  pay  the  value  of  the  benefice  for  which  fuit  was 
made,  and  be  imprifoned  for  a  year.  But  if  any  man 
brought  or  fent  within  the  realm,  or  within  the  king's  po we r^ 
any  fummons,  fentences,  or  excommunications  againft 
any  one  for  the  cmife  of  making  motion,  afTent,  or  execu-  ^ 
tion  of  the  faid  ftatute  ofprovifors  j  he  was  to  be  taken,  ar- 
reted, and  put  in  prifon  ;  he  was  to  forfeit  his  lands  and 
tenements,  goods  and  chattels,  for  ever,  and  moreover  incur 
the  pain  of  life  and  member.  If  any  prelate  made  execu- 
tion of  fuch  fummons,  his  temporalties  were  to  be  taken 
into  the  king's  hand,  till  due  redrefs  and  corre61ion  was 
made  therein  ;  and  a  perfon  of  lefs  eftate  was  to  be  impri- 
foned, and  make  fine  and  ranfom  according  to  the  difcre- 
tion  of  the  king's  council  °. 

The  two  laft  a6ts  ftruckdeep  into  the  papal  authority, 
and  were  viewed  not  without  jealoufy  by  the  bifliops,  who 
were  thus  gradually  withdrawn  from  the  protection  of  the 
papal  fee,  and  left  to  the  common  courfe  of  the  laws.  To 
(hew  their  apprehcnfions  on  this  fubje<5l  in  a  way  that 
would  carry  an  appearance  the  leafl  oftcnfive,  they  preferv- 
cd  a  filence  refpe6lingthemfclves,  but  ventured  to  difcover 
great  concern  tor  the  intereft  x)f  the  pope.  Towards  the 
clofe  of  this  parliament,  we  find  that  the  archbilhops  of 
Canterbury  and  York  for  themfelves,  and  the  whole  clergy 
of  their  provinces,  made  their  folemn  proteftation  in  open 
parliament,  that  they  in  no  wife  meant^  nor  would  afTent 
to  any  (latute  or  law  made  in  reflraint  of.thc  pope's  autho- 
rity, but  would  utterly  withfiand  the  fame  j  which  pro- 
tellation  was  at  their  defire  enrolled  P. 

However,  on  another  cccafion,  the  clergy  a(!fled  iii 
conformity  with  the  wifhcs  of  the  commons,  though  with 

•  Ch.  3.  t  Cott.  AbrJ,  p.  332.  §  24. 

a  refer- 
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CHAP.  XVII.  a  refervation  of  their  opinion.  This  was  at  the  paffing  of 
'^^^JTjp^  flat.  i6  Ric.  II.  c.  5.  which  fiihjeaed  thofc  whopurchafed 
bulls  from  Rome  to  a  pramunire.  The  ftatute  is  intro- 
duced by  a  long  preamble,  which  dates.  That  all  the  lords, 
both  fpiritual  and  temporal,  had  been  fingly  alked  in  par- 
liament, whether  they  would  fupport  the  king  in  maintain- 
ing his  authority  againfl:  the  pope's  bulls,  which  were  pur- 
chafed  to  prevent  the  execution  of  judgments  pafTed  in  the 
fecular  courts  about  advowfons. 

The  temporal  lords  declared  fuch  interference  to  be  a 
violation  of  the  old  eftabliihed  law  of  the  land  ;  and  the 
lords  fpiritual  having  made  proteftation  that  it  was  not  their 
mind  to  deny  nor  affirm  that  the  bifliop  of  Rome  may  not 
excommunicate  bifhops,  or  make  tranflations  of  prelates, 
^fter  the  law  of  holy  church  (the  doing  this  without  the 
king's  confent  being  one  of  the  grievances  now  complained 
of,  and  upon  which  they  had  been  queftioned  in  the  fame 
manner  as  upon  the  other)  ;  they  faid,  that  cenfures  of  ex- 
communication againfl:  any  one  for  executing  the  procefs 
of  the  king's  courts  were  agatnjl  the  hing  and  his  crown. 
It  was  therefore  enaiSed,  that  if  any  purchafe  or  purfue, 
or  caufe  to  be  purchafed  or  purfued,  in  the  court  of  Rome 
or  elfe where,  any  fuch  tranflations,  procefTes,  fentcnces  of 
excommunication,  bulls,  infl:ruments,  or  any  other  thing 
againfl:  the  king's  crown  and  dignity  ;  or  receive,  or  make 
3riOtification,  or  any  other  execution  within  the  realm,  or 
without,;  they,  their  notaries,  procurators,  maii>tainers, 
abettors,  and  counfellors,  fliouldbe  put  out  of  the  king's 
prote6tion  ;  and  their  lands  and  tenements,  goods  and 
chattels,  be  forfeit  to  the  king.  Such  offenders  were  to  be 
attached,  if  they  could  be  found,  and  brought  before  tliC 
king  and  his  council  ;  or  procefs  of  presmunire  was  to  be 
awarded,  as  in  other  cafes  of  provifors,  and  of  thofe  who 
fucd  in  any  court  in  derogation  of  the  king's  royal  autho- 
rity. 

When 
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When  the  incroachments  of  a  foreign   ecclcfiaftical   CHAP,  xvir 
power  were  reprefTed,  it  remained  to  provide  for  the  inter-   '"ij/rH  li' 
nal  welfare  of  our  own  church,  which  could  not  be  better 
«fFe6i:ed  than  by  fecurlng  a  competent  maintCRance  to  the  vicarages, 
parochial  clergy.     The  manner  in  which  the  clerical  office 
was  difcharged,  and  the  ftate  of  dependence  and  poverty 
in  which  the  labouring  part  of  the  prieflhood  were  kept, 
through  the  pra6i:ice  of  appropriations,  particularly  thofe  of 
the  monafteries,  called  aloud  for  the   interpo-fition  of  the 
legiflature.     Penfions,  which  had  been  put  under  the  fole 
x:ognifance  of  the  bifhops  by  flat.  Art'uuli  Cleri  ^,  had  there- 
by fufFered  fomc  reftraint  ;  and  having  been  lately  con- 
•demned  as  uncanonical  by  a  decree  of  Pope  Clement  the 
Third,   the    patrons  of  church-benefices   were   fet  upon     > 
praQiifing  more  frequently  the  flratagem  of  appropriations. 

Instead  therefore  of  exa6ling  arbitrary  rents  and  pen- 
fions  from  the  poor  clergy  whom  they  had  prefcnted  to  be- 
nefices, they  got  into  the  habit  of  taking  the  whole  profits 
of  fuch  livings  into  their  own  hands,  by  licence  to  appro- 
priate ;  and  after  that,  they  provided  for  the  cure  of  the 
parifli  (being  only  a  fecondary  concern)  in  fomc  other  way. 
The  monks  who  enjoyed  fuch  appropriations,  fometimes 
rcfided  on  the  cure,  and  officiated  by  turns  :  this  they  per- 
formed by  fome  fettled  rotation  among  themfclves  ;  and  as 
it  was  a  burthen,  the  fervice  was  not  unfreqiiently  impofec) 
as  a  penance.  A  duty  difcharged  in  this  way  was,  on  many 
pretences,  (hifted  from  one  to  another  :  thefe  changes  pro- 
duced intermiffions  and  negle6l  in  the  pafloral  care,  anc4 
occafioned  great  fcandal.  As  a  remedy  fgr  this,  the  monks 
would  depute  fome  perfon  to  do  the  duty  regularly,  upon  a 
icanty  falary  j  and  this  was  the  conftant  praQicc  with  lay- 
patrons,  as  the  only  method  by  which  they  could  ferve  the 
cure.     The  mifcrable  fubfiftence  of  thcfe  curates  could  not 

»  VId.  .inr.  vol.  II,  zqr. 

fail 
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CHAP.  XVII.  fail  of  bringing  their  perfons  and  office  into  a  degree  of 
RICH.  II.  contempt.  The  bifhops  had  often  intcrpofed  in  order  to 
correal  thefe  abufes ;  by  degrees  they  reftrained  the  monks 
from  taking  upon  themfelves  the  cure  of  fouls,  and  obliged 
them  to  retain  fit  and  able  deputies,  with  competent  Hila- 
ries  annexed  to  their  appointment.  Thefe  were  called  f«- 
rates,  vicars,  or  capel/ans,  according  to  the  notions  pre- 
vailing in  different  places. 

The  injunctions  of  the  bifhops  were  at  length  feconded 
by  the  legiflature.  An  aOi  was  made  in  this  reign,  with  a 
defign  of  putting  this  inflitution  of  vicars  and  curates  upon 
a  more  permanent  eflablilhment,  and  alfo  to  provide  for  a 
due  application  offuch  portion  of  the  profits  of  benefices, 
as  was  cfbfigned  for  alms  and  hofpitality  ;  for  it  was  cna6led 
by  flat.  15  Ric.  II.  c-  6.  that  in  every  licence  to  be  made 
in  the  chancery  for  the  appropriation  of  a  parifh-church,  it 
fnould  be  exprefly  contained  therein,  that  the  diocefan  of 
the  plcice  upon  the  appropriation  of  fuch  church,  fliould 
ordain,  according  to  the  value  of  the  church,  a  convenient 
Jum  of  money,  to  be  diilributcd  yearly,  of  the  fruits  and 
profits  thereof,  to  the  poor  pariHiioners,  in  aid  of  their 
living  and  fuftenance  ;  and  alfe,  that  the  vicar  be  well  and 
fufficiently  endowed.  The  parliament  went  no  further  at 
prefent  than  to  make  this  general  injunction,  which  was 
more  particularly  explained  and  enforced  in  the  next  reign. 
Before  wedifmifs  the  fubje6l  of  the  clergy  and  of  cle- 

Mortmaln,  j-:^.^!  poirelfions,  it  will  be  proper  to  take   notice  of  a  new 

ftatute  of  mortmain  enacted  in  this  reign.  The  ingenuity 
of  the  ecclefiaflici  was  ffcill  employed  in  devifing  methods 
to  evade  the  reftraints  of  the  mortmain-acl  *.  One  of  their 
contrivances  was  to  confecrate  land,  as  for  a  burying- 
ground  ;  and  under  that  pretence  they  purchafed  confidcra- 
blc  property  in  mortmain.  This  ufed  to  be  done  without 
the  licence  of  the  king  or  chief  lords,  merely  by  authority 

*'Vid.  anr»  vol,  II.  154. 

of 


E  N  G  L  I  S  H      L  A  W.  169 

of  ^«7/j  from  Rome.     As  this  was  a  fort   of  device  which    CHAP,  xvii. 

fcemed  to  be  within  the  terms  arte  vel  ingcnio  of  the  fta-       rich   II 

tute  of  mortmain,  the  parliament,  by  ftat.  15  Ric.  II.  c  5. 

declared  it  fo  to  be,  as  likewife  the  purchafe   of  lands  to  the 

f//^  of  religious  perfons.     This  a6l:  alfo   declared,  that  the 

ftatute  of  mortmain  fhould  be  extended  to  lands,  tt^nemcnts, 

fees,  advowfons,  and  other   pcfTeflions,    purchafed  to    the 

ufe  o{  guilds  ^r\d  fraternities.     Moreover,  becaufe  mayors, 

bailiffs,  and  the  commonalty  of  cities,  boroughs,  and  other 

towns,  which  have   a   perpetual  commonalty,  and   others 

that  have  offices  perpetual,  were  as  perpetual  as  religious 

inftitutions  ;  it  was  declared,  that  any  purchafes  by  them,  ' 

or  to  their  ufe,  fhould  be  within  the  llatute  of  mortmain. 

Thus  was  the  jealoufy  originally  excited  by  the  wealth  of 
the  clergy  felt  in  refpecS:  to  lay  corporations,  which  were, 
therefore,  now  rubje<3:ed  to  the  fame  reflraints  in  making 
purchafes  of  lands  and  tenements. 

Another  device  pra6lifed  by  ecclefiadics,  was  to  get 
their  villains  to  marry  free  women  who  had  inheritances, 
fo  that  the  lands  might  come  to  their  hands  by  the  right 
which  the  lord  had  over  the  property  of  his  villain.  The 
commons,  in  the  17th  year,  petitioned  againft:  this  contri- 
vance :  the  anfwcr  given  was,  that  fufficient  remedy  was 
provided  by  the  (latute  S  meaning,  probably,  the  words 
arte  vel  ir.o-enio  in  the  llatutc  of  mortmain  ;  which,  how- 
ever,  had  been  already  found  inefFcclual  in  other  inflances 
that  appeared  Intitled  to  the  fame  confl:ru6lion. 

The  itatutcs  of  labourers,  made  in  the  laft  reipn,  were 

_  ,  ,   r        1  I      •  1  ,  •     r   1        Statutes  of la- 

conhrmed,  and  turther  regulations  were  made  on  this  fub-  bourers. 
jeft.  The  lower  orders  of  people  were,  in  confideration 
of  law,  divided  into  fervantsy  labourerSy  artificers,  and 
beggars  ;  and  different  regulations  were  provided  for  them, 
as  they  came  under  one  or  Oihcr  of  thefe  defcriptions. 
One  great   point   in  the  policy  of  managing /ri'^w/i  and 

«  Cott.  Abrl.p,  355.  §  32. 

lahourerSf 


170  HISTORYOFTHE 

CHAP.  XVII.  labourers,  was  to  prevent  their  wandering  from  place  to 
^i^H  II  *  pl^ce.  It  was  ena6^ed,  by  ftat.  12  Ric.  II.  c  3.  that  no 
fervant  (either  man  or  woman)  (hould  depart  at  the  end  of 
his  fervice  out  of  the  hundred,  rape,  or  wapentake  where 
he  dwelt,  to  fcrve  or  dwell  elfewhere,  unlefs  he  brought  a 
letter  patent,  containing  the  caufe  of  his  going,  and  the 
time  of  his  return,  if  he  was  to  return,  under  the  king's 
feal ;  for  which  purpofe  a  feal  was  to  be  In  the  keeping  of 
fome  good  man  of  the  hundred,  city,  or  borough,  at  the 
difcretion  of  the  juftlces ;  and  a  fervant  or  labourer  found 
wandering  without  fuch  letter  was  to  be  put  in  the  ftocks, 
and  there  kept  till  he  had  found  furety  to  return  to  his  fer- 
vice, or  to  ferve  or  labour  In  the  town  from  whence  he 
came,  Perfons  receiving  fuch  wanderer  not  having  a  let^ 
ter,  were  to  be  fined  by  the  juflices.  If  they  harboured  him 
more  than  one  night. 

Artificers,  and  perfons  of  myfterles  that  were  not 
very  needful,  were  to  be  compelled  to  work  at  harveft-tlme. 
The  wages  of  labourers  ^  in  agriculture  wtre  fixed  by  fta- 
tute  ;  and  thofe  giving  or  taking  more  were  fubje^^ed  to 
the  penalty  of  paying  the  value  of  what  they  gave  or  took 
beyond  the  ftated  wages:  for  the  third  offence,  the  taker, 
if  he  had  not  wherewith  to  pay,  was  to  be  imprifoned  for 
forty  days.  In  order  that  there  might  always  be  hands  to 
do  country  work,  it  was  ordained",  that  all  men  and  wo- 
men who  had  been  ufed  to  labour  at  the  plough  and  cart, 
or  other  fervice  or  labour  In  hufbandry,till  they  were  twelve 
years  of  age,  fhould  abide  at  the  fame  without  being  put 
to  any  myflery  or  handicraft ;  and  all  covenants  of  apprcn- 
ticefhip  to  the  contrary  v/ere  declared  void. 

To  prevent  diforders,  It  was  ordained^,  that  no  fervant, 
labourer,  nor  artificer,  fhould  carry  a  fword,  buckler,  or 
-dagger,  under  pain  of  forfeiting  the  fame,  except  in  time 

*  Ch.  4.  •  Ch.  5.  ^  0\  6. 
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of  war,  or  when  travelling  with  their  matters ;  but  they    CHAP  xvif, 

mierht  have  bows  and  arrows,  andufe  them  on  Sundays  and     ^^rT^^^^"^^ 
°  •      J        1  RICH.  U. 

holy-days.  They  were  required  to  leave  all  playing  at  ten- 
nis or  football,  and  other  games  called  quoits,  dice,  calling 
of  the  (lone  kails,  and  other  fuch  importune  games.  All  of- 
fenders againft  this  ftatute  might  be  arrefted  by  {heriffs, 
mayors,  bailiffs,  and  conftables,  and  their  arms  taken 
away.  This  is  the  firft  ftatute  that  prohibited  any  fort  of 
games  and  diverfions. 

Thus  far  of  fervants,  labourers,  and  artificers,  being 
the  induftrious  part  of  the  lower  clafs  of  people.  Next,  as 
to  beggars.  It  was  cnaded  y,  that  perfons  who  went  beg- 
ging, and  were  able  to  ferve  or  labour,  fhould  be  treated  as 
thofe  that  departed  out  of  the  hundred  without  letters  tef- 
timonial ;  and  beggars  impotent  to  ferve,  were  to  abide  in 
the  cities  and  towns  where  they  were  dwelling  at  the  time 
of  the  proclamation  of  this  ftatute.  If  fuch  towns  were 
not  able  to  provide  for  them,  they  were  then  to  withdraw 
themfelves  to  other  towns  within  the  hundred,  or  to  towns 
where  they  were  born,  and  there  continue  during  their 
lives. 

Thus  we  find  no  other  provihon  for  the  poor,  than 
begging  within  a  certain  dillri6t.  This  idea  or  provifion 
might  be  encouraged  by  the  plan  on  which  church  bene- 
fices and  religious  houfes  were  bound  to  difpofe  of  part  of 
their  incomes.  A  certain  portion  of  every  living  was  for 
the  maintenance  of  alms  and  hofpitality,  the  proper  difpo- 
fal  of  which,  we  have  feen,  was  fecured  by  a  ftatute  in 
this  reign  f ;  and  the  gates  of  religious  houfes  were  daily 
attended  by  troops  of  beggars,  who  received  a  regular  do- 
nation of  food,  and  fometimes  of  money.  Thcfe  inrtitu- 
tions,  no  doubt,  contributed  to  increafe  the  number  of  idle 
beggars,   and  made   it  neccftary  for  the  legiflature  to  ob- 

yCh.  7.  f  VId.  ant.  16S. 
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CHAP.  XVII.    ferve  a  diftin6tIon  between   thofe  who  were  able  to  fervc 
and  labour,  and  thofe  who  were  impotent. 

The  conclufion  of  this  a6l:  makes  mention  of  two  very 
remarkable  forts  of  beggars,  which  are  worthy  of  obferva- 
tion,  as  they  mark,  in  a  particular  way,  the  manners  of 
the  times.  It  enads,  that  all  thofe  who  go  in  pilgrimages 
as  beggars,  and  are  able  to  travel,  (hall  be  treated  in  the 
fame  manner  as  fervants  and  labourers,  if  they  have  no 
teflimonial  of  their  pilgrimage  under  the  great  feal ;  and 
XhdX  fcholars  oi  the  univerfity  who  went  begging  in  that 
manner,  fliould  have  letters  teflimonial  of  the  chancellor, 
under  the  penalty  of  being  treated  in  the  fame  manner. 
The  going  on  pilgrimages  is  mentioned,  more  than  once, 
in  the  ftatutes  of  this  time,  as  a  diflblute  cuflom  in  all  forts 
of  perfons,  and  was  particularly  fo  when  made  a  pretence 
for  beggars  wandering  about  the  country. 

Anothbr    fet  of  wandering  beggars  were  perfons  re- 
turning or  pretending  to  be  returning  to  their  own  houles 
from  abroad.     It  was   required  z,    that   all    fuch    perfons 
fhould  have  letters  teftimonial  of  their  captains,  or  of  the 
mayors  or  bailiflFs  v^here  they  arrived  ;  and  the  mayors  and 
bailiffs  were  to  inquire  of  them  where  and  with  whom 
'they  had  lived,   and  where   they  had  dwelt    in  England; 
and  then  make  them  letters  patent  under  the  feal  of  their 
office,  teftifying  the  day  of  their  arrival,  and  where  they 
had  been,  according  to  their  own  account.     The  mayors 
and  bailiffs  were  to  caufe  them  to  fwear  that  they  would  hold 
their  right   way  towards  their  country,    except  they  had 
letters  patent  under  the  great  feal  to  do  otherwife.     If  any 
fuch  perfon  was  found  travelling  without  his  teflimonial, 
he  was  to  be  treated  in  the  manner  in  which  fervants  and 
labourers  were.     Thus  were  vagabonds  to  be  pa/pd  to  their 
own  home.     In  the  above  regulations  we  fee  the  firfl:  out- 
line of  our  prefent  fy (lem  of   poor  laws :  the  courfe  here 

«  Cii.  8. 
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traced  out  was  amended  and  correded  by  fubfequent  (la-  CHAP.  Xvir, 
tutes  as  occafion  required,  or  later  experience  pointed  out      rich.  11, 
defecfis,  till  the  whole  was  reconfidered   in    the  reign  of 
Queen  Elizabeth,  and  after  fome  alteration  and   improve- 
ment was  thrown  into  one  principal  ftatute  a. 

There  was  an  alteration  made  m  one  of  the  above 
aQs,  by  flat.  13  Kic.  II.  c.  8.  Upon  confideration  it  was 
thought  advifeable  not  to  let  the  rate  of  wages  continue 
as  fixed  by  that  ftatute,  which,  by  the  alteration  in  the 
prices  of  provifions,  might  become  very  hard  and  inade- 
quate ;  and  therefore  by  this  new  act,  the  juflices  in  their 
feffions  between  Eajier  and  St.  Michael  were  to  make  pro- 
clamation, according  to  the  dearth  of  vi6luals,  how  much 
every  mafon,  carpenter,  tiler,  and  other  craftfman,  work- 
men, and  other  labourers,  fhould  take  by  the  day,  as  well 
in  hai  veft  as  in  other  parts  of  the  year. 

Having  difpofed  of  the  flatutes  of  a  mifcellaneous  na- 
ture, we  come  now  to  thofe  on  private  right,  and  the  ad- 
miniftration  of  juflice.     The  ftatute  made  in  the  lad  year 
of  Edward  III.  ^  againft  fraudulent  gifts  of  lands  and  goods 
to  avoid  the  executions  of  creditors,   was  followed  up  by 
two  others  of  a  fimilar  nature,   ena6ted   in  the  firO:  two 
years  of  this  king.     The  flat,  i  Ric.  II.  fi:.  2.  c.  9.  went 
further,  and  aimed  at  thefe  collufive  tranfadions,  when 
prafilifed  for  other  purpofes  than  defrauding  creditors.     It   of  pernors  of 
was  complained,  that  many  people  having  right  and  title  P^^"^^  &  u  es, 
to  lands,   tenements,   and  rents,    and  alfo  to  perfonal  ac- 
tions, were  delayed  of  their  rights  and  their  adions,  be- 
caufe  the  occupiers  and  defendants  commonly  made  gifts 
and  feoffments  of  their  lands  and  tenements  in  queilion, 
and  of  their  chattels,  to  lords  and  other  great  men  of  the 
realm  againfl  whom   the  claimants  dared  not  make  fuit. 


*  That  is,   5  Eliz.  to  which  may  be     about  vagabonds, 
added  the  rtatute  of  the   f.ime  reign         *»  Vid.  ant.  vol.  II.  401, 
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Again,  many  difleifins  were  committed  ;  and  immediately 
the  diffeifors  made  alienations  and  feoffments,  fometimcs 
to  lords  and  great  men  of  the  reahn,  to  have  maintenance  ; 
and  fometimes  to  pcrfons  whofe  names  were  wholly  un- 
known to  the  difTeifees,  in  order  to  delay  them  from  their 
recovery.  To  move  thcfe  mifchicfs,  it  was  ordained,  in 
the  firfl  cafe,  that  fuch  feoffments  and  gifts  of  lands  and 
goods  fhould  be  void  ;  and,  in  the  fecond  cafe,  that  the 
difTeifees  fhould  have  their  recovery  againfl  the  firfl  dif- 
feifors,  as  well  of  the  lands  and  tenements  as  of  their 
double  damages,  without  having  regard  to  fuch  aliena- 
tions, fo  that  the  difTeifees  commenced  their  fuits  within 
a  year  next  after  the  difTeifin.  This  was  to  hold  in  every 
plea  of  land  where  feoffments  were  made  by  fraud  and 
collufion,  fo  as  recovery  might  be  had  againfl  the  firfl  fe- 
offor ;  tho'  this  was  to  be  underflord  where  fuch  feoffors 
took  the  profits. 

When  perfons  making  fuch  feigned  gifts  withdrew  into 
privileged  places,  and  there  continued  taking  the  profits  of 
their  lands  and  goods,  it  was  ena6led,  by  flat.  2Ric.  11. 
ft.  2.  c.  3.  in  all  cafes  of  dehty  that  after  the  capias  \s^^ 
awarded,  and  the  flierlff  returned  that  he  had  not  taken 
the  defendant,  bccaufe  he  had  fled  to  a  privileged  place, 
another  writ  fhould  liTue,  commanding  proclamation  to  be 
openly  made  at  the  gate  of  the  place,  by  five  weeks  conti- 
nually, once  a  week,  admonifhing  the  party  to  appear  at  a 
certain  day  before  the  juflices,  to  anfwer  to  the  plaintiff; 
and  if  the  party  came  not  in  perfon,  or  by  attorney,  judg- 
ment was  to  be  had  againfl  him  for  the  fum  in  demand, 
and,  after  the  collufion  and  fraud  proved,  execution  levied 
of  fuch  lands  and  goods  as  he  had  out  of  the  privileged 
place. 

These  gifts  of  lands,  which  are  termed  collufive  and 
fraudulent,  were  a  modification  of  real  property  that  was 
now  growing  very  common,  and  was  better  known  after- 
wards under  the  title  of  gifts  to  a  ufc.  The  legal  pofTef-. 
fion  of  land  by  one  man  while  another  enjovcd  the  profits^ 

feems 
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feems  to  have  been  not  unknown  before  this  reign ;  though  chap.  Xvii. 

it  was  not  till  lately  that  it  had  become  common,  and  be-     ^"C^Z^CT^ 

gun  to  undergo  fome  difculiion.     The  idea  upon  which 

they  made  this  divifion  between  the  land  and  the  profit, 

was  that  of  raifing  a  tru/i ;   namely,  when  a  man  would 

confide  in  the  confcience  of  another  with  more  fecurity 

than  in  his  own  poffeffion.     This   was  likely  enough  to 

liappen  at  all  times  and  in  all  places,  and  mud   be    re- 

cognifed  more   or  lefs   by  all  fyllems  of  law.     There    i$ 

mention  of  fuch  ufes  very  early  in  our  juridical  hiftory. 

When  an  anceftor  infeoffed  his  ^  eldefl  fon,    in  order  to 

avoid  the  claim  of  guardianfliip,  he,  no  doubt,  retained 

to  himfelf  a  right  to  the  profits  during  his  life  :  but  when 

the  efFe<5t  of  fuch  feoffments  was  taken  away  by  the  fta- 

tute  of  Marlbridge,  fuch  ufes  were  no  longer  reforted  to, 

or  thought  of.     It  became  an  opinion  in  later  times  than 

thofe  of   which  we  are  writing  ^,  that  after  the  ftatute  of 

^uia  emptor es,  if  a  feoffment  was  made  without  confi- 

deration,   the  ufe   refulted  to  the  feoffor ;  and  therefore, 

that  the  origin  of  ufes  is  to  be  afcribed  to  that  period. 

But,  without  {training  the  fancy  after  conjedures, 
there  are  fome  authentic  notices  of  an  early  period  clearly 
evincing,  that  land  might  be  in  the  feifin  of  one  perfon, 
while  a  right  to  the  emoluments  was  in  another.  To  fay 
nothing  of  the  ftatute  of  Kilkenny  ^  made  in  the  reign  of 
Edward  II.  in  which  act  there  is  mention  of  fuch  fecret 
feoffments  in  Ireland,  we  find,  in  the  8th  year  of  Ed.  III. 
a  cafe  in  our  books,  where,  a  fine  being  levied  by  con- 
fent,  the  entry  of  the  conufee  was  faid  to  be  en  auter 
droit  ^.  Towards  the  clofe  of  that  reign,  we  find  ano- 
ther where  the  feoffees  were  fued  by  a  petition  to  the 
king  g.  In  the  2d  year  of  Richard  11.  there  is  a  cafe  in 
,  parliament,  which  fully  fhcws  the   manner  and  circuni- 

«  Vid.  ant.  vol.  II.  62.  f  8  AflT. 

^  Tempore  Hen.  VIJl.  r  Bro.  Feof.  al  ufe,  9. 

*  Vid.  the  Irilh  Statutes, 
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CHAP.  XVIT.    flances  of  thefe  gifts.     It  there  appears,  that  Edward  III. 
^  Ta"  infeoffed  the  duke  of  Lancafler  and  others  in  fee  by  deed, 

and  caufed  livery  of  feifin  to  be  made  without  any  condition 
"whatfoever.  Long  after,  the  king,  by  verbal  declaration, 
prayed  the  feoffees,  that  they  would,  out  of  the  lands, 
provide  for  the  friars  of  Langley,  and  certain  other  reli- 
gious perfons.  It  was  now  demanded,  in  full  parliament, 
of  all  the  judges  and  king's  ferjeants,  whether  fuch  fubfe- 
quent  charge  to  the  feoffees  fhould  be  adjudged  by  law  a 
conditictif  and  fo  make  the  feoffment  conditional :  and  they 
■were  of  opinion,  that  as  nothing  was  faid  before,  nor  at 
the  time  of  the  gift,  nor  yet  upon  the  livery,  the 
king's  requefl  afterwards  could  not  make  a  conditionK 
Other  examples  there  are  of  fuch  gifts,  and  a  declaration 
to  apply  the  produce  ot  them  to  other  purpofes  than  the 
jntereff  of  feoffees,  and  they  are  invariably  confidered  as 
conditions,  and  in  that  light  and  no  other  were  pronounc- 
ed to  be  good  or  bad  '. 

Among  thefe  inftances,  to  conleft  for  the  origin  of 
ufes  is  difputing  for  words.  Whether  they  were  called 
conditional  enfeoffment  a  f  entries  en  aiiter  droits  or  the  like, 
the  thing  was  certainly  underdood  before  the  time  of 
Richard  II.  But  the  ffat.  50  Kdw.  Ill-  which  fays,  that 
lands  focollufively  given  ihould  be  lial)Ie  to  the  execution 
'^^^  of  creditors,  if  they  took  the  pmft^j  ^hy  rhnt  phrafe  Teems 
to  come  nearer  to  the  proper  idea  of  a  tfe,  as  fince  un- 
derftood,  than  any  thing  before  in  the  annals  of  the  law. 
The  earlicfi:  mention  of  this  kind  of  property,  under  the 
name  of  a  ufe,  is  in  the  reign  of  Richard  II.  when  there  is 
the  firff  evidence  that  the  words  ad  opus  et  ufum  got  into 
deeds  and  affurances  of  land  ^.  We  alfo  find  in  the  ila- 
tute  of  provifors,  7  Ric.  II.  cap.  12.  the  term  ufe  ;  and  in 
the  ftatute  of  mortmain,   15  Ric.  II.  c  5.  the  poffeflion  of 

''  Cotr.  Abri.  p.  169.  §  26.  ^  Rncon's  Reading  on  the  Statute 

Ubid.p.  185    §25,  &c.  of  Ufts. 
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land   to  the  ufe  of  another,  is   fpoken  of  In  the  fame  Ian-    CHAP.  xvii. 
guage  that  was  ever  after  held  on  this  fubjeft.  ^ricpTTi 

An  ufe,  as  now  underftood,  was  when  a  man  infeofFed 
another  to  the  ufe  of  himfelf,  or  of  a  third  perfon  :  in  this 
cafe,  while  the  feoffee  was  feifed  of  the  land,  the  feoffor, 
or  third  perfon,  was  feifed  of  the  ufe.     The  motives   for 
throwing  property  into  this  fhape  were  many  and  powerful. 
A  perfon  confcious  that  his  land  was  liable  to  forfeiture  for 
any  crime,  or  to  the  burthen  of  fome  legal  charge,   might 
rid  himfelf  of  both  by  difpofing  of  his  land  to  another  who 
was  in  a  better  condition  than  himfelf.     In  the  mean  time, 
by  referving  to  himlelf  only  the  ufe  of  it,  he  had  property 
that  was  not  liable  to  the  like   hazard    and   incumbrance. 
This  invention   is  by  fome  attributed  to  the  ecclefiallics, 
whopra6lifed  it  to  evade  the  ftatute  of  mortmain.    It  might 
be  argued,  that  the  prohibition  to  take  landw^s  no  prohibi- 
tion to  take  the  ufe  oi\t:  when,  therefore,  an  alienation  in 
mortmain  was  defigned,  it  was  advifed  to  infeoff  fome  per- 
fon to  the  ufe  of  the  religious  perfons  intended  to   be  bene- 
fited, who  thereby  became  feifed  of  the  ufe.     Whether  the 
churchmen  were  the  firfl:  who  fuggeftcd  the  idea  of  divid- 
ing the  profits  from  the  land,  it  is  certain  that  the  term  ufe  , 
(as  lar  as  we  can  judge  from  the  rtatute  book)  was  firft  ap- 
plied to  their  tranfa6tions,as  appears  by  the  flatutes  before- 
mentioned  concerning  provifors  and  mortmain  L     If  this 
was  the  origin  of  ufes,  many  reafons  concurred  for  adapt- 
ing the  device  ;  reafons  of  more  common  and  frequent  ap- 
plication than  alienations  in  mortmain.     Befides  thofe  of 
forfeitures  and  legal  liens,  the  power  of  devifing  a  ufe  by 
will,  at  a  time  when  the  owner  had  not  fhe  fame  power 
over  his  land,  contributed,  perhaps,  more  than  any  other 
confideration  to  make  this  fort  of  property  dcfirable. 

This  difpofition  of  property,  though   a    novelty  in  the 
law,  was  not  incompatible   with  any    known  rule.     If  a 

Vol.  III.  N  per- 
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CHAP,  xvn.  perfon  feifcd  of  land  miglit  give  it  in  one  way,  there  was 
no  reafon  why  he  might  not  give  it  in  another.  Conform- 
ably with  fuch  general  principles  of  equity,  thefe  gifts, 
though  not  capable  of  being  enforced  by  any  common-law 
procefs,  fcemed,  equally  with  many  other  qucilions,  to 
deferve  the  eognifance  of  the  fupreme  tribunal  of  the  king- 
dom ;  and  they  were  accordingly  entertained  by  parJia- 
ment  on  petition  exhibited  to  the  king.  While  ufes  were 
created  merely  as  a  mode  of  ordering  property  more  fuit- 
able  to  tlie  views  of  the  owner  than  a  conveyance  at  com- 
mon law,  tliey  were  intitled  to  the  equitable  confideration 
they  received  from  the  parliament.  But  we  have  juft 
Ihewn,  that  they  were  reforted  to  for  other  purpofes  :  a 
debtor,  in  the  agony  of  fome  prelling  occafion,  would 
transfer  his  property  in  this  manner,  in  order  to  avoid 
the  procefb  or  the  law.  In  fuch  inftances,  a  ufe  became  a 
fraudulent  and  collufive  tranfaflion  j  and  the  Icgillaturc 
provided  a  remedy  againft  the  effe<5t  of  k  by  the  ftatute 
50  Ed.  III.  and  the  two  fliatutes  of  this  reign  before  men- 
tioned *.  When  a  ufe  was  reforted  to  as  a  medium  by 
which  land  could  be  conveyed  to  a  religious  houfe,  it  was 
tranfacted  with  more  deliberation  as  well  as  more  fecrecjr 
than  in  the  former  cafe  ;  and  the  injury,  if  any,  was  more 
remote  than  that  of  withdrawing  property  from  the  imme- 
diate execution  of  creditors. 

It  was  not  therefore  till  the  15th  year  of  this  reign,  that 
the  legiflature  impofed  any  reftraint  upon  fuch  gifts ;  and 
then  a  ftatute  of  mortmain  was  made,  adapted  to  this  new 
modification  of  property.  It  was  enacted  ",  that  all  thofe 
who  were  pofTeflTed  by  feoffment,  or  other  manner,  to  the 
ufe  of  religious  people,  or  other  fpiritual  perfons,  of  lands, 
and  tenements,  fees,  advowfons,  or  any  other  manner  of 
poffeffion  to  amortife  them,  and  whereof  the  faid  religions 
and  fpiritual  perfons  tool  the  profits^  (hould  caufe  them  to  be 

•  Vid.  ant.  vol,  XI.  401  j  and  ant,        ■  Ch   5. 
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imortifcd  within  a  certaia  time  by  the  licence  of  the  king    CHAP.  xvii. 

and  lords,  or  elfe  alien  them  to  fome  other  ufe  ;   and   ali 

future  pufchafes   in   that  way  were  to  be   confidered  as 

within  the  ftatute  of  mortmain.     Such  was  the    progrefs 

of  this  new  fpeciesof  property,  and  this  was  all  the  notice 

that  had  hitherto  been  taken  of  it  by  the  legiflaturc. 

The  title  to  dower  was  confiderably  affected  by  a  ftatute 
made  in  this  reign  concerning  ravijhment  (which  meant 
ho  more  than  what  has  fince  been  called  ftealing)  of  wo- 
men. The  flat.  6  Ric.  II.  ft.  i.e.  6.  fays,  that  the  ra- 
viftiment  of  ladies  and  the  daughters  of  noblemen,  and 
other  women,  in  every  part  of  the  realm,  was  now  more 
violent  and  more  frequent  than  had  formerly  been.  To 
take  away  part  of  the  temptation  to  thefe  outrages,  it  was 
enabled,  that  whenever  fuch  ladies,  daughters,  and  othef 
women^  were  raviftied,  andj  after  fuch  rape,  confented  to 
the  raviftier,  both  the  raviftier  and  raviftied  ftiould  be  ipfo 
faSlo  difabled  from  claiming  any  inheritance,  dower,  or 
joint- feoffment  after  the  death  of  the  hufband,  or  anceftor  % 
and  that  the  next  of  blood  to  the  raviftier  or  raviftied  ftiould 
have  title  immediately  after  the  rape  to  enter  upon  the 
raviftier  or  raviftied,  and  hold  the  land.  The  huft^ands  or 
fathers  of  fuch  women  might  fue  the  raviftiers,  and  have 
judgment  of  life  and  member,  notwithftanding  the  wo* 
men  afterwards  confented  to  fuch  raviftiers,  and  the  defen- 
dant was  not  to  be  permitted  to  wage  battel,  but  the  truth 
was  to  be  tried  by  the  country. 

We  come  now  to  fuch  ftatutes  as  relate  to  the  admini-    . 
n       '  r  '    n-  r^,      •     .•  r  i  i  J    Judicature  of 

Itration  or  jullice.     The  judicature  of  the  parliament,  and  ihe  council. 

even  of  the  council,    was  exercifed  in  all  its  amplitude, 

notwithftanding   the   attempts  made   in  the  laft   reign  to 

draw  all  caufes  and  queftions  from   both,  and  particularly 

from  the  latter,  to  the  dccifion  of  the  common  law  °.     The 


•  Vid.  ant.  vqI.  II.  414, 
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CHAP.  XVII.  {latutes  then  made  refpe6ling  the  council,  fcem  not  to 
RICH  li^  hzve  been  obferved  with  fuch  ftricStnefs  ;  for  through  the 
whole  ofthis  reign  fimilar  complaints  were  repeatedly  pre- 
ferred to  parliament.  In  the  firfl  year  of  Richard  II.  it 
was  prayed,  that  no  fuks  between  parties  fhould  be  ended 
before  any  lords  or  other  of  the  council,  but  before  the 
juftices  only  P.-  In  the  following  year  it  was  prayed,  that 
no  man  fhould  anfwcr  before  the  council,  by  writ  or  other- 
wife,  concerning  his  freehold,  but  only  at  the  common 
law  :  to  which  it  was  anfwered,  that  no  man  fiiould  be 
forcedto  anfiver finaUyVa^xt,  on  fuch  matters  ;  though  all 
perfons  fhould  be  obliged  to  anfwer  before  the  council  con- 
cernin^  GppreJ/iorts  ^.  Thus,  a  limit  feemed  to  be  fixed 
to  the  jurifdi^lion  of  the  council,  by  allowing  it  to  enter- 
tain ail  forts  of  fuits  commenced  originally  there  by  com- 
plaint or  otherwife  ;  but  inflead  of  determining  finally^ 
to  refer  them,  as  it  fnould  feem  proper,  according  to  the 
fubjc£t  of  debate,  to  the  different  courts  of  common  law. 
This  had  been  the  pradice  in  the  lafl  reign  ^,  and  we  find 
inflances  of  it  continually  in  this,  in  all  forts  ofqueflions 
that  could  arife  upon  property  ^  Befides  the  bufinelsthat 
■would  perpetually  engage  the  council,  when  it  a6ted  in 
this  manner,  as  ancillary  to  the  judicial  determinations  of 
the  courts  of  law,  it  was  laid  down  by  parliament,  that 
opprejfions  might  be  determined  there  finally  ;  and  in  all 
times,  particularly  thofe  of  difordcr  and  change,  number- 
lefs  are  the  caufes  which  the  council  might  draw  to  itfelf 
under  the  idea  o^ opprejfions ;  many  matters  of  difputc  be- 
tween man  and  man  being  liable  to  that  con{l:ru6lion. 

For  the  difpatch  of  all  this  bufinefs,  we  have  feen,  that 
a  regular  ftanding  council  was  eflablillicd  towards  the 
clofe  of  the  lafl  reign,  as  a  fubflitue  for  the  council  which 

'  Coft.   Abri.  p.  162.  §  87.  •  Cott.  Abri.  p.   176.  §  34,  35.  et 

^  Ibid.  p.  178.  ^49.  fa£im, 

*  Vid.  ant.  vol.  II.  408. 

the 


ENGLISH     LAW.  i8i 

tlie  king  had  about   him  by   the  old  conflitution.     The  CHAP.   XVIL 
confirxnation  of  this  appointment    was  more  than   once      ^iqh  u 
prayed  by  the  commons  in  this  reign  :  they  petitioned  the 
king  that  he  would  difcharge  the  great  council    of   lords  ; 
and  appoint    about  him  a  landing  council,  confiding  of 
the  great  officers,  as  the  chancellor,  treafurer,  keeper  of 
the  privy  feal,  the  chief  chamberlain,  the  ftcward   of  the 
houfhold,  and  the  likc^     It  fhould  fecm,  that  this  was  ae 
length  complied    with,  and  that  the  fummoning  of  the 
great  council  became   lefs  frequent  ;    while   the    (landing 
council  gradually  alTumed  judicial  powers  of  a  very  exten- 
sive nature,  equal  to  thofe  exercifed  by  the   great    council  ' 
of  lords.     Qiaeftions,  both  of  a  civil  and  criminal  import, 
•were  brought  before  the  council,  as   a   regular  part  of  the 
judicial  eflabliOiment  of  the  kingdom.    Befides  the  original 
commencement  of  fuits,  the  judges  ufed  to  adjourn  caufes 
before  the  council,  if  any   doubt   or  difficulty  occurred,  as 
they  ufed  in  former  reigns   to   adjourn    them  into  parlia- 
ment ".     Probably  the  appointment'dire61:ed  to  be  made  by 
{lat.  14  Ed.  III.  of  certain  lords  and  bifhops  to  decide  fuch 
adjourned   caufes,   was  not  kcj)t  up,;  and  fuch    enquiries 
being  therefore  excluded  from  the  parliament,  the  council 
:was  the  only  fuperior  court  that  rem.ained  for  judicial    in- 
formation of  that  fort  ^.     It  was  not  this  part  of  the  jurif- 
iii<Stion   of  the  counciJ-,  but   the  former,  that  continued  to 
raife  jealoufies.     Thefe  at  length  occafioned  the  following 
flat.  17  Ric.  II.  c.  6.  for  the  fuppreffion  at  leafl:  of  2l\\  falfe 
fuggeflions  :  the  chancellor  was  thereby  authorised,  upon 
any   fuggeftion     being     found,    and    prpved   untrue,    to 
award  damages  according  to  his  difcretion  to  the   perfon 
injured. 

The  parliament  ftill   continued  to  determine  caufes, 
brought  before  them  upon  petition,  as  in  the  former  reign.. 


'  Cott.  Abn.  p.    i%i.%    12.         »  Vid.  ant.  vol.  IT.  412,413. 
%  J^i'-  IJ.  '>  ,  Cotr.  Abri.  p.  2'ii.  §  17, 
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CHAP.  XVII.  whllcthclr  criminal  judicature  maintained  all  the  authority 
RICH  II  ^^  ^^^^  polTeired.  Indeed,  there  is  no  period  of  our  hiftory 
in  which  the  criminal  judicature  of  parliament  was  called 
forth  into  action  fo  frequently  ;  nor  was  this  confined  to 
the  perfons  of  peers,  but  commoners  were  equally  fub- 
je6l:  to  this  fupreme  court,  notwithflanding  the  protefta- 
tion  of  the  lords  at  the  beginning  of  the  former  reign  y. 
The  modes  of  proceeding  being  various,  and  none  of 
them  quite  confonant  to  our  prefent  ideas  upon  this  fub- 
je8:,  it  may  be  acceptable  to  the  reader  to  give  a  fort  of 
report  of  fome  trials  of  this  kind. 

To  begin  with  the  enquiry  inftituted  againfl  Jlice  Piers: 
This  lady  was  brought  before  the  lords,  where  Sir  Richard 
Le  Scrope,  fteward  of  the  houlhold,  at  the  command  of 
the  prelates  and  lords,  recited  in  her  prefence  an  ordinance, 
"which  it  feems  had  been  made  in  the  50th  Ed.  III.  declar- 
ing, that  no  woman,  efpecially  jflice  Piers^  fliould  pro- 
fecute  anything  in  the  king's  court  by  way  of  maintenance, 
under  penalty  of  forfeiture,  and  bariifliment  out  of  the 
kingdom.  The  fleward  informed  the  lords,  that  Ihe  had 
incurred  this  penalty,  and,  to  fupport  the  charge,  mention- 
ed two  inftances  where  fhe  hadufed  her  interceffion  with 
the  late  king,  rerpe6ling  fome  appointment  in  the  ftate. 
The  fa<5ls  adduced  feem  hardly  within  the  meaning  of  the 
ordinance :  however,  they  were  held  breaches  of  it  ;  and 
accordingly,  without  calling  any  witnefs  to  prove  what 
had  been  alledged,,  he  demanded  of  her  what  Ihe  could  fay 
to  clear  herfclf.  She  faid,  fhe  was  not  guilty,  and  offered 
to  produce  witnefTes  who  would  difprove  the  charge.  A 
day  was  aligned  for  the  examination  of  thefe  witnefTes ; 
when,  after  they  had  depofed  upon  oath  what  they  knew 
of  the  tranfaiSion,  twelve  other  perfons  were  called  in, 
who  were  moil  of  them  witnefTes,  fays  Tyrrell  3  and  they, 

^  Vid.  ant.  vol.  II,  412,415. 
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in  the  nature  of  a  jury  or  inquefl:,  being  fwornjand  charg- 
ed to  rpeak  the  truth,  whether  the  faid  Alice  was  guilty  or 
not,  found  her  guilty  2.  This  was  a  mixed  and  very  fin- 
gular  proceeding.  It  was  the  trial  of  a  commoner  before 
the  lords,  by  the  verdifl  of  a  jury.  This,  though  warrant^ 
cd  by  a  fimilar  proceeding  in  the  former  reign  ^,  appears 
more  fingular  than  the  putting  her  upon  her  defence,  with^ 
out  calhng  a  witnefs  to  prove  the  charge. 

The  method  of  profecuting  by  impeachment,  v^hich  had 
been  firft  exercifed  againft  the  lord  Latimer  in  the  laft 
reign,  was  purfued  in  the  reign  of  Richard  II.  In  the 
lOth  year  of  this  king,  an  impeachment  was  preferred 
againft  the  chancellor  Michael  de  la  Pole,  at  the  infliga- 
tion  of  the  duke  of  Gloucefter,  who  at  that  time  had  th? 
houfe  of  commons  at  his  devotion.  In  the  20th  of  the 
fame  reign,  the  commons  impeached  the  archbifhop  of 
Canterbury. 

There  was  a  fiercenefs  difcoverahle  In  all  the  proceed- 
ings of  Gloucefter,  and  the  confederate  lords,  againft  the 
king^s  favourites  :  yet  as  Tome  of  thefe  purport  to  be  ju- 
dicial enquiries,  they  mufl  be  taken  as  fpecimens  of  pro- 
ceeding in  criminal  profecutions,  and  as  fuch  deferve  our 
notice.  When  the  five  lords  appealed  the  archbiihop  of 
York,  the  duke  of  Ireland,  Michael  de  la  Pole  earl  of 
Suffolk,  Robert  Trefilian,  and  Sir  Nicholas  Bramber,  of 
high-treafon,  they  oflFered  to  prove  their  accufation  in  the 
old  way  ;  they  threw  down  their  gloves,  protefting  on  their 
oaths  to  profecute  the  charge  by  battel  :  but  the  king  re- 
ferred it  to  the  next  parliament,  and  there  it  was  refolved 
that  battel  lay  not  in  that  cafe.  Afterwards,  articles  were 
exhibited  in  writing  to  the  number  of  thirty-nine,  in 
many  of  which  thofe  perfons  were  charged  with  accroach- 
ing royal  power  :  the  accufed  were   fummoned,  but  noj: 


»  Tyrr.  Hift.  voJ.  III.  834. 


*  Vid.  ant.  vol,  II.  413. 
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CHAP.  XVII.  appearing,  their  default  was  recorded  :  the  judgment,  how- 
RICH.  II.      ^^'^'"'  ^^^  deferred  till  the  king  and  lords  had  advifed  upon 
the  articles  ^. 

In  the  mean  time  the  judges,  ferjeants,  and  others, 
learned  in  the  common  and  civil  law,  were  dire£i:ed  to  ad- 
vile  the  lords  how  to  proceed  in  this  appeal  c.  Their  an- 
fwer  to  the  lords  was,  that  the  appeal  was  not  made,  nor 
brought,  as  the  one  laiu  or  the  other  required.  Upon  this  an- 
fwer  the  lords  entered  into  deliberation,  and  then  declared, 
that  in  fo  high  a  crime  as  that  laid  in  this  appeal,  which 
touched  the  perfon  of  the  king  and  the  eftates  of  the  realm, 
and  was  perpetrated  by  perfons  who  were  peers,  as  well  as 
by  others,  the  caufe  could  not  be  tried  anywhere  but  in  par- 
liament, nor  by  any  law  but  that  of  parliament  ;  and  that 
it  fhould  he  done  in  this  cafe  by  the  aiTcnt  of  the  king,  by 
the  award  of  parliament  ;  fince  the  procefs  of  inferior 
courts  was  only  as  they  were  intruded  with  the  execution 
of  the  antient  laws  and  cuftoms  of  the  realm,  and  the  or- 
dinances and  eflablifhments  of  parliament  ;  and  they  de- 
clared that  this  appeal  was  well  brought. 

Accordingly,  upon  the  default  of  the  firfl  four  de* 
fendants,  they  were  adjudged  guilty  of  the  trcafons  and 
other  crimes  in  the  accufation  charged.  Sir  Nicholas 
Bramber,  being  the  only  one  of  them  in  cuftody,  was 
brought  before  the  lords :  he  there  waged  his  battel,  which 
"was  refufed  him  ;  and  though  the  lords  faid  they  would  take 
due  care  by  ail  ways  to  inform  their  confciences  of 
the  matter  of  the  accufation,  there  feems  to  hare  been 
nothing  ftated  by  way  of  proof.  It  is  indeed  faid,  that 
divers  companies  came  from  London  to  aggravate  the 
charge  ;  but  this  founds  more  like  a  popular  clamour  than 
an  examination  of  legal  evidence.  However,  upon  this,  the 

t  Stat.  Tri'.  vd.  I.  5.-  e  Ibicf.  11, 

knight. 
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knight,  not  having  an  anfwer  to  make,  was  adjudged   chap.  xvii. 

guilty,  as  were  all  the  others.  '^ricfMi"'*^ 

As  this  profecution  was  called  an  appeal,  and  under 
that  name  afTumed  the  pretence  of  a  legal  proceeding,  we 
are  more  flruck  with  any  irregularity  in  it,  particularly 
with  the  decifive  manner  in  which  the  lords  over-ruled  all 
attempts  to  reduce  it  to  the  order  of  the  common  law. 
The  impeachment  exhibited  by  the  commons  againfl: 
the  judges^  being  a  profecution  entirely  parliamentary, 
was  more  unqueftionably,  according  to  the  opinion  jufl 
given  by  the  lords,  exempt  f^om  the  rules  of  the  common 
law,  and  to  be  judged  of  only  by  the  law  of  parliament  ; 
a  difl:in6i:ion  which^  we  find,  in  thofc  days  made  fome 
difference  as  to  the  probability  of  the  party  being  acquit- 
ted or  convicted. 

The  proceedings  againfl  the  judges  mufl  therefore  be 
explained  by  the  parliamentary  law  of  thofe  times.  They 
were  all,  except  Shipivith  and  Trefilian  ^,  arrefted  upon 
their  feats  in  Weflminfler-hall,  on  a  charge  of  high-trea- 
fon,  in  giving  anfwers  to  queftions  propounded  to  them 
by  the  king;  which  queflions  tended  to  calumniate  and 
deflroy  the  fupreme  authority  that  had  been  conferred  on 
certain  lords  by  commiflion  from  the  king,  and  confirm- 
ed in  parliament.  They  were  all  adjudged  guilty  of 
treafon,  and,  tho'  their  lives  were  fpared,  they  were  oblig- 
ed to  fubmit  to  banifnment  ^. 

Thus  much  of  thefe  famous  proceedings  againfl  Ri- 
chard's favourites  and  miniflers.  During  the  fame  reign, 
there  were  other  profecutions  of  great  men,  which  fcrve 
to  illuflrate  the  criminal  proceedings  -of  parliament  in 
thofe  times. 

<  Siat.  TrI.  vol.  I.  5.  «  Ibid.  yoI,  I.  14. 
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CHAP.  XVII,  The  appeal  brought  agalnft  Richard's  old  enemies, 
^J^^J^  Gloucefter,  Arundel,  and  Warwick,  is  related  in  this 
manner  :  In  the  great  hall  of  Nottingham  caftle,  the 
king  then  fitting  with  the  crown  on  his  head,  feven  lords 
appeared,  who  exhibited  a  bill  of  appeal  of  treafon :  this 
was  read,  and  then,  by  the  advice  of  the  lords,  and  thofe 
of  the  council  about  the  king,  the  lords  accufcd  had  a 
day  given  them  to  appear  in  the  next  parliament.  The 
principal  charge  againfl:  thefe  lords  was,  the  accroaching  of 
royal  power,  in  the  tranfa61:ion  which  happened  in  the 
icth  of  Richard  II.  and  is  to  be  found  in  all  the  hiftories 
of  thofe  times.  Of  thefe  offenders,  Gioucefterwas  mur- 
dered abroad,  and  the  other  two  pleaded  the  king's  par- 
don ;  which  plea  was  over-ruled,  becaufe  the  pardons  had 
been  avoided  by  a  late  ftatute  ;  fentence,  therefore,  was 
pafTed  upon  them,  at  the  prayer  of  the  appellants,  without 
proving  the  charge  :  the  fentence  was  pronounced  by  the 
duke  of  Lancafter,  lord  fteward,  by  the  command  of  the 
king,  the  lords  temporal,  and  the  procurators  for  the  pre- 
lates and  clergy  ;  an  appointment  which  had  beendevifed 
juft  about  this  time. 

The  appeal  between  the  dukes  6f  Hereford  and  Nor- 

Appcai  againfl:    folk  is  the  mofl:  (inffular  judicial  proceeding   (if  it  can  be 

the  duke  of  .... 

Norfolk.  called  one)  withm  this  period.     In  the  21  ft  of  Richard  II. 

the  day  before  the  parliament  ended,  the  duke  of  Hereford 
came  before  the  king,  and  prefented  him  with  a  fchedule, 
containing  the  fubftance  of  an  accufation,  of  which  he 
had  before  given  the  king  fome  intimation,  againfl:  the 
duke  of  Norfolk  :  it  related  to  fome  difrefpedful  words 
fpoken  by  that  nobleman  againfl:  the  king's  perfon  and  go- 
vernment f.  •  This  being  read  before  the  king  and  lords, 
the  next  day  (being  the  lafl  of  the  parliament)  it  was  or- 
dained by  the  king,  with  the  afl!ent  of  the  eflates,  that 


*  Tyrr.  vol.  III.  984. 
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this  matter  {hould  be  determined  by  the  advice  and  difcre- 
tion  of  the  king,  and  the  committee  which  had  already 
been  appointed  by  the  parliament  to  rcprefent  the  legifla- 
ture,  with  all  its  authority,  and  to  continue  to  difpatch 
fuch  matters  as  were  left  unfiniftied  by  the  parliament. 

Afterwards  the  king  and  the  committee  agreed, 
that  the  matter  fliould  be  determined  by  the  law  of  chival- 
ry, if  other  fufficient  evidence  or  proof  could  not  be 
found  for  ending  it  by  the  ordinary  courfe  of  law.  Ac- 
cordingly, as  the  one  perfifled  in  maintaining  his  aflertion, 
and  the  other  in  denying  the  charge,  and  no  proofs  were 
brought,  it  was  remitted  by  the  above  authority  to  be  de* 
cided  by  fmgle  combat  at  Coventry.  There  the  two  lords 
met,  with  all  necefTary  formality,  the  king  and  the  com- 
mittee attending.  Every  thing  was  arranged,  the  cere- 
monial was  adjufted  by  the  conftable  and  marfhal,  and  the 
combatants  were  fpurring  on  to  the  attack,  when  the  king 
put  a  (lop  to  the  engagement,  ordered  them  to  be  difarm- 
ed,  and,  retiring  for  two  hours  to  the  committee  to  con- 
lider  of  fome  expedient  to  prevent  the  efFufion  of  blood, 
the  following  fentence  was  at  length  pronounced  :  *'  Thac 
*'  the  king,  by  the  advice  of  his  council,  to  avoid  the 
*<  {bedding  of  blood,  had  decreed,  that,  inflead  of  fight- 
*«  ing,  the  defendant  Ihould  be  banifhed  for  life,  and  the 
*'  appellant  for  ten  years  e.'' 

This  unexpected  fentence,  to  get  rid  of  a  mode  of  pro- 
ceeding not  now  much  favoured,  was  confidercd  as  the 
judgment  of  the  whole  parliament ;  the  committee,  who 
rcprefented  the  lords,  being  aflifting  ta  the  king  at  the 
trial.  However,  that  this  fingular  fentence  might  not 
be  queftioned  hereafter,  it  was  folemnly  ordained  by  the 
committee,  that  whoever  attempted  to  reverfe  any  of  thofc 
a6ls  of  the  king,  fo  done  with  the  afTent  of  the  commit- 
tee, Ihould  be  deemed  a  traitor ;  and  to  make  every  thing 

c  Tyrr.  vol.  III.  986  to  9S8, 
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CHAP.  xvij.  furf,  an  oath  was  exafted  of  every  lord  for  the  obfervance 
^T^TTYTTf  o^  them.  From  the  foregoing  relations  may  be  formed 
an  idea  of  the  criminal  law  of  this  period,  when  admini- 
ftered  by  the  fupreme  judicature  of  the  kingdom. 

Origin  of  the  The  court  of  chancery  has  hitherto  been  fpoken  of  in 

court  of  equity    j^  ^^^^^  jj  }^j.  ^^^^  ^^  ^  common-law  court ;  except  when 
in  chancery,  ^ 

caufes  were  referred  thither,  either  by  the  parliament  or 

council,  and  were  there  finally  determined  ;  which  deter- 
mination was  not  ufually  made  by  the  chancellor  alone, 
but  by  a  fort  of  committee  of  the  council^  who  frequently 
adjourned  thither  for  that  purpofe.  It  has  been  a  received 
opinion,  that  the  chancellor  began,  in  this  reign,  to  en- 
large his  judicial  authority,  by  entertaining  fuits  not  cog- 
nifableat  common  law  ;  and  that  he  thus  gave  rife  to  the 
court  of  equity,  which  has  fince  become  the  principal  ob- 
je6l  of  the  chancellor's  attention,  fo  as  to  eclipfe  the  jurif- 
di(flion  belonging  to  his  antient  court  of  common  law. 

We  have  feen  in  the  reign  of  Edward  III.  ^  what  (leps  » 
the  legiflature  had  taken  to  preclude  fuitors  from  making 
application  to  the  king  in  council.  By  thefe  means,  while 
queflions  of  common  law  went  to  the  courts  of  common 
law,  equitable  obligations,  which  made  another  branch  of 
the  jurifdi6lion  of  the  council,  were,  in  fome  degjee,  left 
only  to  the  confcience  of  men  to  fulfil,  without  a  tribunal 
to  give  them  effect.  A  flate  of  judicial  polity  like  this, 
was  extremely  defe<5live  ;  and  it  became  expedient,  from 
confiderations  highly  concerning  the  juftice  of  the  kingr 
dom,  that  an  authority  fhould  refide  fomewhere,  to  miti- 
gate the  rigour  and  fupply  the  inefficacy  of  proceedings 
^at  common  law. 

In  the  diftribution  of  judicature,  tribunals  were  efla- 
bliflied  for  the  adminidration  of  right,  which  were  guid- 
ed in  their  procedure  and  judgment  by  a  fettled  form  of 

*  Vid.  ant.  vo?.  II.  41S, 
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things  calculated  for  the  ordinary  courfe  of  redrefs,  and  CHAP.  xvii. 
conceived  to. meet  the  common  inftances  of  wron?  and  ^^^TT! 
injury.  To  preferve  regularity  and  eafe  in  bufinefs  fuch 
forms  were  adhered  to,  and  proceedings  upon  th^m  be- 
came precedents  for  future  cafes.  But  this  fyflem,  found- 
ed on  the  known  cuftom  and  written  laws  of  the  kingdom, 
was  inadequate  to  the  purpofes  of  univerfal  juftice.  There 
flill  remained  many  injuries  to  property  againft  which 
the  common  law  did  not  relieve,  and  many  wrongs  which 
an  adherence  to  the  letter  of  the  law  would  only  confirm 
and  aggravate.  To  do  complete  and  fubflantial  juftice, 
it  was  feen,  that  fomething  befides  laiu  muft  be  admini- 
ftered  ;  fomething  tha'*:  would  fupply  its  defe6ls,  and  yet 
not  contravene  its  rules ;  by  which  juftice  might  be  up- 
held without  intrenching  on  the  eftablifhed  order  of  judi- 
cature. 

Innumerable  are  the  inftances  in  which  fuch  an  au- 
thority was  wanting.  '  It  will  be  fufficient  to  confider  only 
the  following  :  When  a  perfon  was  to  found  a  claim  by 
virtue  of  a  deed  which  was  detained  in  the  hands  of  ano- 
ther, fo  that  he  was  prevented  from  making  a  regular  pro- 
fert  of  it,  he  was  thereby  utterly  deprived  of  the  means  of 
obtaining  juflice  according  to  the  forms  of  law  :  If  a  deed 
of  grant  of  rent,  common,  or  annuity  were  loft,  as  thefe 
claims  could  only  be  fubftantiated  by  the  evidence  of  a 
deed,  they  vanifhed  together  with  it  :  If  a  perfon  had  ne- 
glected to  take,  or  had  loft  an  acquittance  for  money  paid ; 
in  an  a6tion  of  debt  on  a  fpecialty,  the  defendant  could 
not  discharge  himfelf  on  the  plea  of  nil  debet 'y  becaufe  it 
was  a  rule  of  law,  that  a  deed  could  only  be  diflblved  by 
fome  inftrument  of  as  high  authority.  All  thefe  cafes 
were  rendered  harder  by  another  rule  of  law,  that  a  party 
to  a  fuit  fhould  not  be  obliged  to  anfwer  queftions  relating 
to  the  matter  in  difpute  ;  in  confequcnce  of  which  that 
light  which  could  be  derived  only  from  an  examination  of 
the  perfons  concerned,  was  quite  ftiut  out. 

It 
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It  was  highly  reafonable,  that  fome  remedy  fliould  be 
applied  in  thefe  and  the  Hke  defe<5ls  of  law,  or  the  judica- 
ture of  the  kingdom  would  have  been  incomplete.  The 
rcfort  in  fuch  cafes  had  been  to  the  king  in  council,  in 
whom  refidcd  every  thing  refpecling  law  and  juftice  that 
"was  not  declared  by  any  known  rule,  or  not  diftributed 
among  fome  of  the  judicial  departments.  But  it  will  now 
befeen,  that  the  confideration  of  fuch  matters  pafTed  from 
that  fupreme  tribunal  to  the  chancellor. 

This  great  officer,  {landing  in  an  immediate  and  con- 
fidential relation  to  the  king's  perfon  and  fervice,  was  the 
principal  of  thofe  counfcllors  who  affifted  by  their  advice 
in  deliberating  on  fuch  matters  as  were  brought  before  the 
council  by  petition.  From  an  advifer,  it  was  natural,  that 
in  length  of  time  his  high  rank  and  knowledge  might 
conftitute  him  almoft  the  fole  judge  ;  and  filling  already  a 
department  that  made  him  the  firft  fpring  in  the  admini- 
Uration  of  juftice,  as  he  framed  original  writs,  by  which 
alone  juftice  was  to  be  obtained  ;  and  being  already  in  the 
cxercife  of  a  considerable  judicial  office,  in  determining 
on  the  expediency  of  the  king's  grants  and  patents ;  it 
was  obvious,  when  petitions  of  this  kind  increafed,  to 
delegate  the  confideration  of  them  to  the  chancellor,  who, 
in  quality  of  a  learned  and  pious  ecclefiaftic,  might  fafely 
be  trufted  for  a  confcientious  difcharge  of  this  important 

duty. 

It  was  not  unlikely,  that  the  frequent  reference  to  the 

chancellor  in  thefe  cafes  might  lead  to  a  fhorter  courfe  of 
redrefs  ;  and  that  the  chancellor  might  be  petitioned,  in 
the  firft  inftance,  to  grant  that  relief,  which,  it  was  fore- 
fcen,  he  would  have  to  dire6l  upon  a  reference  for  that 
purpofe  being  made  to  him  by  the  council,  had  the  peti- 
tion been  originally  there.  It  is  probable,  that  after  the 
jurifdidion  of  the  council  was  reftri6led  by  the  ftatutes 
made  in  the  lafl:  reign,    it  became  the  pradice,  if  it  had 

not 
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not  been  fo  before,  to  addrefs  petitions  and  bills  of  c6m-    CHAP,  xviu 
plaint  to  the  chancellor  himfelf ».  RiCHU* 

Even  the  ordinary  common-law  bufinefs  of  the  chan- 
cellor carried  in  it  fome  appearance  of  a  court  of  equity. 
The  holding  of  pleas  concerning  the  king's  grants,  and 
determining  on  their  validity  from  confiderationsof  policy 
and  fitnefs  ;  the  exercifing  a  kind  of  giiardianftiip  over 
the  eftates  and  perfons  of  fuch  of  the  king's  fubjeds  who 
were  not  able  toproteO:  themfelves,  as  ideots  and  lunatics ; 
this  was  a  fcope  of  judicature  not  like  that  of  any  other 
court  of  common  law.  Lefs  clamour  was  likely  to  be  rail- 
ed by  thofe  who  were  jealous  for  the  common  law,  when 
they  obferved  the  equitable  judicature  of  the  council  exer- 
cifed  by  a  judge  like  this,  who  was  already  of  high  rank  and 
authority  in  an  antlent  judicial  department,  and  whofc 
jurifdiftion  was  already  of  a  nature  fomewhat  fimilar. 

There  was  another  part  of  the  chancellor's  office 
which  afforded  an  opening  to  an  innovation  like  this. 
The  permifllon  given  to  the  chancellor  by  ftat.  Weftm. 
ad,  to  frame  writs  in  conftmili  cafu  had  enlarged  to  fo  great 
an  extent  his  remedial  authority,  that  every  fort  of  relief 
feemed  within  his  jurifdidion.  When  he  had  gone  as 
far  as  the  analogy  of  the  common  law  would  allow  in 
forming  writs  of  a  liberal  conception,  he  might  think  it 
inconfiftent  with  his  office  to  difmifs  any  one  from  the 
chancery  without  relief  of  fome  kind  ;  and  he  might  ven- 
ture, in  his  own  court,  to  entertain  and  decide  fuch  mat- 
ters of  an  equitable  nature,  as  he  forefaw  it  would  be  in 
vain  to/end  to  the  courts  of  common  law.  Whatever 
were  the  grounds  the  chancellor  refted  his  jurifdidion 
upon,  it  is  evident  that  he  had  begun,  about  this  time,  to 
cxercife  certain  judicial  powers  of  a  new  and  equitable 
kind  unknown  to  the  antient  courts  of  the  realm.     The 

'  The  ftat.  of  Henry  VII.  for  rew-     put  to  the  chancellor  /cr  tie  hir.g, 
modelling  the  Star-chairibcr,  dired^s     Stat.  3  Hen.  VII,  c.  i, 
that  bills  or  Informations  Hiould  be 

firing 


HISTORY     OF      THE 

fixing  the  chanceryat  Weftminder,  about  the  4th  of  Ed- 
ward III.  might  contribute  to  eflablifli  the  chancellor  in 
thefe  new  powers,  as  he  became  by  his  refidence  there 
iiiore  accefliblc  at  all  feafons. 

It  is  faid  that  John  Waliham  ^,  blfhop  of  Salifburv, 
who  was  keeper  of  the  rolls  about  the  5th  of  Richard  II. 
confiderably  enlarged  this  new  jurifdldion  ;  that,  to  give 
efficacy  to  it,  he  invented,  or,  more  properly,  was  the 
firfl  who  adopted  in  that  court  the  writ  o^  fubpcena ;  a 
proccfs  which  had  before  been  ufed  by  the  council,  and  is 
very  plainly  alluded  to  in  the  ftatutes  of  the  lafl;  reign, 
though  not  under  that  name  K  This  writ  fummoned  the 
party  to  appear  under  a  penalty,  and  anfwer  fuch  things 
as  fhould  be  objc6led  againft  him  :  upon  this  a  petition 
was  lodged,  containing  the  articles  of  complaint  to  which 
he  was  then  compelled  to  anfwer.  Thefe  articles  ufed  to 
contain  fuggeftions  of  injuries  fufFered,  for  which  no  re- 
medy was  to  be  had  in  the  courts  of  common  law,  and 
therefore  the  complainant  prayed  advice  and  relief  of  the 
chancellor. 

Some  have  attributed  the  origin  of  this  court  of  equity 
to  Cardinal  Beaufort^  the  fon  of  John  of  Gaunt,  who 
was  bifhop  of  Winchefter  in  the  reign  of  Henry  V.  It 
is  an  opinion  alfo%  that  the  chancellor  afTumed  his  extra- 
ordinary judicature  in  order  to  be  in  a  fituatlon  to  favour 
the  avarice  of  the  churchmen.  Ufes,  contrived  firfl:  by  the 
clergy,  it  is  faid,  with  a  view  to  enrich  them  in  defiance  of 
the  ftatute  of  mortmain,  were  of  a  new  impreflion,  and 
intirely  out  of  the  rules  of  the  common  law.  A  perfon 
feifedo[  a  ufe  had  no  means  of  obtaining  the  execution  of 
it,  but  the  confcience  and  honour  of  the  feoffee.  To 
give  effe(5l  to  thefe  difpofitlons,  the  chancellor,  who  was 
himfelf  an  ecclefiaftic,  applied,  it  is  faid,  this  new  writ  of 


••  So  it  appears  from  Rot.  Pari. 
3  Hen.  V. 


*  Vid,  anr.  vol   II  419. 
ni  Gilb.  For.  Rom,  17. 
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Juhpcenay  to  compel  a  feoffee  to  anfwer  before  him  refpe^l-    CHAP.  xvir. 
ing  fuch  truft  ;  and,  upon  the  truth  of  the  matter  appear-       rich.  ii. 
ing,  he  would  decree  fuch  execution  of  the  ufe  as  the  feof- 
fee was  bound  in  confcience  to  make.     This  is  fuggefted 
by  fome  writers  as  the  occafion  on   which  the  court  of 
chancery  firft  exercifed  its  equitable  jurifdi6tion. 

After  what  has  been  before  obferved,  it  will  not  be 
eafily  credited  that  this  was  the  origin  of  the  court  of 
equity.  Yet  it  is  not  at  all  improbable  that  fuch  motives 
might  have  induced  clerical  chancellors  to  entertain  fuits 
oF  that  kind  with  great  readinefs ;  and  that  the  frequency 
of  them  might  have  brought  the  court  into  fuch  a  iudden 
repute,  as  would  have  very  much  the  appearance  of  an 
intire  new  creation.  The  confequence  was,  that  later 
times  have  dated  the  birth  of  the  equitable  jurirdi6iion  in 
chancery,  from  the  period  when  it  grew  into  more  notice 
by  the  acceflion  of  this  new  fubje6l  of  litigation. 

The  chancellor  was  not  fuffered  to  continue  increafing 
this    new  authority  unnoticed    or  unmolefted.     He  was 
watched  by  the   legiflature,  and  fuch   checks  were  occa- 
fionally  applied,  as  \y^re  thought  necefTary  to  keep  it  with- 
in juft  bounds.     In   the  13th  Richard  II  n.  the  commons 
petitioned  the  king,  that   the  chancellor   might  make  no 
order   againft  the  common   law  ;  and  that  no  judgment 
Ihould  be  giv^h'  without  due   pro'cefs  of  law.     In  another 
petition  they  prayed,  that  no  one  Ihould  appear  before  the 
chancellor,  where    recovery  was    given  by  the   common 
law  ;  to  both  which  the  king's  anfwers   were*  to  the   like 
efFe6t,  that  it  fhould  continue  as  the  ufage  had  been  hereto- 
fore.    Thefe  applications  to  the  king  carry  in  them  an  ad- 
milfion,  that  fuch  a  power  of  judicature  did  refide  in  the 
chancellor,  fo  long  as   he  did  not  determine  againft   the 
common  law,  nor  interpofe  where  it  furmfhed  a  remedy  ; 

■  Rot.  Pari.  liJ^Ic,  II. 

Vol.  hi.  O  and 
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GHAP.  XVII.  and  the  anfwer  as  clearly  demonftrates,  that  fuch  aTratr*- 
RICH.  II.       thority  refiding  fomewherc,  was  recognized  by  the  ufagc 
and  conftiturion  of  the  realm. 

But  the  flat.  17  Ric.  II.  c.  6.  (before  mentioned)  re- 
cognifes  this  new  judicature  in  the  moft  explicit  terms, 
and,  by  coupling  it  with  the  council,,  feems  to  intimate- 
its  origin  to  have  been  as  we  have  juft  fuppofed.  This 
ftatute  recites,  that  people  were  compelled  to  come  before 
the  king's  council,  or  in  the  chancery,  by  writs  grounded 
on  untrue  fuggeftions  ;  and  on  that  account  it  ena6ts, 
that  the  chancellor,  prefently  after  fuch  fuggeffions  were 
duly  proved  untrue,  fhould  have  power  to  award  damages,, 
according  to  his  difcretion,  to  the  perfon  fo  grieved.  This 
ftatute  feems  to  give  the  lirfl:  teftimony  to  the  legitimate 
authority  of  rhis  court,  and  may  be  confidered  as  a  legifla- 
tive  fandion  to  its  eilablirnmcnt  ;  for  after  this  it  enlarged 
its  judicature  with  great  freedor». 

Besides  the  court  of  equity  in  chancery, two  other  new 
jurifdi6tions  had  lately  grown  into  notice  ;  that  of  the  ccn- 
ftabh  and  marjhaly  and  that  of  the  admiral.  Of  thefc,  there 
is  very  little  notice  before  this  king's  reign.  The  former  is 
mentioned  in  a  report-book  of  rhe  lafl:  reign,  as  a  court  ^ 
which  was  to  decide  upon  contra<5i:s  made  in  martial  affairs. 
We  hear  no  more  of  this  court  till  the  2d  of  Richard  II.  when 
the  commons  petitioned  that  the  conftable  and  marfhat 
might  furceafe  from  holding  pica  of  treafon  or  felony,  which 
fhould  be  determined  only  before  the  king's  juftices.  It 
feem=^^  the  heirs  to  whom  thefe  two  offices  had  defcended 
being  then  within  age,  they  and  the  offices  were  in  the 
cuftody  of  the  king  ;  and  for  this  reafon  the  parliament  re- 
frained from  making  any  alteration  in  this  new  tribunal  P. 
The  obje6tion  to  this  court  was,  that  it  was  governed  by 
the  law  of  arms ,  and  not   by  the   general    curtom  of  the 


Court  of  the 
gonrt^bJe  and 
marfhal. 


•Vid.  ant    6z. 


'  Cott,  Abri,  p.  171.  f.  47. 
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kingdom;  and  at  a  fecond  meeting  of  this  fame  parliament,  CHAP.  xvii. 
it  was  ftated  by  the  bifhop  of  St.  David's,   who  happened      kicH  11. 
to  make  the  ufual  fpeech  at  the  opening  of  the  parliament, 
as  a  grievance,  that  the  law  of  arms  and  the  law  of  the 
land  did  not  concur  'i.     To  quiet  the  minds  of  the  people 
upon  this  fubje6i,  a  flatute  was  at  length  made  ;  but  this 
was  fo  general,  that  it  left  things    in  the  fame  ftate  they 
were  in  before.     It  was  noticed  by  flat.   8  Ric.  II.  c.  5. 
that  divers  pleas  concerning  the  common  law,   and  which 
ought  to  be  examined  and  difcufTed  by  that  law,  were  now  of 
late^  drawn  before  the  conftableand  marfhal  of  England,  to 
the  great  damage  and  difquiet  of  the  people  ;  and  it  was 
therefore  declared  and  ordained,    that  fuch  pleas  and  fuits 
Ihould  not  be  brought  in  that  court,  but  this  matter  fhould 
fland  as  it  did  in  the  time  of  Edward  the  Third.  This  feems 
to  be  calculated  for  fatisfying  the  prefent  difcontent  of  the 
people,  without  difturbing  things,  till  the  office  was  out  of 
the   wardfhip  of  the  king  j  but  in  the   13th  year  of  this 
reign  (when  probably  that  event  had  taken  place)   an  a6t 
of  a  more  fpecial  nature  was  made,  which  feems  to  define 
the  authority  of  that  court   very  exadly.     Confidering 
the  daily  encroachments  made  by  the  court  of  the  confta- 
ble  and  marihal,  in  holding  plea  of  contra6ts,  covenants, 
trcfpafTcs,  debts,  detinues,  and  other  matters  cognifable  at 
common  law,  it  was  intended  by  flat.  13  Rich.  II.  flat.  i. 
c.  2.  to  make  a  declaration  of  the  jurifdi£lion  of  the  con- 
flable    (for  the  a6t  does   not  in  this  place  name  the  mar- 
fhal)  in  the  following  way  :   '*  to  the  conflable,"  fays  the 
a6l,  "  belongs  the  cognifance  of  contra6ls  touching  deeds 
**  of  arms,  and  of  war  out  of  the  realm,  and  alfo  of  things 
"  which  touch  war  within  the  realm,  which   cannot   be 
**  determined  nor  difcufTed  by  the  common    law,  with 
**  other  ufages  and  cuftomsto  the  fame  matters  appertain- 
**  ing,  which  other conflables before  that  time  had  duly  and 
"  reafonably  ufed."  It  was  alfo  ordained,  that  every  plaintiff 
Ihould  declare  plainly  his  matter  in  his  petition,  before  any 

^  Cott.  Abri,  p,  J73.  f.  8.  '  jfert  dt  novo, 

O  2,  one 
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CHAP.  xvil.  one  (liould  be  fent  to  anfwer  thereto;  and  If  any  woulc? 
RICH.  II.  complain  that  a  plea  was  commenced  before  the  conftablc 
and  marflial  which  might  be  tried  by  the  common  law,  he- 
might  have  a  privy  feal  of  the  king  without  difficulty, 
dire6^ed  to  the  conftable  and  marfhal,  to  furceafe  ir? 
the  plea,  tifl  it  was  difcufFed  before  the  king's  council^ 
whether  the  matter  belonf^ed  to  the  common  law,  or  to 
that  court. 

The  marfhal,  who  was  joined  with  the  conftable  in  the 
prefidency  of  this  court,  filled  a  difrerent  office  from  him, 
who  was  afTociated  with  the  fteward ;  though  it  was 
not  uncommon  for  them  hoth  to  be  held  by  the  fame  per- 
fon,  as  well  as  other  offices  which  likewifc  conferred  the 
title  of  marffial.  This  appears  from  a  tranfa6lion  in  the 
20th  year  of  this  reign;  for  tlie  king  granted  to  the  earl 
of  Nottingham,  and  to  the  heirs  male  of  his  body,  the 
office,  name,  and  title  of  earl  marfhal  of  England,  the  of- 
fice of  marffia!  of  the  king's  bench  and  exchequer,  the  of- 
fice of  proclalmer  marfhal,  and  of  the  fteward  and  mar- 
fhal of  the  king's  houfhold  s. 

While  the  Crown  was  in  pofTeffion  of  territories  on 
the  continent,  as  during  the  latter  part  of  Edward  III.  and 
the"  reigns  of  Richard  II.  and  the  two  Henrys,  there  muH: 
have  been  great  employment  for  this  court,  notwithfland- 
ino:  the  fi£l:ion  ^  that  had  been  devifed  in  the  time  of  Ed- 
■ward  III.  to  make  matters  arifing  beyond  fea  cognizable 
by  a  jury  from  an  Englifh  county.  We  (hall  alfo  find 
there  was  Conferred  onthefc  two  officers  a  criminal  jurif- 
diclion,  by  which  they  tried  crimes  committed  beyond 
fea  ;  and  this  they  exercifed  fo  low  down  as  the  reign  of 
(jucen  Elizabeth,  though  it  was  in  part  rendered  lefs  ne- 
ceiTary  by  the  ftatute  of  Henry  VIII.  for  trying  trcafon 
committed  beyond  fea. 

•  Cott.  Abri.  p.  363    f.  32.  •Vid.ant,  62, 

Th£ 
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The  office  of  admiral  is  confidercd  by  the  French  as  a  chap.  xvir. 
f  iece  of  ftate  invented  by  them  ;  nor  does  it  appear  that  dich  jf 
any  officer  of  this  kind  was  conftituted  in  England  till  about 
the  time  of  Edward  I.  and  from  thence  the  place  of  high  ^^  ^'^^  admiral. 
admiral  had  been  conferred  on  fome  of  the  firfl:  nobiJity. 
We  have  yet  met  with  nothing  concerning  the  judicial 
authority  of  this  officer;  but  in  this  reign  there  had  arifen 
a  like  jealoufy  of  his  authority,  as  of  that  of  the  conflablc 
and  marfhal.  It  was  the  port-towns,  which  had  franchifes 
of  their  own,  that  raifed  mofl:  of  the  complaints  againft  the 
admiral ".  To  fatisfy  them,  an  a6t  was  at  lafl:  made,  in  the 
13th  year  of  the  king.  The  preamble  of  this  aft  ^  dates  the 
complaints  as  arifing,  becaufe  admirals  and  their  deputies 
held  their  feffions  within  divers  places  of  the  realm,  as  well 
within  franchifes  as  without,  accroaching  to  them  greater 
authority  than  belonged  to  their  office,  to  the  prejudice  of 
the  king,  and  of  perfons  poffcfTedof  franchifes  :  to  remedy 
which  it  was  declared,  that  the  admiral  or  his  deputies 
Ihould  not  meddle  with  any  thing  done  within  the  realm, 
but  only  with  things  done  upon  the  fea^  as  had  been  ufcd  iu 
the  time  of  Edward  III. 

This,  like  the  firfl  a6i  about  the  jurifdi6tion  of  the  con- 
riable  and  marfhal,  was  too  general  to  have  any  effeft  in 
working  a  reformation.  It  was  therefore  foon  followed  by 
Hat.  15  Ric.  n.  c.  3.  where  the  admiral's  jurirdi6^ion  was 
more  particularly  marked  out.  Fird,  it  was  declared,  that 
of  all  manner  of  contra6i:s,  pleas,  and  quarrels,  and  all 
other  things  arifing  within  the  bodies  of  counties,  as  ivell 
by  land  as  by  water,  and  alfo  of  wreck  of  the  fca,  the  ad- 
miral's court  fhould  have  no  manner  of  cogniTance  cr 
power  ;  but  thefe  were  to  be  determined  by  the  common 
law.  Nevcrthelefs,  the  admiral  was  to  have  cognil'ance  cf 
the  death  of  a  man,  and  of  a  meyhem  done  in  great  fhlp3, 

■  Cott,  Abri.  p.  339.  f,  33,  *  Ch,  5, 

being 
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CHAP.  XVII.   being  and  hovering  in  the  main  dream  of  great  rivers,  only 
T)Tou   TT       below  the  bridges  y  of  the  fame  rivers  near  the  fea,  and  in 

KILjH,   11.  °  r        1  J    •        J 

no  other  places  of  the  fame  rivers.  It  was  further  ordamed, 
that  he  fhoiild  have  power  to  arreft  fhips  in  the  great  fleets 
for  the  great  voyages  of  the  king,  and  of  the  realm,  faving 
to  the  king  all  manner  of  forfeitures  and  profits  thence  ari- 
fing  :  he  was  alfo  to  have  jurifdi6lion  on  fuch  fleets  during 
fuch  voyages,  faving  alfo  to  lords,  cities,  and  boroughs^ 
their  liberties  and  franchifes. 
It  may  be  afked,  By  what  Jaw  was  the  court  of  the  con- 
ftable  and  marfhal,  and  that  of  the  admiral,  governed  ?  It 
has  been  faid  by  later  writers,  that  the  proceeding  in  the 
former  was  a  cou.rfc  direded  by  the  civil  law  ^  ;  but  the  law 
cf  arms  was  furely  not  to  be  found  in  the  volumes  of  Impe- 
rial jurifprudence.  The  laws  of  Olerotiy  as  they  were 
called,  might  conftitute  a  national  code  of  maritime  law, 
for  the  direaion  of  the  admiral ;  and  whatever  was  defec- 
tive therein  was  fupplied  from  that  great  fountain  of  juril- 
prudence,  tlie  civil  law,  which  was  generally  adopted  to 
fill  up  the  chafms  that  appeared  in  any  of  the  municipal 
cufloms  of  modern  European  nations. 

It  Ihould  feem,  that  the  old  laws  ^  refpe6lln5;  the  bounds 
of  the  fteward  and  marlliaPs  court  were  not  obfervcd  ;  for 
in  the  beginning  of  this  reign,  the  commons  petitioned, 
that  the  jurirdi6^ion  of  the  marlhal  might  be  limited,  and 
that  all  perfons  within  the  verge  might  have  their  liberties  ^  : 
and  it  was  ena6ted  by  flat.  13  Ric.  II.  c.  3.  that  the  jurlf- 
dl6lion  of  the  court  of  the  fteward  and  marfhal  of  the 
king's  hou*"e  fhould  not  pafs  the  fpace  of  twelve  miles,  to  be 
reckoned  from  the  king's  lodging;  which  was  conformable 
with  Ibnie  petitions  in  the  former  reign  ^.     After  this  there 

y  Paraval  hi  pountx.     In  the  Old  340. 
Abridsrment  it  is  pones  \   in  Pickering  •  Vid.  ant.  vol.  II.  135. 

it  is  bridges  j  in  the  Nova  Statute  it  is  '»  Cott.  Abrl.  p.  J 60.  f.  65, 

psintz-.  «  Vid.  ant.  vol.  II,  420,  421. 

»  Duck  de  Aulb.  Jur.  Civil.  336, 

were 
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were  no  further  parliamentary  declarations  on  the  fubjc^:     cHap.xvii. 
of  thiscourt,  except  a  ftiort  a6l  in  the  reign  of  Henry  VI.      ViChTii^ 

Having  faid  thus  much  upon  thefe  courts  of  a  particu- 
lar and  fpecial  nature,  .wc  come  now  to  the  ordinary  courts 
of  law,  refpeding  which  fome  regulations,  well  dcferving 
-of  notice,  were  made  by  parliament.  Great  <:omplaint  was 
made  of  the  dilatory  and  oppreffive   courfe  of  the  courr  of 
exchequer  ;  where,  in  addition  to  the  rigour  which  was  ex- 
perienced from   the    natural  order  of  things,  the  clerks 
pradifed  many  unfair  devices  upon   accountants.  Among 
other  hardlhips,  the  heirs  and  executors  of  perfons  who 
had  accounted  at  the  exchequer,  were  not  allowed  to  plead 
the  difcharge  of  their  anceftor  or  teftator,    without  a   writ 
or  privy  feal  authorizing   them  fo  to  do.     By  this  a<9:  the 
neceflity  of  fuch  writs  was  rjemoved  ;   all  perfons  were  ad- 
mitted to  plead  as  in  other  courts  ^  heavy  penalties  and  im- 
prifonments  were  inflifled  on  clerks  who  ifTued  procefs  to 
recover  debts  already  paid.     Befidcs  this,   the  bufinefs  of 
the  exchequer,  as  far  as  concerned  the  king's  revenue,  was 
tetter  regulated  by  fev^ral  acls  of  parliament  ^.     It  feems, 
as  the  court  of  exchequer   was  not  within  the  a<5t  of  nif, 
prius,  whenever  an  iflue  in  a  foreign  county  was  to  be  tri- 
£d,  a  fpecial  commiffion  ufed  to  be  made  out :   it  was  now 
ena61:ed,  that  no  more  than  two  (hillings  fliould  be  given 
for  fuch  commiffion,    as  the  clerk's  fee  for  making  it  out  ; 
and  the  fame  for  the  record  of   ni/i  prius,  with  the  writ  <^.. 
The  people  were  not  fatisfied   with  the  courfe  of  appeal 
eftablilKed  from  this  court  by  the  ftatote  of  the  laft  reign  ^ ; 
but   it  was  again  prayed    (though    v.'ithout  efFe6l)  by    the 
commons,   that  errors  in  the  exchequer  might  l>e  redrefT^d 
in  the  king's  bench  or  parliament  S. 

The  fubftancc  of  the  oath  which  had  been  ordained  by 
flat.  18  Ed.  111.  ft.  4.  to  be  taken  by  the  judges  and  barons, 

_**  Stat.     I    Ric.  Ij.   c.    5.     nat.   5  *^  Vid.  ant.  vol.  II.  423. 

Ric.  II,  c.  9.  II,  12,  13,  14,  15.  «  Coct.  Abri.  p.  164.  f.  IC5. 

«  S:at.  5  Ric.  IJ.  c.  16. 
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^K^!^^^""    '^'^^  P"^  ^"^°  ^  ^^^"te  Jn  the  8th  year  of  this  king  h.  This 
RiCH.Ii.       a6l  ordains,  that  they  (hould  not  take  any  robe,  fee,  pen- 
^on,    gift,   or    reward  of  any  but  of  the  king,  except  re- 
ward of  meat  or  drink,    which   fhduld  be   of  no  great  va- 
iue  ;  they  were  to  give  no  counfel  to  any  in  matters  where 
the  king  was  party,  or  where  the  king  was  any  wayscon- 
cerned  ;  nor  were  they  to  be  counfel  with  any  man  in  any 
caufe  or  matter  depending  before  them,  upon  pain  cf  lofing 
their  office,  and  making  fine  to  the  king.     It  was  one  of 
the  charges  againd  the  archbifliop  of  York,  Robert  de  Ve- 
re^   and  Michael  de  la  Pole^  that   they  on  many  occafions 
tampered  with    the  judges  ;    and   thofe   fufpicions  might 
have  produced  the  above  aft.     But,  whatever  was  the  mo- 
tive for  making  it,  we  find  it  was  repealed  the  next  year  by 
ftat.  9  Ric.  II.  c.    I.   hecauje  it  was  very    hard,    and 
needed  declaration.     It  was  by  another  chapter  '  of  the  for- 
mer ftatute  enaded,  that    if  any  judge    or  clerk  was  con- 
vi6led  before   the  king  and    council  of  fahe  entering  of 
pleas,  razing  of  rolls,    and  changing  of  verdids,    to  the 
dilherifon  of  either  of  the  parties  to  the  fui.t,  he  fliould  be 
punifhed  at  the  difcretion  of  the  council.     To  prevent  the 
poUibility  of  partiality  or  favour  in  magiflrates,   it  was  or- 
dained by  the  fame  a61;  ^,  that  no  man  of  laiu  fhould  be 
jurtice  ofaiTife,  or  of  the  common  deliverance  of  gaols,   in 
his  own  county.     This  prohibition  was  confined  to  fuch 
perfons  in  the  commiffion  as  were  men  of  the  law,  becaufe 
the  perfons  aiTociated  with  them  were,  by  fome  former  fta- 
tutes,  exprcfly  required  to  be  perfons  of  the  county. 

Further  regulations  were  made  concerning thefe  pro- 
vincial judicatures.  By  the  laft  mentioned  it  was  ordain- 
ed, that  the  chief  juftice  of  the  common  bench  fhould  be 
affigned  among  others  to  take  aflifes  and  deliver  gaols ;  but 
that,  as  to  the  chief  juflice  of  the  king's   bench,  it  ihould 

*  Ch.  3.  *Ch.4.  *  Ch.  2. 

be 
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be  as  had  been  for  the  mod  part  the  laft  hundred  years.  CHAP,  XVII. 
What  the  pra<5tice  had  been  for  the  preceding  hundred  kich.  II 
years  does  not  appear  by  any  ftatute,  report,  or  book  ;  but 
it  fhould  at  leaft  feem  from  this  a6t,  that  the  chief  juftice 
-of  the  common  bench  did  not  ufe  to  go  circuits.  By  ftat. 
20  Ric.  II.  c.  3.  it  was  ena6ted,  that  no  lord,  nor  other  of 
the  country,  little  or  great,  {hould  fit  upon  the  bench  with 
the  juftices  to  take  affifes  in  their  feflions,  upon  pain  of 
great  forfeiture  to  the  king  ;  and  the  ftatutefays,  the  king 
had  charged  the  juftices  not  to  fuffer  this  order  to  be  bro- 
ken. This,  like  fome  of  the  former  laws,  muft  have  been 
occafioned  by  late  difcoveries  of  the  interference  and  fway 
of  great  men  injudicial  matters.     It  was  ordained  by  ftat. 

6  Ric.  II.  ft.  I.e.  5.  that  juftices  of  affife  and  gaol  delive- 
ry fhould  hold  their  feffions  in  the  principal  and  chief  towns 
of  every  county  where  the  ftiire-courts  were  held  ;  but  in 
flat.  1 1.  Ric.  II.  c.  1 1,  this  was  faid  to  be  found  in  part 
prejudicial  and  grievous  to  the  people  in  many  counties  ; 
and  on  that  account  the  chancellor  was  thereby  empow- 
■ered  to  remedy  it  by  the  advice  of  the  juftices,  when  occa- 
fion  required. 

The  delays  in  fuing  writs  oi  nifi  prlus  ftill  continued  L 
Complaint  was  made,  that  perions  were  impannelled  on 
juries,  and  after  that,  the  parties  would  not  fue  their  writ 
of  nifi  priusy  but  delayed  it  from  year  to  year ;  by  which 
it  was  faid  jurors  fuffered  great  lofs,  fometimes  to  more 
tlian  the  yearly  value  of  their  land.  To  remedy  this,  it 
was  enaded  by  ftat.  7  Ric.  II.  c.  7.  that  in  all  pleas  where 
a  fiifi  pr'tus  might  be  had  of  courfe,  after  t-he  grand  diftrcfs 
thrice  returned,  and  fcrvcd  before  the  juftices  againft  the 
jurors,  and  thereupon  the  parties  demanded,  if  none  of 
fuch  parties  would  fue  the  writ  oi niji  prius^  then  it  might 
be  made  at  the  fuit  of  any  of  the  jurors  prefent  ;  and  this 
might  be  in  the  exchequer  as  well  as  the  other  courts. 

1  Vid.  ant.  vol.  II.  431. 

Very 
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CHAP.  xvn.  Very  little  was  done  towards  adding  to  or  improving 
T>T/-u  TT  the  remedies  formerly  in  ufe.  By  flat.  7  Ric.  II.  c.  io.it 
was  ordained,  that  an  affile  of  novel  diffeifin  for  rent  due 
out  of  tenements  in  divers  counties  fhould  be  had  in  confin'io 
£omitatus  within  which  the  tenements  lay,  inthe  fame  man- 
ner as  had  before  been  ufed  where  a  common  of  pafture  in 
one  county  was  appendant  to  land  in  another  '^. 

The  ftatute  oi forcible  entries  had  a  more  extenfive  ef- 
fed,  by  abrogating  the  old  method  of  redrefs  in  cafes  of 
difleifin.  We  have  feen,  that  in  the  time  of  Bradon  ^^a 
perfon  difTeifed  might  recover  feifin  by  force,  with  a  mul- 
titude of  friends  to  affifl:  him,  provided  he  made  this  at- 
tempt fiagrante  diffeifma.  But  the  ftate  of  things  was  fo  al- 
tered, and  the  ideas  of  men  were  fo  different,  that  thefe 
forcible  vindications  of  a  man's  property  were  thought  in- 
compatible with  a  weli-ordered  government.  It  was  ac- 
cordingly enacted  by  flat.  5  Ric.  II.  c.  7.  that  none  {hould 
enter  lands  and  tenements  but  where  an  entry  was  given 
by  the  law  ;  and  in  fuch  cafe,  not  with  flrong  hand,  nor 
with  multitude  of  people,  but  only  in  a  peaceable  and  eafy 
manner  ;  and  if  any  one  did  the  contrary,  and  was  thereof 
convi(5^ed,  he  was  to  be  imprifoned  and  ranfomed  at  the 
king's  pleafure.  Thus  a  diffeifee,  if  he  entered  with 
force,  became  punifliable  in  the  fame  manner  as  a  dlfTeifor 
with  force  had  been  before. 

A  MORE  fummary  method  was  pointed  out  by  flat.  15 
Ric.  II-  c.  2.  which  dire£ls,  that  upon  complaint  made  to 
anyjuftice  of  peace  of  fuch  forcible  entry,  fuch  juftice 
(hould  take  fufficient  power  of  the  county,  and  go  to  the 
place  where  the  force  was  ;  and  if  he  found  any  perfons 
holding  the  place  forcibly  after  fuch  entry  made,  they  were 
to  be  taken  and  committed  to  the  next  gaol,  there  to  re- 
main convict  by  the  recocd  of  the  judicc,  until  they  bad 
made  fine  and  ranfomto  the  king.     The  fheriff  and  all  the 

">  VId,  ant.  111.  *  VId.  ant,  vol.  I.  322; 

people 
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people  of  the  county  were  thereby  required  to  attend  the   CHAP.   XVI!. 

juftices.     The  fame  of  forcible   entries  into  benefices,  or      rich,  Ii. 
offices  of  holy  church. 

In  order  that  thofe  in  reverfion  might  not  be  lofers  by 
the  collufion  of  the  particular  tenants,  the  following  ftatute 
was  made.  It  was  enaded  by  ftat.  9  Ric.  IT.  c  3.  that 
if  a  tenant  for  term  of  life,  tenant  in  dower,  tenant  by  the 
courtefy,  or  tenant  in  tail  after  poflibility  of  ifTue  extin<5i:, 
was  impleaded,  and  pleaded  to  an  inqueft,  and  loft  by 
verdid,  or  by  default,  or  in  any  other  manner,  he  to 
whom  the  reverfion  of  fuch  tenements  belonged,  his  heirs 
and  fucceflbrs,  fhould  have  an  a(9:ion  by  writ  of  attaint, 
©r  by  writ  of  error,  as  well  in  the  life  of  fuch  tenants  as 
after  their  deaths  ;  and  if  he  fucceeded  in  fuch  writ,  the 
tenant  who  loft  ftiould  be  reftored  to  his  pofleflion,  with 
the  iiTues  arifing  in  the  mean  time,  and  the  party  fuing, 
to  the  arrears  ot  tLe  rent,  if  any  were  due  ;  and  if  the  te- 
nant were  dead,  then  to  the  land  in  queftion.  Moreover, 
although  the  particular  tenant  was  alive,  yet  if  the  rever- 
fioncr  fo  fuing  alledged  that  he  was  of  covin  and  confent 
with  the  demandant  who  recovered  agalnft  him,  the  tene- 
ments were  to  be  reftored  to  the  reverfioner.  The  tenant, 
however,  mi^ht  afterwards  have  zfcire  facias  out  of  the 
judgment  fo  reverfed,  if  he  would  traverfe  the  covin  al- 
ledged. This  was  a  redrefs  fimilar  to  that  which  had 
been  allowed  to  termors  for  years,  by  a  flatute  of  Ed- 
ward I  o. 

Another  way  in  which  the  particular  tenant  could 
injure  the  reverfioner,  was  by  mz\i\ng _^  default ,  if  im- 
pleaded for  the  freehold  :  in  fuch  cafe  the  reverfioner 
was  entitled  by  a  ftatute  of  Edward  I  P.  to  be  received  to 
defend  the  right ;  but  there  was  no  remedy  where  he  plead' 
ed  in  chief  inch  pleas  by  which  he  knew  the  inheritance 
muft  be  loft.     To  remedy  this,  it  was   now  enafk^,   by 

•  Vid.  ant.  vol.  II.  150.  ?  Vid.  ant.  vol  II.  191.  228. 

flat/ 
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CHAP.xvir.  flat.  13  RIc.  II.  ft.  i.  c.  17.  that  where  any  of  the  be- 
RICH.  II.  forementioned  tenants  were  impleaded,  and  he  in  rever- 
fion  came  into  court  and  prayed  to  be  received  to  defend 
his  right,  at  the  day  the  tenant  pleaded  to  the  a6lion,  or 
before  ;  he  fliould  be  received  to  plead  in  chief  to  the  a6ti- 
on,  without  making  any  delay  by  voucher,  aid-prayer, 
nonage,  or  other  delay,  by  eflbin  or  protedion. 

The  laying  the  venue  in  perfonal  a6iions,  which  before 
had  been  almofl:  optional  %  was  fomewhat  reilri6ted  by  flat. 
6  Ric.  II.  ft.  I.e.  2.  It  is  thereby  provided,   that  in  ac- 
tions of  debt,   accompt,  and  all  other  fuch  anions,   if  the 
declaration  ftated  the  contra6l:  to  be  in   any  other  county 
than  that  contained  in  the  original  writ,  the  writ  ftiould  be 
immediately  abated.     It    was   ordained  by  ch.   3.  of  the 
fame  ftatute,  that  the  writs  of  nuifance,  commonly  called 
vicontiel^,   might   be  brought,  cither  in  the   old   way,   or 
clfe  in  the  nature  of  aflifes  determinable  before  the  jufticef 
of  the  one  bench  or  the  other,  or  of  aflife  to  be  taken  in 
the  country ;   fo  that  the  diftin6lion  between  thefe  writs, 
fo  much  attended  to  in  the  laft  reign,  began  to  be   of  lefs 
moment.     It  was  a  doubt  in  the  laft  reign,   whether  the 
cjueftion   of  a  priory   being  donative   or   not,    ftiouid  be 
iri<:d per  proves,    or  per  pais  ^.     But  it  was  now  ordained, 
by  ftat.  9  Ric.  II.  c.  4.  that  fuch  an  iiTue   ftiould   be   tried 
by  the  certificate  of  the  ordinary  of  the  place  ;  and  this  was 
to  be,  as  well  where  the  ordinary  was  not  a  party,  as  where 
he  was.     Notwithftanding  the  precaution  taken  by  the  le- 
giflature   in  making  ftat.  25  Ed.  III.  ft.  3.  c.  3    yet  the 
king's  prefentees,  either  by  the  favour  of  ordinaries,    the 
partiality  of  inquefts,  or  perhaps  by  the  parties  not   being 
duly  warned,    would  get  thcmfclves  forced  into  benefice?, 
and  the  incumbents  put  out.     To  remedy  this,  it  was  now 
provided,  in   addition  to  the  cour^fe    there  directed,   that 


•"  Vid,  ant,  iia,  •  Vld.  ant.  loo. 

'  Vid.  ant    27.  »  Vid.  ant.  vol.  II.  378. 
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where  a  benefice  was  full  of  an  incumbent,   the  king's  chap.  xvir. 
prefentce  (hould  not  be  received  till  the  king  had  recovered       rich,  ii 
by  procefs  of  law  ;  and  If  any  was  received  otherwife,  and 
the  incumbent  put  out,    he   was  to  commence  his  fuit 
within  a  year  after  the  induftlon  of  the  king's  prefentee. 

It  was  held  in  the  time  of  Edward  III.  that  "  a  prlfoner 
in  cuftody  upon  a  judgment,  fhould  not  he  fufFered  to  go 
at  large  without  the  confent  of  the  plaintiff;  but  it  was 
now  complained,  that  fuch  perfons  were  frequently  let  at 
large  by  the  warden  of  the  Fleet-prifon,  fometimes  by 
mainprife  or  by  bail,  and  fometimes  without  any  main- 
prife,  with  a  hajion  ^  of  the  Fleet :  that  fuch  perfons  went 
into  the  country  about  their  private  affairs,  continuing  out 
many  nights  and  days  without  the  confent  of,  or  any  fatif- 
fadion  made  to,  their  plaintiffs.  To  prevent  this,  it  was 
ena6ted  by  flat,  i  Ric.  II.  c  12.  that  no  warden  of  the 
FUet,  upon  pain  of  lofing  his  office,  fhould  fuffer  a  pri- 
foner  by  judgment  to  go  out  in  any  of  the  above  ways, 
without  making  gree  to  the  parties  at  whofe  fuit  he  was 
there,  unlefs  it  was  by  writ  or  other  commandment  of 
the  king  ;  and  if  he  was  attainted  of  fuch  negle6t  by  due 
procefs,  the  plaintiff  might  have  recovery  againft  him  by 
writ  of  debt.  It  was  ufual,  when  an  a6tion  was  com- 
menced in  another  court  agalnft  a  prifoner,  for  him  to  be 
removed  into  the  prifon  of  that  court :  this  had  been  abufed 
in  a  way  that  caufed  the  following  provifion,  declaring, 
that  if  any  prifoner  in  execution  in  another  prifon  would 
confefs  himfelf  voluntarily,  and  by  a  feigned  caufe,  debtor 
to  the  king,  and  by  fuch  means  to  be  judged  to  the  F/eeiy 
there  to  have  greater  fweet  of  prifon  than  elfe  where,  and  fo 
delayed  the  party  of  his  recovery,  the  recognlfance  fo  con- 
feffed  fhould  be  taken  as  a  true  one ;  fo  that  the  party  be- 
ing remanded   to  his   firft  prifon  till  he  had  fuisfied  his 

"  Vid.  ant.  115.  gaol  liaving  a  bajlon,  or  wand,   and 

*  That  is,  an  under-kceper  of  the     walking  with  ths  prifoner, 

firft 
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CHAP.  XVII.   firft  plaintiff,    Ihould  then  be  brought  back  to  the  Fleefy 
RiCHii  '     ^"^  there  detained   till   he   had   fatisfied  the  recogni- 
fance. 

Two  laws  were  made  to  corre«5t  the  abufe  of  proieHions  ; 
a  fpecies  of  privilege  which  created  great  obftacles  to  the 
courfe  of  juftice.  We  have  feen  y,  that  fome  proteQ:ions 
had  the  claufe  of  volumuf,  and  fome  that  of  nolumus ;  wc 
now  find,  that  fome  were  dlftinguiihed  by  having  the 
claufe  of  quia  profe^urus,  fimply  aliedging  that  the  party 
was  going  abroad  ;  others  were  quia  moraturus,  lignifying 
that  he  was  to  refide  abroad.  By  ftat.  i  Ric.  II.  c.  8.  it 
was  ena6ted,  that  no  prote6tion  with  a  claufe  of  volumus 
fhould  be  allowed  before  any  judge,  for  victuals  taken  or 
bought  upon  the  voyage  or  fervice  of  which  the  prote6tion 
made  mention,  nor  in  pleas  of  trefpafs,  or  of  other  con- 
tra6ts,  iince  the  date  of  the  protc6lion.  It  was  not  un- 
common to  purchafe  thefe  protedions,  both  with  a  claufe 
of  volumus  and  of  quia  profe^urus,  after  a  plea  was  adual- 
ly  commenced,  merely  to  delay  the  proceedings,  without 
any  regard  to  the  king's  fervice,  in  which  the  parties  pre- 
tended to  be  employed  ;  for  they  in  the  mean  time  con-  ■' 
tinued  to  flay  at  home.  This  mifapplication  of  protections 
occafioned  the  following  a6l,  13  Ric.  II.  fl.  i.  c.  16.  or-, 
daining,  that  no  protection  with  a  claufe  o'i  prof e Slums,  be  \ 
allowed  in  any  plea  commenced  before  the  date  of  the  pro- 
tection, if  it  was  not  in  a  voyage  where  the  king  went  in 
perfon,  or  in  fome  voyage  royal,  or  on  the  king's  mefTages 
for  bulinefs  of  the  realm  ;  but  fuch  perfons  were  to  make 
their  attornies  to  anfwer  for  them,  or  were  to  flay  them- 
felves.  Notwithflanding  this  reflraint  on  the  above 
prote6iions,  the  protection  quia  moraturus  was  to  be  al- 
lowed in  all  cafes,  as  before.  It  was  likewife  provided, 
that  if  any  perfon  remained  in  the  country,  without  going 

T  Vid.  ant,  115. 

on 
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on  the  fervicc  for  which  he  was  retained,   the  chancellor  CHAP.  xvii. 
might  repeal   the  protefiion.     Thus  far  of  the   ftatutes   **"TTpJ7*II 
.which   had  any  influence  on  the  adminiftration  of  civil 
juftice. 

The  commotions  which  happened  in  this  reign,  and 
the  viciflltudes  experienced  by  the  fevcral  contending  par- 
ties, had  an  effecl  upon  our  criminal  law.  When  that 
could  be  made  an  inftrument  in  the  hands  of  either  to  de- 
flroy  their  opponents,  they  never  failed  of  avaihng  thcm- 
felves  of  it ;  and  at  every  revolution  they  endeavoured  to 
give  a  new  edge  to  the  fword  of  juftice.  In  no  period  of 
our  hiftory  was  the  crime  of  treafon  impuced  fo  promifcu- 
oufly  to  all  forts  of  reliftance  and  oppolition.  This  extra- 
vagance was  not  confined  to  the  lords  in  parliament,  who 
might  be  hurried  into  violent  meafures  by  the  heat  of  con- 
teft  and  the  flufh  of  fuccefs ;  but  we  Ihall  find  the  faares  of 
the  law  giving  deliberate  opinions  of  the  fame  import,  upon 
cjueftions  ftated  in  writing :  fo  that  the  fubje6t:  feemed 
to  derive  little  benefit  from  the  ftatute  of  treafons. 

The  firft  alteration  made  in  the  law  of  treafon,  was  by 
a<St  of  parliament.  It  was  ena6led  by  ftat.  5  Ric.  II.  ft.  i. 
c.  6.  that  if  any  made  or  begun  any  manner  of  riot  and 
rumour,  or  the  like,  and  the  fame  was  duly  proved,  it 
ihould  be  done  of  him  as  of  a  traitor  to  the  king  and  realm. 
A  declaration  of  treafon  like  this,  might  perhaps  be  ex- 
cufed  by  the  late  riots,  which  had  been  carried  to  a  length 
fufficient  to  endanger  the  fafety  of  the  government.  Two 
years  before  that  ftat'jtc,  it  happened  that  one  John  Im- 
ferial,  an  ambalTador  from  the  ftate  of  Gerioa^  was  killed 
in  London  :  this  had  been  deemed  treafon  by  the  judges, 
and  that  fentence  was  confirmed  by  parliament  j  the  rea- 
fon  alledged  being,  that  it  afFeded  the  king's  majefty  ^. 

■  3  Ric.  II.  Cctt.  Abrl.  p.  1S3.  f.  i%. 

In 
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CHAP.  XVII.  In  the  1 7th  year  of  the  king,  we  find  the  duke  of  Lancajltr^ 
rrr^T^  fteward  of  England,  and  the  duke  of  Gloucefter,  conftable 
of  England,  complained  in  parliament,  that  Sir  Thomas 
Talbot  with  other  adherents  confpired  the  deaths  of  the 
faid  dukes.  This  was  adjudged  by  the  king  and  lords  in 
parliament  to  be  open  and  high  treafon^.  The  parlia- 
ment made  the  above  declarations  by  virtue  of  that  power 
which  was  acknowledged  to  refide  in  it,  by  the  ftatute  of 
treafons  j  and  which  it  could  not  be  denied  to  poffefs,  as 
necelfarily  belonging  to  its  legiflative  authority. 

The  famous  opinions  given  by  the  judges  had  not  that 
fan6t:ion,  and  therefore  fhould  have  been  founded  on  princi- 
ples of  known  and  eflablifiied  law.  The  following  was 
the  occafion  on  which  thefe  opinions  were  taken:  The 
king  being  compelled  to  fign  a  commiifion  and  call  a  par- 
'  liament,  at  the  inftance  of  a  great  part  of  his  nobles,  wifli* 

ed  to  get  rid  of  the  a6t  he  had  done  under  fuch  compulfion  ; 
and,  thinking  the  law  on  his  fide,  caufed  certain  of  his 
judges  and  others  to  be  confulted  on  different  quefdons, 
calculated  to  fiigmatize  and  declare  void  the  late  proceed- 
ings. In  the  nth  year  of  this  reign,  in  the  prefence  of 
the  king  and  fome  lords  at  Nottingham  caflle,  were  fum- 
monzd  Treji/ian,  the  chief-juftice  of  the  king's  bench,  and 
Belknap,  chief  jufiice  of  the  common  bench  ;  Holt,  Ful- 
thorpe,  and  Burghe^  judges  of  the  common  bench  ;  and 
Lokton,  one  of  the  king's  ferjeants  at  law.  To  thefe  per- 
(ons  were  propounded  among  other  queftions,  the  follow- 
ing, which  received  the  annexed  anfwers.  Being  aiked. 
How  thofe  ought  to  be  punilhed  who  procured  the  above- 
mentioned  fiatute,  ordinance,  and  commiflion  ?  they 
anfwered.  By  capital  pain  ;  as  ought  thofe  likewife  who 
excited  the  king  to  confent  to  the  faid  fiatute.  Thofe  who 
ccmpelUd  tht  king  to  confent,  they  faid,  Ihould  be  punifhed 

»  Cctt.  Abri,  p.  353.  f.  20. 

as 
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as  traitors  ;  as  fhould  thofe  alfo  who  interrupted  the  king  CHAP  Xvii. 
in  the  exercife  of  thofe  things  that  belonged  to  his  royalty  ^^OfTV 
and  prerogative.  The  following  queflion,  namely.  Whe- 
ther, if  the  king  limited  to  the  lords  and  commons  certain 
articles  to  be  debated,  and  they  proceeded  upon  others, 
and  would  not  go  upon  the  king's  articles  till  he  had  an- 
fwered  theirs,  the  king  fliould  be  obeyed  ?  they  anfwercd. 
That  fuch  as  difobeyed  this  rule  of  the  king,  (hould  be 
puniihed  as  traitors.  If  the  king  dilTolved  the  parliament, 
and  any  proceeded  therein  afterwards,  they  faid,  he  was  to 
be  confidered  as  a  traitor.  They  faid,  it  would  be  treafon 
to  impeach  in  parliament  any  of  the  king's  officers,  or 
juftices  ;  and  that  the  perfon  who  moved  that  the  rtatuic 
whereby  Edward  II.  was  indi6^ed  fliould  be  fent  for,  and 
he  who,  by  force  of  fuch  motion,  brought  it  into  the  par- 
liament, were  guilty  of  treafoti. 

The  judges  who  concurred  in  thefe  opinions,  were  af- 
terwards profecuted  as  offenders  ;  but  things  taking  ano- 
ther turn,  in  the  2i{\.  year  of  the  king,  thefe  opinions 
vcere  read  in  full  parliament,  and  there  received  the  fanc- 
tlon  of  the  legiflature  ;  and  at  the  fame  time  they  were 
pronounced  hy  Sir  Thomas  Shelion  and  Hankfordy  and 
Brenchley,  the  king's  ferjcant?,  to  be  good  and  lawfiiU 
But  it  is  recorded  in  the  fame  ftatute  of  21  Ric.  II.  that 
Thirnwg^  and  Clopton,  fucccfllvely  chief-juflices  of  the 
common  bench,  and  Richehiil,  a  judge  in  that  courts 
gave  a  more  difcreet  opinion  upon  the  acl  of  thefe  judges  : 
they  faid,  that  the  declaration  of  treafon  not  declared  be- 
longed to  the  parliament,  and  if  the  offender  were  a  lord, 
or  peer  of  parliament,  and  thofe  queftion^  had  been  put- 
to  hlmy  he  would  have  given  the  like  anfwers  :  which  was 
intimating  that  they  were  not  confonant  to  the  law,  as 
eftablifhed  and  known,  but  were  fit  enough  to  be  declared 
treafon  by  parliament. 

In  the  fame  flat.  21  Ric.  II.  c.  3.  feme  points  of  trea- 
fon which  had  been  fettled  by  the  (latute  of  treafons  were 

Vol.  III.  ?  re- 
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CHAP.  xvji.    re  cnaded,  together  with  fome  others  that  were  not  with^ 
KicH.  ji        ^^^  ^^^^^  ^^'     Thus,  it  was  ordained,  that  everyone  who- 
compaired  or  purpofed  the  death  of  the  king,  or  to  depofc 
him,  or  to  render  up  his  homage  or  liegeance;  and  he 
that  raifed  people,  and  rode  againfl:  the  king  to  make  war 
witJiin  the  reahn,  and  v/as   judged  and  attainted  thereof 
inparlicnnefii,  fhould  be  confidered  as  guilty  of  high-trea- 
fon,  and  fhould  forfeit  his  lands,  as  well  tliofe  injee-tail 
as  thofe    in  fce-finiple.     The  difTerence  between  this  a£l 
and  tlie  fratute  of  treafon  is,  that  this  did  not  require  an 
overt  a6l  to  be  proved  ;  but  then  it  was  to  be  judged  of 
only  in   parliament ;  and  lands   in   fee-tail    were  forfeit 
thereby.     It   was  made  treafon  to  procure,  or  counfel  ta 
repeal  or  annul,  any  judgments  given   againfi:    flatutes 
made  in  the   parliament    iith   Ric.   II.   which  the  king 
now  procured  to  be  declared  void  ^  ;  and  it   was  alfo  de- 
clared treafon  for  any  one  to  attempt  to  repeal  the  ftat. 
21  Ric.  II  ^. 

Besides  the  above  provifion  about  riots,  other  {latutes 
were  made  for  the  fuppreflion  of  thofe  diforders,  whichr 
had  lately  grown  to  a  height  that  threatened  the  exigence 
of  government.     In  flat.  2  Ric.  II.  fl.  i.  c  6.  there  is  a 
fively   picture   drawn  of  the   riots  which  then  very  com- 
monly happened.     People  ufed  to  come  in    great    bodies, 
fometimes  under  pretence  of  taking  pofl'elTion  of  lands  to 
which  perfons  pretended  they  had  a  right  :  they  would  pil- 
lage a  whole  neighbourhood,   carry  off  women   and  chil- 
dren, and   commit  all  fuch  ads  of  violence  as  might  be 
expected  from   an    invading   enemy.     To  maintain    the 
peace    againft    fuch  extraordinary  attacks   required  more 
than  the  ordinary  means.     Among  other  methods  it  was 
ordained,  that  the  l"tatute  of  Northampton  fhould  be  kept 
in  all  points  ;  and  moreover,  that  certain  fufficient  and 
valiant  perfons,  lords,  or  others,  fhould  be  afllgncd  by  the 

^  Ch»4r  «  Ch.  20, 

king's 
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klno-'s  commlflion,  with  authority  to  take   fuch  rioters,    CHAP.  xvii. 
without  waiting  for  an  indi6lment,  and  commit  them  to       riph  u 
cudody  till  the  coming  of  the  juftices.     But  this  new  au- 
thority was  repealed  by  ftat.  2  Ric.  II.  fl.  2.  c.  2.  the  fta- 
tute  of  Northampton  being  thought  quite  adequate  to  the 
purpofe.     This  repeal  was  procured  by  fome  great  lords, 
who  were  too  much  Interefted   in  the  outrages  committed 
by  thefe  people  (many  of  whom  were  their  retainers,  and 
partifans)  <^    to  fuffer  any  greater  reflraint  to  be  put  on 
their  meetings.     When  the  villains^  about  a  year  or  two 
after  this,  had  rifen  In  different  parts  of  the  country,  and 
compelled   manumillions  and    privileges   to    be    granted 
them,  it  was  ena£ted,  as  we  have  {^tn,  by  flat.  5  Ric.  II. 
li.  I.  c.  6.  that  rioters  Ihould  be  punilhed  as  traitors.   1  he 
difcontents  of  the  villains  continued  all  throucrh  this  rei^-n. 

o  o 

Upon  the  occaiion  of  new  difturbances  made  by  this 
order  of  people,  particularly  in  Chefiire  and  LancaJIoire^ 
it  was  enacted  by  ftat.  17  Ric.  II.  c.  8.  that  fheriffs,  and 
other  the  king's  minifters,  ihould  take  fuch  offenders  ; 
and  that  all  lords,  and  others  of  the  realm,  fnould  be 
affiliing  therein.  We  fhall  fee  what  courfe  was  purfued 
in  the  next  reigns,  for  the  fuppreffion  and  punlfhment  of 
fuch  diforderly  perfons. 

The  two  ftatutes  again  fl  the  fpreaders  of  falfe  rumours  Scandahm 
are  faid  to  have  been  procured  by  the  duke  of  Lancafler,  "'''^"^'"'"' 
who  was  extremely  unpopular,  and,  at  the  time  of  the 
infurre6llons  among  the  villains,  had  been  fingled  out  as 
a  principal  obje6t  of  their  fury.  The  firfl  of  thefe  is  flat. 
2  Ric.  II.  ft.  I.e.  5.  The  defign  of  this  ad  will  be  beft 
underftood  from  the  preamble.  **  Of  the  deviforo"  (fays 
the  a6l)  ''  of  falfe  news,  and  of  horrible  and  falfc  lies  of 
"  prelates,  dukes,  earls,  barons,  and  other  nobles  and 
**  great   men   of  the   realm  ^  and  alfo  of  the  chancellor, 

'  Vid.  anr.   15S. 

P  2  *'  treafurerj 
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"  treafurer,  clerk  of  the  privy  fcal,  flcvvard  of  the  king's 
•*  houfe,  juftices  of  the  one  bench  or  of  the  other,  and  of 
**  other  great  officers  of  the  reahn,  of  things  which  by  the 
"  faid  perfons  were  never  fpoken,  done,  or  thought  ;  in 
**  great  flandcr  of  them,  and  whereby  debates  and  dif-» 
"  cords  might  arife  betwixt  them,  or  between  them  and 
"  the  commons,  and  great  mifchief  to  the  realm  :"  thefc 
were  the  objeds  meant  to  be  aimed  at  by  this  ftatute  ; 
and  it  was  enadcd,  that  none,  under  grievous  pain,  be  fo 
hardy  as  to  devife,  fpeak,  or  tell  any  falfe  news,  lies,  or 
other  fuch  falfe  things,  of  the  above-mentioned  perfons, 
whereof  difcord  or  ilander  might  arife  within  the  realm  ; 
and  thofe  V/ho  offended  therein  were  to  be  liable  to 
the  rtatute  of  Weflm.  ift^,  which  dire8:s  fuch  offender 
to  be  taken  and  imprifoned  till  he  had  found  the  perfon  by 
whom  the  fpeech  was  moved  :  but  this  not  being  likely  to 
produce  the  effe61:  intended,  it  was  ena6^ed  by  flat.  12 
Ric.  II.  c.  II.  that,  fhould  he  not  be  able  to  find  fuch 
perfon,  he  fhould  be  punifhed  by  the  advice  of  the  coun- 
cil, notwithffanding  the  faid  ffatutes. 

We  have  hitherto  met  with  nothing  on  the  fubje<5i:  of 
puhllc  nuifariccs  :  we  find  now  a  flatute^,  ordaining  pro- 
clamation to  be  made  for  removal  of  public  nuifances  ; 
fuch  as  offal  thrown  in  the  ffreets  and  ditches  near  towns; 
with  a  penalty  of  forty  fhillings  on  offenders;  who  were 
to  be  called  before  the  chancellor  by  writ,  if  they  refufed 
to  remove  the  annoyance.  By  another  a6t,  the  laws 
againft  maintenance  were  dire6tcd  to  be  enforced*. 

NoNWiTHSTANDiNG  the  zB.  paffcd  in  the  laft  reign ^ 
to  prevent  the  frequent  granting  of  pardons,  great  cla- 
mour v/as  ffill  made  on  this  fuhje6l.  We  find  the  com- 
mons had  petitioned  that  the  king  migl  t  grant  no  more 
pardons.     To  this  the  king  refufed  to  confent,   but  agreed 


*  Vid.  ant.  vol.  II.  129, 

*  Stat.  12  Ric.  II.  c.  13. 


s  Star.  I  Ric.  II.  c.  4. 
^  Vid.  ant.  vcl.  II.4O4. 
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to  the  following  a6l  ',  ordaining  that  no  charter  {hould  be    ^^^*'\.^^^* 
allowed  before  any  juftice  for  murder,  or  for  the  death  of      rich.  11. 
amanflain  by  await,  afTault,  or  malice  prepenfe,  fortrea- 
ibn,  or  rape  of  a  woman,  unlefs  the  fa6t  was  fpecified  In 
the  charter.     Where  the  pardon  of  the  death  oF  a  man 
was  exhibited  without  fpecifying  the   fa6l,    the  jufllces 
were  to  inquire,  by  an  inqueft  of  the  vicinage  where  the" 
faQ:' was  committed,  whether  the  murder  was  by  await, 
affault,  or  malice  prepenfe  ;  and  if  it  was  found  to  be  ei- 
ther, the  pardon  was  to  be  difallowcd.     If  any  one  fned 
for  a  pardon  for  the  death  of  a  man  flain  in  cither  of  the 
above  ways,  the  chamberlain  was  to  indorfe  on  the  bill 
the  name  of  the  perfon  fuing,   upon  pain  of  a  thoufand 
marks,    and  the  under-chamberlain  upon   pain   of    five 
hundred.     Thefc  bills  were  always  to  be  direcfled   to  the 
keeper  of  the  privy   fcal  ;  nor  was   any  warrant   of  the 
privy  feal  to  be  made  out  without  a  bill   {o  figned  and  in- 
dorfed.     No  charter  of  pardon  of  treafon,  or  felony,  was 
to    pafs  the   chancery  without  a    warrant   of   the  privy 
feal,  but  where   the  chancellor  might  *  grant  it  ex  officio, 
without  fpeaking  to  the  king  ;  and  great  pejialties  were  to 
be    paid   by  thofe  who  fued  pardons  in  any  of  the  above 
crimes  ;  that  is,  an  archhilhop  or  duke  was  to  forfeit  3 
thoufand  pounds,  and  fo  in  proportion  of  lefTer  dignities  ; 
a  clerk,  bachelor,  or   other  of    lefs   eftate,  two  hundred 
marks.     But  the  whole  of  this  ftatute,  except  that  relating 
to  a    fpecificatlon  of  the  faft,    and   an   inquiry  of  the 
truth  of  it  by  an  inquefl,   was  repealed  by  ftat.   16  Ric. 
II.  c.  6. 

The  ftat.  2  Ric.  II.  c.  4.  may  be  ranked  among  the 
penal  laws  of  this  reign.  This  ordained,  that  mariners, 
who  had  been  ar r eji f d  ^nd  retained  for  the  king's  fervice, 
and  then  fled,  (hould,  befides  forfeiting  double  what  they 
had  taken  for  wnges,  fuffer  a  year's   imprifonment  :  this 

»  Stat.  13  Ric,  n.  ft.  2.  c.  I.  •  Vid.  ant.  vo!.  II,  153. 

offence 
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CHAP.  xviT.  offence  was  to  be  inquired  of  before  the  admiral,  or  his 
RICH.  II  lieutenant  ^.  It  appears  by  this  a6i:,  that  mariners  ufed 
then  to  be  compelled  into  the  fervice  in  a  way  which  the 
legillature  did  not  fcruple  to  call  an  arrejl ;  fignifying  as 
compulfory  a  method  as  the  law  made  ufe  of  on  any  oc- 
cafion.  The  carrying  of  gold  or  filver  out  of  the  king- 
dom was  forbidden  by  flat.  5  Ric.  II.  ft.  i.e.  2.  under 
the  penalty  of  forfeiting  all  that  the  offenders  could  for- 
feit ;  prelates  were  not  to  export  their  payments,  even  by 
exchange,  without  licence.  All  perfons  were  bv  the  fame 
a6l  reftrained  from  going  beyond  fea,  without  the  king's 
licence,  and  then  it  was  to  be  only  at  certain  ports  : 
thofc  who  offended  therein  were  to  forfeit  all  their  goods, 
and  the  perfons  carrying  them  to  forfeit  their  veffel.  This 
law  continued  in  force  till  the  time  of  James  I ', 

SOiME  grievances  in  the  manner  of  executing  the  foreft 
Jaws  were  removed  by  ftat.  7  Rich.  II.  c  3  &  4  "^.  It  was 
provided,  that  no  jury  fhould  be  compelled  by  any  officer 
of  the  foreft,  or  other,  to  travel  from  place  to  place,  out 
of  the  place  where  their  charge  was  given,  unlefs  they  fo 
pleafed  ;  nor  were  they^  fays  the  a6l,  to  be  conjlrained  to 
give  a  verdiSi  oiherwife  than  according  to  their  confcience. 
Again,  no  one  was  to  be  taken  ot  imprifoned  by  any  offi- 
cer of  the  foreft  without  indidment,  or  being  taken  with 
the  manner^  or  trefpaffing  in  the  foreft  ;  nor  was  any 
one  to  be  compelled  to  make  an  obligation  or  ranfom  to  an 
officer  of  the  foreft  ;  and  any  one  offending  againft  this 
acl  was  to  pay  the  party  damnified  double  damages,  and 
be  fined  to  the  king. 

While  tliefe  reftriciions  were  impofed  on  the  old 
foreft-law,  a  fort  of  new  foreft-law  began  to  ftiew  itfelf ; 
w^hich,  fince  the  enlargement  it  has  received  in  later 
times,  is  endured  with  as  little  acquielcence  as  the  old  ; 
being  calculated,  like  that,  to  promote  the    plcafures  of 

\  ViH.  ant.  197.  »  vid.  ant.  vol.  H.  ie6. 

-*  Stat.  4ja.  I.  c.  i.  f.  22. 

the 
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the  great  by  reftriding  thofe  of  the  lower  orders  of  ib-    CHAP.  xvii. 
ciety.     This  new  fyftem  is,  perhaps,  attended  with  parti-       Ric*t7  II 
cular  circumftances  of  aggravation  ;  for  whereas  the  old 
hw  was  for  the  prote6lion  of  the  king's  diverfions,  and   Game  Laws, 
-was  local,  this  is  in  favour  of  all   lords  and  great  land- 
holders, and  extends  to  every  fpot  of  ground  in  the  king- 
dom :  fo  that,  coming  more  nearly  home  to  the  obferva- 
lionof  men,  it  is  more  generally  felt,  though  indeed  kfs 
J'evercly,  than  the  foreft-law. 

The  defign  of  the  kgiflature  in  the  firfl:  a6t:  on  this 
fubjeft  will  appear  from  the  preamble,  which  informs  us, 
that  *'  divers  artificers,  labourers,  fervants,  and  grooms, 
"  keep  greyhounds  and  other  dogs,  and  on  the  holidays, 
*' when  good  chriftian  people  be  at  church  hearing  di- 
^'  vine  fervice,  they  go  hunting  in  parks,  warrens,  and 
'^  connigries  of  lords  and  others,  to  the  very  great  de- 
**  flru^ion  of  the  fame  ;  and  fometimes  under  fuch  colour 
**  they  make  their  aflemblies,  conferences,  and  confpira- 
**  cies  to  rife,  and  difobey  their  allegiance."  Thus  was 
the  fafetyof  the  ftatc,  as  on  other  occafions,  made  a  rea- 
fon  for  impofing  the  following  reftri6lions ;  for  it  was  or- 
dained by  flat.  13  Ric.  II.  ft.  1.  c.  13.  that  no  artificer,  la.- 
bourer,  nor  any  other  layman,  not  having  lands  or  tene- 
ments of  forty  fhillings  per  ann.  nor  prieft,  or  other  clerk 
(if  not  advanced  to  the  value  of  ten  pounds  per  ann.) 
fhould  keep  any  greyhound,  hound,  or  other  dog  to  hunt ; 
nor  ufe  ferrets,  keys,  nets,  hare-pipes,  nor  cords,  or  other 
engine,  to  take  or  deflroy  deer,  hares,  conies,  or  other 
gentlemens^  game,  on  pain  of  a  year's  imprifonment ;  to 
be  enquired  of  by  the  juflices  of  the  peace?  This  was  the 
firfl:  ftone  in  the  prefent  fabric  of  game  laws  -y  and  fecms 
merely  a  regulation  of  police,  to  confine  the  lower  clafs 
.of  people  from  mif-fpcndin^  their  time  in  a  way  that  wa^ 
neither  ufcful  to  themfelves  nor  the  community. 

■  Dcs  gentUs. 

The 
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CHAP.  xvrr.         The  authority  of  juftices  of  the  peace  was  confidcrably 
RICH.  11        enlarged  in  this  reign,  and  feveral  regulations  were  made 
for  the  due  holding  of  their  fefTions,  the  proper  choice  of 
Juaiccsofthc      pcrfons  to  fill  this  office,  and    other  matters  concerning 
V^^^^.  their  jurirdi6tion.     By  flat.  7  Ric.  II.  c  5.  they  had  power 

to  inquire  of  vagabonds,  and  to  compel  them  to  ftnd  fure- 
ties  for  their  good  behaviour,  othcrwife  to  commit  them  to 
prilon  till  the  coming  of  the  juftices  of  gaol-delivery.  The 
next  ftatute  refpefling  juftices  of  the  peace  is  flat.  12 
Ric.  II.  c.  10  which  ena6ls,  that  in  every  commlflion  of 
the  peace  there  ihould  be  affigned  but  fix  juftices,  befides 
the  juftices  of  aflifes  (who  were  always  put  into  the  com- 
miflion) ;  and  thefe  fix  juftices  were  to  hold  their  feffions 
every  quarter  of  a  year  at  lead:,  and  by  three  days,  if  need 
were,  on  pain  of  being  punifhed  at  the  difcretion  of  the 
kino-  and  council,  at  the  fuit  of  any  one  who  would  com- 
plain. They  were  to  enquire,  if  mayors,  bailiflPs,  and 
others,  properly  executed  what  was  required  of  them  in 
the  ordering  of  beggars  and  vagabonds,  fervants  and  la- 
bourers ;  and  v/ere  to  punifn  defaults.  The  juftices  were 
each  to  have  four  {hillings  a-day  during  the  fefllons,  and 
two  {hillings  for  their  clerk  ;  this  to  be  paid  by  the  fheriff 
out  of  the  fines  and  amercements  arifing  at  the  fefTions. 
By  flat.  13  Ric.  II.  ft.  i.e.  7.  it  was  ordained,  that  juftices 
fliould  confift  of  the  mofl  fufficlcnt  knights,  efquires,  and 
gentlemen  of  the  law,  of  the  county,  without  any  ex- 
emption for  the  {Rewards  of  lords,  as  was  granted  by  the 
former  a^l ;  and  they  were  to  be  fworn  to  put  in  execution 
all  the  ftatutes  relating  to  their  office.  By  ftat.  14  Ric.  11. 
c.  II.  there  were  to  be  eight  juflices  in  every  county.  As 
fome  lords  had  been  put  into  the  commiifion  at  that  parlia- 
ment, it  was  ordained  tliat  no  duke,  carl,  baron,  or  ban- 
neret, fhould  take  any  wages  :  and  the  wages  were  to  be 
paid  by  indenture  between  the  judices  and  the  fhcrifF.  The 
next  llatute  relating  to  thefe  juflices  was  flat.  15  Pac.  IJ. 

c.  2. 
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c.  2;  before  mentioned,  which  gives  them  authority  to  CHAP.  Xvii^ 
proceed  in  a  lummary  way  in  cafes  of  forcible  entry.  By  ^' — ''  '  ' 
ftat-  17  Ric.  II.  c.  9.  they  were  made  confervators  of  fome 
old  flatutes  for  prefervation  of  falmon,  and  the  fry  of  fifh. 
Thelafl:a8:on  this  head  is  chap.  10.  of  the  fame  ftatute, 
which  ordains,  that  in  every  commiffion  of  the  peace  there 
fliould  be,  if  need  was,  two  men  of  the  law  of  that  coun- 
ty, who  Ihould  make  deliverance  of  thieves  and  felons  as 
often  as  they  might  think  it  convenient. 

Such  is  the  progrefs  that  was  made  by  parliament  in  al- 
tering our  law  during  this  reign.  The  decifions  of  courts, 
for  the  reafons  before  given  ",  we  fliall  pafs  over  in  filence. 


The  law  is  not  much  indebted  to  this  king.     It  is  faid  to   The  kine  and 
have  been  the  inclination  of  Richard  and  fome  of  his  fa-  government, 
vourites   to  countenance  the  incroachments    of  the  civil 
law  ;  tho'  this,  probably,  went  no  further  than  a  partiality 
tor  fuch  parts  of  it  as  favoured  high  fovereign  authority. 

In  the  reign  of  this  prince,  when  the  fovereign  autho- 
rity often  changed  hands,  when  the  nation  was  governed 
at  one  time  by  the  king,  at  another  by  an  authority  dele- 
gated to  certain  lords,  who,  in  the  flruggle  for  power,  pur- 
fued  each  other  with  the  mofl:  unrelenting  anlmofities,  it  is 
not  to  be  wondered  that  the  law  was  occafionally  made  fub- 
fervient  to  the  fuccefsful  party,  and  taught  to  fpeak  that 
language  which  would  confirm  their  interefts,  and  deftroy 
all  thofe  who  oppofed  them.  Moft  of  the  extravagancies 
which  arofe  from  this  flate  of  things,  confided  in  judgments 
of  treafon,  and  attainders  of  obnoxious  perfons,  without 
due  examination  or  trial. 

It  was  in  this  fpirit,  that  confpiring  the  death  of  the 
dukes  of  Lancaflcr  andGloucefter,  the  king^s  uncles,  was, 
as  before  mentioned,  declared  by  the  king  and  lords  to  be 
high  treafon  P  i  that  Sir  Thomas  Haxey  was  condemned  to 

•  Vid.  anc.    156.  ?  Cctton's  Abrid.  354, 

die 
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RICH,  II. 


CHAP.*  XVII.  die  the  death  of  a  traitor,  for  having  moved  in  the  houfc  of 
<;ommons,  that  ceconomy  might  be  promoted  at  court,  and 
that  to  attain  fuch  end,  the  court  fhould  not  be  lb  much 
frequented  by  biJJjops  and  ladies  ^.  Of  the  like  kind  was 
the  profecution  before  the  committee  of  parliament,  againfl 
Henry  Bowety  attorney  to  the  duke  of  Hereford,  who 
having  folicited  for  the  duke  concerning  the  pofTeflion  of 
his  father's  eftate,  was  adjudged  a  traitor  ;  but  in  this  cafe 
the  punifhment  of  death  was  changed  to  banifiiment  J", 
TJiefe  and  the  like  abufes  of  law  and  juftice  muft  be  afcrib- 
ed  to  the  violence  of  the  times. 

There  is  no  year-book  of  the  reign  of  Richard  IJ.  in 
print ;  but  Sir  Matthew  Hale  fays,  he  had  feen  the  entire 
years  and  terms  of  this  king  in  manufcript  ^  There  are 
fome  cafes  of  this  reign  to  be  found  in  jfen^ins^s  Centuries, 
fome  in  Keilway,  fome  in  Benloe,  and  fome  in  Fitzherbert'^ 
Abridgment.  All  thefe  fcattered  notes  have  been  collc6led 
by  Bellewe,  and  digefted  under  heads ;  making  a  fort  of 
fubftitute  for  a  year-book  of  this  king. 


«  Cotton's  Abrid.  362.     •■  Tyrr.  vol.  III.  991.     »  Hift.  Com.  Law,  175. 
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CHAP.      XVIII. 


HENRY        IV. 


EleSiton  of  Members — Of  the  Clergy — Vicars  tnftituted  and 
inducled — Statutes  of  Labourers — The  Parliament  and 
Council — Attornies — Repeal  of  Treafons — Heretics —  Mul- 
tiplication— Pardons  of  Provors — Infidiatores  Viarum,  &c* 
— Riots — J ^ ions  upon  the  Cafe^Of  j^jfumpftt — The 
criminal  Law — Peine  forte  et  dure — The  King  and  Go- 
vernment— The  Statutes — Reports, 

THE  judicial  hldory  of  Henry  IV.   has  an  advantage  cHAP.  XVIII. 
over  that  of  his  predecefTor  ;  for   the  decifions   of  ^^    ■%—     f 


courts  as  well  as  the  provifions  made  by  parliament  during 
this  reign  have  come  down  to  our  times.  Our  attention, 
howev^,  will  be  principally  engaged  by  the  latter.  The 
laws  of  this  king  are  upon  many  of  the  fubjeds  which 
were  convalTed  by  parliament  in  the  former  reign.  One 
article  of  regulation  was  wholly  new,  and  diftinguiHics 
rliis  king's  reign  as  the  period  when  the  firfl:  provifions 
were  made  for  fecuring  to  the  people  a  due  and  faithful 
choice  and  return  of  their  reprefentatives. 

In  the  fifth  year  of  the  prefent  king  a  fpecial  a<9:  was 
paflfed  for  the  punifhmcnt  of  a  perfon  who  had  cfTaulted, 
beat,  and  wounded  a  menial  fcrvant  to  one  of  the  knights, 
reprefentlng  the  county  of  Somerfet,  during  the  time  of 
parliament.  It  was  enabled  ^,  that  proclamation  fhould  be 
made  where  the  fa6t  was  done,  commanding  the  offender 

1 
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Chap,  XVIII.  to  appear  in  the  king's  bench  within  a  quarter  of  a  year  ; 

"^^^^77^^^  if  not,  to  be  attainted  of  the  fad,  and  pay  the  injured  party 
double  damages,  to  be  taxed  by  the  judges,  or,  if  need 
were,  by  an  inqueft  ;  and  further  pay  a  fine  to  the  king  ; 
aud/o  (fays  the  aGt)  Jhall  it  be  in  all  fimilar  cafes.  It 
was  in  the  fame  parliament  prayed,  that  all  perfons  who 
arretted  a  knight,  or  burgefs,  or  any  of  their  fervants, 
knowing  them  to  be  fuch,  fliould  be  fined  at  the  king's 
pleafure,  and  render  treble  damages  to  the  party  grieved. 
To  this  it  was  anfwered,  that  there  was  a  fufficient  re- 
medy already  ^.  What  this  remedy  was  does  not  appear, 
unlefs  it  is  to  be  colleded,  that  the  privilege  was  fo  no- 
torious and  eftablilhed,  as  to  intitle  the  party  injured  to 

3-ic<aion  of         3"  ^<^"^on. 

mfcmbers,  Ix  was  complained  in  parliament,  that  the  ele6i:ion   of 

knishts  of  counties  was  fometimes  made  according  to  the 
pleafure  of  the  fheriffs,  and  generally  againft  the  form  of  the  jj 
writ  direfted  to  the  Iheriff.  To  prevent  this  in  future,  it 
was  enaded  by  ftat.  7  Hen.  IV.  c.  15.  that  the  cleftion 
of  knights  Ihould  be  in  the  following  way  ;  namely,  at  the 
next  county  to  be  held  after  the  delivery  of  the  parhanriej^t- 
wrir,  proclamation  was  to  made  in  the  full  county  of 
the  day  and  place  of  the  parliament ;  and  that  all  thofc 
then  prefcnt,  as  well  fuitors  duly  fummoned  for  that  caufe, 
^  as  others,  (hould  enter  upon  the  elcvSlion  of  knights  ;  and 
then,  in  full  county,  they  were  to  proceed  freely  and  in- 
differently, notwithftanding  any  requeft  or  command  to 
the  contrar}'.  Afier  they  were  chofen,  their  names  were 
to  be  written  in  an  indenture,  under  the  fcals  of-  all  thofe 
who  chofe  them,  and  tacked  to  the  fame  writ  of  parlia- 
ment ;  which  indenture,  fo  fealed  and  tacked,  was  to  be 
held  for  the  Iheriff 's  return  of  the  faid  writ,  as  far  as  con- 
cerned the  knights  of  the  fhire.  It  was  alfo  ena6led,  that 
in  the  writs  of  the  parliament,  in  future,  this  claufe  (hould  be 

>•  Cott.  Abii.  p.  433.  §  74. 

put  J 
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put ;  et  elecllonem  tuam    in  plena  comitatu    iuo  faclam  dif-  CHAP.  XViii. 

tin^e  et  aperV  fub  ftgtllo  tuo^   et  fkgillis   eorum   qui  eleSiioni     x^vh^y  \V 

illi    inter  flier  int,    mbis    in    cancellarid    nojlrd    ad  diem  et 

locum  in  brevi  contentos  certijices  indilate.     But  becaufe  no 

penalty  was  infiided  by  this  {latute  on  fherifFs  who  did  not 

conform    thereto,    it   was  ordained  by  flat.   11  Hen.  IV.. 

c.  2.  that  the  julVices  of  affife  fhould  inquire  of  fuch  returns. 

in  their  feflions  ;  and  if  it  was  found  by  inqucft,  and  due 

examination  before  them,  that  a  fiieriffhad  made  a  return 

contrary  to  this  a6l,  he  was  to  be  fined  one  hundred  pounds ; 

and  knights  fo  unduly  returned  were   to  lofe  their  wages. 

Before  thefe  two  ads   there  was  no  flatute  relating  to  this 

matter,  unlefs  the  flatutes  of  Edward  I  c.  for  free  eledions 

could  be  confidered  as  fuch. 

The  two  grand  obje6ts  of  reformation  in  church  mat- 
ters, the  retraining  the  interference  of  papal  authority,  "^  '^  ^'':^^ 
and  providing  for  the  regular  maintenance  of  vicars,  were 
purfued  in  this  reign.  The  weapon  now  ufed  agalnil 
the  pope  and  his  adherents  was  the  flatute  of  provifors,  13' 
Ric.  II.  ft.  2.  c.  3.  which  had  put  the  proceeding  by 
praemunire  facias  into  a  ftricler  courfe  ^.  Many  new  cafes 
were  now  brought  within  the  penalty  of  this  law.  It  was 
enabled  by  ftat.  2  Hen.  IV.  c.  3.  that  if  provifion  was  r»iade 
by  the  biftiop  of  Rome  to  any  perfon,  religious  or  fecular, 
to  be  exempt  from  obedience  regular,  or  to  have  anv  oflicc 
perpetual  within  houfes  of  religion,  or  as  much  as  one  re- 
gular perfon  of  religion,  or  two,  or  more,  had  in  the  fame, 
and  fuch  provifors  accepted  the  fame,  they  fliould  incur  the 
pains  of  ftat.  13  Ric.  IL  ft.  2.  c  3.  Again,  becaufe  com- 
plaint was  made  that  the  Ci/iertians  had  purchafcd  bulls  to 
be  difcharged  of  tythes,  and  that  this  exemption  ufed  to  be 
extended  to  their  tenants,  it  was  ena6ted  c,  that  they 
fhould  continue  in  the  condition  they  were  in  before  the 

c  Vid.  ant.  vol.  II.  109.  *  Vid.  ant.  164.  «  Ch.  4. 

p!jr- 


and  induced. 
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CHAP.  XViri.  purchafe  of  fuch  bulls ;  and  they  and  all  other  orders  which 
HENRYIV.  purchafed  bulls,  or  by  colour  of  any  bulls  pretended  to 
avail  themfelves  of  a  difcharge  from  rythes,  were  to  be 
warned  to  appear  in  two  months  by  writ  oi  pram unire  fa- 
cias ;  and  if  they  made  default,  or  were  attainted,  they 
were  to  incur  the  penalties  of  the  before-mentioned  act  of 
Richard  II. 

Vicars  Inftituted  SucH  were  the  fecuritles  provided  for  the  due  payment  of 
tythes,  when  an  a6l  was  pafled  in  aid  of  the  ftatute  of 
Richard  II  ^  concerning  vicars.  It  was  by  flat.  4  Hen. 
IV.  c.  12.  ena6led,  that  the  former  Hatute  fliould  be  duly 
obferved  ;  that  licences  of  appropriation  made  fince  fliould 
be  reformed  according  to  the  effe<5l  of  that  a<3:  ;  and  if 
fuch  reformation  was  not  made  within  a  certain  time,  the 
appropriation  and  licence  were  to  be  void.  All  appro- 
priations of  vicarages  fince  the  firfl:  year  of  Richard  II. 
were  declared  void.  And  further  it  was  ena6ted5  that  in 
every  church  fo  appropriated,  or  to  be  appropriated,  a  fe- 
cular  perfon  fhould  be  ordained  vicar /^r/)^///^/,  canoni- 
cally  injlltuted  and  induBed,  and  convenahly  endowed  by 
the  difcretion  of  the  ordinary,  to  do  divine  fervice,  to  in- 
form the  people,  and  to  keep  hofpitality  ;  and  no  religious 
perfon  was  to  be  made  vicar  in  any  church  fo  appropriated. 
Thus  was  it  at  length  ordained,  that  vicars  fliould  have  in- 
ftitution  and  indu6tion,  which  gave  them  the  fame  tenure 
as  parfons  ;  and  to  avoid  the  abufes  which  had  been  fo 
long  complained  of,  religious  houfes  were  no  longer  fuf- 
fered  to  appoint  any  of  their  own  body  to  fuch  appropriated 
vicarages  as  belonged  to  them. 

The  religious  orders  were  no  longer  in  fuch  confidera- 
tion  as  they  had  been.  A  ftatute  was  made  in  this  parlia- 
ment reflraining  the  four  orders  of  friars,  that  is,  the 
friars  fninors,  jlugufines,  PreacherSy  and   Carfnellus,  from 

*  VJd.  ant.   iCS, 

taking 
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taking  any  perfon  into  their  order,  under  fourteen  years  of  CHAP,  xviir. 
age,  without  the  affent  of  the  parents  of  the  child  ;  and  ^henr"  i*^ 
the  chancellor  was  authorized,  upon  complaint  duly  made 
before  him,  to  enquire  into  breaches  of  this  ftatute,  and  to 
punifh  the  heads  of  the  fociety  according  to  his  difcretion  *. 

Further  provifion  was  made  for  the  regular  payment 
of  tythes.     It  was  enabled  by  flat.  5  Hen.  IV.  c.  10.  that 
farmers  and  occupiers  of  the  pofTeflionsof  ahens  fhould  he 
bound  to  pay  all  tythes  due  to  parfons  and  vicars,  notwith- 
Handing  they  were  feifed  into   the  king's  hands,   or  any 
prohibition  to  the   contrary.     Again,    it  was  ordained   by 
flat.  7  Hen.  IV.  c.  6.  that  no  perfon  fhould   be  difcharged 
of  tythes  by  colour  of  any  bulls ;  and  if  any  were  molefled 
by  pretence  of  fuch  bulls,  the  offenders  were  to    be   liable 
to  the  penalty  inflided  on  the   Cijiertians  hy  fl:at.  2  Hen- 
ry IV.  c.  4.  Bccaufe  it  had  fometimes  happened,  that  pro- 
vifions  from  the  pope  had  been  licenfed  by  the  king,  it  was 
enafted",  that  no  licence  or  pardon  fo  granted  ihould  be 
available,  if  the  benefice  was  full  of  an  incumbent  at  the 
time  it  was  granted.     Thefe  licences  Ihewed  that   the   fla- 
tutes  againil:  provlfions  were  not  executed   with  rigour. 
However,  in  the  ninth  year  of  this    king,  a  flatute  ^  was 
made,  confirming  all  the  flatutes  againfl  provifions    and 
tranflations  of  bifhops,   and  >'  declaring,  that  the  election 
to  fpiritual  preferments  fhould  be  free.     The  other  laws  re- 
lating to  church  matters  were  fuch  as  were  made  againfc 
hercfies  ;  but  thefc,  unhappily  for  the  firft  promoters    of 
reformation  in  our  church,  were  of  a  fort  which  obliges 
us  to  rank  them  amongft  thofe  that  make  a  part  of  our  pe- 
nal law. 

Nothing  remarkable  was  ordained  refpe6ling the  lower 

X    r      c  \  t      •  1  .•  J       Statutes   of  J^- 

cials  or  people,  except  a  regulation  about  apprentices  made   bouicri. 
by  flat.  7  Hen.  IV.  c.  17.     It  was  complained,  that,   not- 


«  Stat.  4  Hen.  IV.  c.  17, 
«  Ch.  8. 

^  Ch.  8. 
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CHAP.  XVIII.   "withfcanding  the  flatute  of  Canterbury  ^,  ordaining  that  no 
^      Z'^    ■ — '     perfon  who   had  worked  in  hufbandry   till  twelve  years  of 
age  fhould  be  permitted  to  be  put  to  any   myftery  or  han- 
'   dicraft,  yet  the  children  of  many  perfons  having  no  land  or 
rent,  were  bound  apprentice  to  crafts  in  cities  and  boroughs, 
*^  for  the  pride  of  cloaihing,    and  other  evil  cujhms    that 
fervants  do  ufe  in  the  fame  ;"  which  produced  a  fcarcity   of 
Jabourers  and  fervants.     To  prevent  this,  it  was  ena6led 
by  the  above   a6^,  that  no  one  ihould    put    his    fon  or 
daughter  apprentice  to  any  craft  or  labour  within  a  city  or 
borough,  except  he  had  land  or  rent  to  the  value  of  twenty 
Ihillings  per  ann.  at  leafl ;  but  he  (hould  put  them  to  other 
labour  as  his   eftate  required,  on  pain   of  one  year's  im- 
prifonment.     Any  perfon  willing  to  make  his  child  appren- 
tice, was  to  bring  to  the  mayor  or   bailiff  of  the  place  a 
bill  fealed  by  two  juftices  of  the  peace,  teftifying  the  value 
of  the  parent's  lands.     Any  perfon  taking  an  apprentice 
contrary  to  this  a6b,   was  to  forfeit  a  hundred  fhillings,  to 
be  recovered  by  complaint  to  the  juftices  of  the  peace.     Ail 
labourers  and  artificers  were  annually  to  be  fworn  at  the 
leet,    to    obferve   the   flatutes  relating  to  their  wages  and 
fervice  ;  and  if  they  refufed,  they  were  to  be  put  in  the 
Hocks  for  three  days.     To  facilitate  this,  it  was  provided, 
that  every  town  or  feignory  not  having   flocks  fliould  be 
fined  a  hundred  (hillings. 

The  laws  pafTed  in  this  reign  refpe(B:ing  the  rights  of 
property  were  few  ;  being  only  thofe  which  concerned  the 
king's  grants.  It  ihould  feem  that  Henry,  as  well  as  Ri- 
chard, had  been  too  eafy  in  makinggrants  to  his  favourites : 
to  prevent  this  in  future,  it  was  endeavoured  to  avoid  the 
mifreprefentations  and  deceits  which  ufed  to  be  impofed  on 
the  king  to  obtain  fuch  grants.  Thus  it  was  provided,  by 
{lat.  I  Hen.  IV.  c  6.  that  all   thofe  Avho  demanded  lands, 

*  Vid.  ant.  170, 
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tenements,  rents,  offices,  annuities,  or  any  other  profits,  CHAP.  XVIII. 
fhould  make  exprefs  mention  in  their  petitions  of  the  value  henry  IV. 
of  the  thing,  and  alfo  of  fuch  things  as  they  before  had  of 
the  gift  of  the  crown  ;  and  in  failure  of  this,  the  grant  was 
to  be  void.  Again,  it  was  ordained  *,  that  where  lands 
were  granted  to  the  king  without  title  found  by  inquell,  or 
the  king  being  otherwife  intitled  to  enter,  thole  who  were 
dilTcifed  by  the  king's  patentees  fhould  have  2i  fpecial  ajjlfey 
without  the  chancellor  fp6akingto  the  king  ;  and  if  they 
recovered,  fhould  have  treble  damages.  The  ftatute  re- 
quiring the  value  of  the  thing  petitioned  for,  to  be  fpeci- 
ally  mentioned,  was  explained  by  flat.  2  Hen.  IV  c  2. 
which,  among  other  matters,  excepts  all  confirmations  and 
licenfes  to  be  made  by  the  king:  thefe  were  not  to  be 
void,  though  the  petition  did  not  mention  the  value. 
Stat.  4  Hen.  IV.  c.  4.  went  flill  further  than  the  firfl  ;  for, 
after  declaring  that  the  king  would  make  grants  to  none 
but  thofe  who  deferved  it,  and  as  it  fhould  feem  bed  to  him- 
fclf  and  his  council,  it  ordained,  that  all  thofe  who  made 
any  demand  contrary  thereto  fhould  be  punifhed  by  the  ad- 
vice of  the  king  and  council,  and  never  have  their  de- 
mand. After  this,  a  further  explanation  was  made  of  flat. 
]  Henry  IV.  by  excepting  the  queen  and  the  king's  fon'^. 
An  attempt  was  made  by  the  commons  to  efFe6l  an  al- 
teration in  the  judicature  of  parliament.  The  com- 
mons, who  had  been  called  to  parliament  in  the  reign  of 
Edward  I.  merely  to  confent  to  taxes  upon  themfelves  and 
their  conflituents,  when  they  had  difcharged  that  office, 
were  not  any  further  confidered,  nor  looked  upon  as  a  nc- 
!  cefTary  part  of  the  legiJJature.  The  attention  which  had 
been  occaiionally  fhewn  to  their  petitions  for  redrefs  of 
grievances,  by  making  flatutes  in  purfuanceof  them,  was 
a  matter  of  grace  in  the  king  and  lords;  and  was  ufually 
conferred  either  to  reward  them   for,  or  to  purchafe,  a 

»Ch.  II.  *>  Stat.  6  Hen.  IV.  c.  2. 
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CHAP,  xviii.   fupply  of  money.    In  proportion  as  the  king  flood  in  need 
*H^NRy  IV      ^^  ^^'^  refource,  thofe  who  held  the  purfe  of  the  nation 

grew  into  importance. 
The  parlia-  Thz  annual  fittingof  parliament  during  the  long  reign 

ment  and  coun-   ^f  £ci^ard  III.  had  familiarized  the  commons  fo  much  to 

crl. 

the  condition  of  parliament-men,  that  they  began  to  con- 
fider  themfclves  as  part  oi  the /rgijiaiure  ;  and  their  claim 
v/as  fo  far  favoured,  that  their  alTent  is  mentioned  not  only 
to  the  taxing  of  their  conflituents,  but  fometimcs  to  gene- 
ral laws  for  the  government  of  the  kingdom.  Notwith- 
ftanding  this,  matters  purely  of  a  judicial  nature  were  ftill 
confidcred  as  within  the  exclufive  province  of  the  king 
and  lords  c.  It  Was  a  part  of  their  original  conflitution  to 
be  the  funreme  court  of  the  nation  ;  and  (it  was  thought) 
the  admiflion  of  the  commons  to  alTent  to  general  laws 
could  make  no  precedent  that  would  intitk  them  to  inter- 
fere with  the  judicature  of  parliament. 

But  the  confequence  of  allowing  the  commons  to  aflent 
to  laws  in  the  time  of  Edward  III.  was,  that  during  the 
reign  of  Richard  II.  this  was  fettled  by  long  ufage  into  a 
matter  of  right  ;  and  in  the  reign  of  Henry  IV.  they  ad* 
vanced  their, prctenfions  fo  far,  as  to  claim  a  participation 
in  that  judicial  capacity  which  the  lords  had  deemed  to  be 
folely  their  own.  In  this  attempt  they  might  rcafon  upon 
very  juft  ground.  The  awards,  they  might  fay,  made  by 
the  king  and  lords  in  matters  of  private  property  are  agreed 
to  be  the  higheO:  judgments  that  could  be  given  ;  they  are 
npon  fubje6ls  which  are  not  within  the  cognizance  of  infe* 
rior  courts  ;  and  the  relief  afForded  is  of  a  kind  which  dif- 
pcnfes  with  and  over-rules  the  general  courfe  of  the  law :  I 
but  the  law  cannot  he  dilpenfed  with,  nor  altered  otherwifc 
than  by  an  act  of  the  Icgiflature  ;  therefore  the  affent  of 
the  commons,  as  a  part  of  ehe  Icgift^i'ture,  is  necefTary  in 
all  thefe  judgments  on  private  petitions.     In  this  manner 

«  Vid.  ant.  vol.  II.  406. 
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might  the  commons  have  argued  ;  and  probably  fuch  rea-   CHAP,  xviir. 
foning  as  this  encouraged  them  in  the  following  inftance  to     henry  I  v. 
advance  their  claim  to  this  fuppofed  right. 

In  the  reign  of  Henry  IV.  there  was  a  petition  to  the 
king  in  parliament  on  behalf  of  the  reflored  archbifhop, 
praying,  that  he  might  have  recovery  for  fundry  waftcsand 
fpoils  againft  Roger  IValden,  who  had  been  appointed  to 
the  fee  during  his  exile.  The  king  inftantly  granted  it, 
and  it  became  an  award  in  the  ufual  way.  But  the  com- 
mons hearing  of  this,  prayed  the  king,  that  fi nee /Z>^y  were 
not  made  privy  to  the  judgment,  no  record  might  be  made 
to  charge  or  make  them  parties  therein  ;  a  language  which 
was  artfully  enough  contrived  to  conceal  any  confcioufnefs 
that  their  interference  might  be  thought  new  or  ill-founded. 
But  the  king  was  more  explicit  in  his  anfwer  ;  the  archbi- 
fnop,  by  his  command,  told  them,  that  the  commons  in  par- 
liament were  only  petitioners  ;  and  that  all  judgments  belonged 
to  the  king  and  lords,  unkfs  in  Jiatutes  and  the  like  ;  which: 
ordinance  the  king  willed  (hould  be  from  that  time  ob- 
ferved  ^.  The  commons  acquiefced  in  this  command  of 
the  king,  and  no  further  attempt  was  made  in  this  and 
the  two  next  reigns  to  participate  in  the  judicature  of  the 
king  and  lords. 

The  jurifdiclion  of  the  parliament  and  council  was 
Aill  viewed  with  a  jealous  eye«.  It  was  complained,  that 
after  judgment  given  in  the  king*s  courts,  the  parties  were 
made  to  come,  upon  grievous  pain,  fometimes  before  the 
king  himfelf,  fometimes  before  the  icing's  council,  and 
fometimes  to  the  parliament,  to  anfwer  ther^e  anew;  which 
was  confidered  as  fubverfive  of  the  common  law,  as  well 
as  a  great  grievance  to  the  people.  To  prevent  this  in 
fome  degree,  it  was  enacted,  by  ftat.  4  Hen.  IV.  c.  23. 
that  after  judgment  given  in  the  king's  courts,  the  parties 
and  their  heirsfhould continue  in  peace,  until  the  judgment 

-^  Pari.  Hift,  vol.  H.  5c.  •  Vic',  ant.  vol.  II.  417. 

Q^  2  was 


22S  H  I  S  T  O  R  Y     O  F      T  ft  E 

CHAP.  XVIII.   was   undone   by  attaint  or  error,  according  to  tBc  oM 

Tho'  the  preamble  of  this  (latute  is  only  aimed  atfubpee'^ 
nas  fummoning  perfons  before  the  king  himfelf,  the  coun-^ 
cil,  and  the  parhamcnt  ;  yet  thecnading  claufe  is  fo  ge- 
neral, that  it  might  be,  and' afterwards  was,  conftrued  ai 
applic-ible  to  the  equity-jurifdiction  in  chancery.  It  was- 
an  eafy  confl:ru6iion  to  fay,  that  all  equitable  confideration* 
arifing  on  fuch  judgments  fhoul'd  be  filenced  ;  and  that  no 
courts  upon  arty  ground  whatfocver,  (hould  prefume  to 
dlfcufs  their  propriety,   or  fufpend  their  efFe6t. 

The  commons  had  two  years  before  gone  further  than 
the  provifions  of  this  a6t  fefpeding  the  two  new  courts  of 
equity  ;  for  they  prayed  that  nofubpcena  might  iflue  out  of 
the  chancery  or  exchequer^.  It  was  alio  prayed  in  the 
fame  parliament,  that  there  might  iffue  out  of  the  exche* 
quer  no  more  writs  of  datum  ejl  nobis  intelligi.  But  ta 
this  it  was  anfwered,  that  the  old  ufage  Ihould  continue  Z. 

It  feems,  that  while  the  chancellor  was  trying  all  means 
to  eftablilh  his  judicature,  there  begun  fifently  to  obtain  in 
the  court  of  exchequer  a  practice  to  entertain  fuits  in  the 
like  manner  by  fubpoena,  and  fuggeflions  by  bill ;  which 
proceedings  are  here  complained  of,  as  equally  new  and 
illegal  with  thofe  in  chancery.  It  was  not  at  all  unnatural, 
that  an  equitable   jurifdi(5i:ion  ihould  be  cxercifed  by  the 
court  of  exchequer  ;  for  the  cognifance  of  the  king's  debts 
being  confined  to  that  court,  it  would  have  been  hard  in- 
deed, that  fuitors  there  (hould   be  deprived  of  thofe  equi- 
table remedies  which  all   common  fuitors  might  have  in 
chancery  ;  and  as  this  court  had  a  chancellor  of  its  own, 
there  feemed  nothing  wanting  to  complete  the  form  and 
circumftance  of  a  court  of  equity.       Thus,    as  common 
perfons  fued   in  chancery,   it  became    the  cuftom  for  the 
king's  debtors  to   file   their  bill  in  the  exchequer.     So  ill 
founded  is  the  opinion,  that  the  court  of  equity  in  the  ex- 
'Cott,  Abri,  p.  410.  f,  99,  « Ibid.  p.  413.  f.  99. 
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tjliequcr  was  not  heard  of  till  the  time  of  Henry   VlII.  chap,  xviir. 
and  that  it  was  founded  on  flat.  33  Hen.  VIII.   c.  39  h.     HiiNRY  ly. 
At  length  the  connexion  between  a  chancellor  and  a  court 
of  equity  became  fo  infeparable,  that  it  will  be  hardly  too 
general  to  pronounce,  wherever  that  ©ffi-cer   was,  ihere 
was  alfo  that  jurifdiflion. 

At  another  time,  we  find  it  was  prayed  -by  the  commo.is, 
that  the  flatutes  about fvgge/i Ions  made  in  the  reigns  of  Ed- 
ward III.  and  Richard  II.  fhould  be  obferved'.  With  all 
this  folicitude  to  keep  the  jurifdidion  of  the  council  within 
bounds,  there  is  more  frequent  mention  of  it,  and  more 
inflances  of  its  judicial  powers,  than  in  any  former  period  '". 
Many  applications  were  made  to  parliament  concerning 
the  bounds  of  jurifdi6t:ion  in  the  conflable  and  marfhal,  and 
the  fleward  and  marfhal  l^  but  nG  flatute  was  enaded  oia 
cither  of  thofe  points. 

The  jurifdidion  of  the  court  of  admiralty  {[\\\  continued 
to  excite  jealoufies;  and  many  applications  v;ere  made  to 
|)arliament  on  the  fubje6t :  thefe  produced  a  flatute  in  the 
•fecond  year  of  the  kmg,  by  which  it  was  enaded,  that 
the  flatute  of  Richard  II .  fhould  be  obferved  ;  and  moreover, 
that  whofoever  felt  himfelf  grieved  contrary  thereto,  (hould 
have  his  a£lion  by  writ  grounded  upon  the  cafe  againft  hiiu 
who  fo  fued  in  the  admiral's  court,  and  recover  double  da- 
mages. The  party  was  alfo  to  forfeit  ten  pounds  to  the 
king. 

Next,  as  to  the  courfe  of  proceeding,  and  other  matters 
relating  to  the  ordinary  adminiflration  of  juflice.  The  grie- 
vous injury  done  by  thofe  who  made  forcible  entries,  and 
ctherwife  got  violent  pofTeffion  of  land,  occafioned  Tome 
/}atutes  that  rei^dered  the  proceeding  by  ailile  rather  more 
expeditious :  this  was  by  granting  of  cc-urfe  afpecial  ajjife^ 
to  enquire  of  the  fa6l  immediately,  without  waiting  for  the 
general  commifHon,  which  ifTued  only  twice  a-year.    Tbc 

»»4  Inft.  118.  '  Cott.  Abrl.  p.  411.  f.  79.  p.  432, 

*  Cotr,  Abri.  p.  422.  f.  78.  f.  64, 

*  Cott.  Abri.  Hen.  IV.  paflim. 
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CHAP,  xviii.  firfl  inftance  in  which  the  parliament  reforted  to  this  me, 
B£K'AY  IV.  fho^>  was,  where  peribns  had  obtained  ^ants  of  the  king, 
and  by  virtue  of  luch  patents  had  turned  out  the  true 
owners.  It  was  enaded  by  flat,  i  Hen.  IV.  c.  8.  that 
where  landb  were  granted  by  the  king's  patent,  without 
title  found  by  inqnell:  or  otherwife,  and  the  king  had  no 
entry  by  law,  the  perfon  fo  dilTeifed  Ihould  have  z  fpe^ial 
ajjife  of  the  chancellor's  grant,  without  any  fuit  to  the 
king}  and  if  he  recovered,  he  was  to  have  treble  damages. 
The  next  inflance  in  which  fpecial  afiifes  were  to  be 
granted  without  fuit  to  the  king,  was,  where  ^  any  one 
made  forcihie  entry  to  the  ufe  of  himfelf  or  of  another,  by 
way  of  maintenance,  or  took  and  carried  away  any  goods 
from  the  pofTeffor  of  the  freehold  after  fuch  forcible  entry; 
in  fuch  cafes  the  party  attainted  was  to  fuffer  a  year's  im- 
prifonmcnt,  and  yield  double  damages.  In  fuch  fpecial 
affifes  was  to  be  named  a  juftice  of  one  of  the  benches,  or 
the  chief  baron,   if  he  was  a  man  of  the  law. 

We  have  feen  ",  that  by  the  ftatute  of  Richard  II.  a 
difTeifee  was  eua'-Ied  to  bring  his  affife  againft  the  diffeifor 
if  he  took  the  profits,  and  the  affife  was  brought  within 
a  year:  this  limitation  was  now  thought  too  fhort ;  and 
therefore,  by  ftat.  .|  Hen.  IV.  c,  7.  the  dilTeifee  is  allowed 
to  bring  his  affije  againft  the  firft  difTeifor  at  any  time  dur- 
ing the  difFeifor's  life,  if  he  took  the  profits.  As  to  other 
real  writs,  the  demandant  was  to  commence  his  fuit  within 
a  year  again  il  the  perion  who  was  tenant  of  the  freehold  at 
the  lime  the  ^.d ion  accrued  to  him,  if  fuch  tcn2iY\t  took  the 
profits  at  the  time  the  fuit  was  commenced.  This  provi- 
fion  was  followed  by  feveral  others  of  the  fame  nature  in 
fubfcquent  reigns,  and  they  were  ufually  QzWcdfiatutes  of 
pernors  of  profits. 

Becausii  in  afTifes  of   novel  difieifin,    and  other  red 
writs,  it  had  been  common^  where  lands  lay  in  antient  de- 

»  Stat.  4  Jlen.  IV.  c.  8,  »  Vld.  ant.  202. 
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mcfnc  and  within  franchifes,  to  charge  the  bailiff,  lord,  CHAP,  xviil. 
mayor,  or  other  chief  officer^  as  a  wrong-doer,  in  order  to  henry  IV 
deprive  him  of  the  benefit  of  his  franchile  in  that  inftance, 
it  was  enaded  by  flat.  9  Hen.  IV.  c.  5.  that  in  fuch  cafes 
thejuftices  ofaflife  fiiould  (If  the  pcrfons  required  it)  firft 
enquire  by  the  aflife  in  the  country  whether  they  were 
really  dlfTeifors  or  tenants ;  and  if  it  was  found  that  they 
were  named  by  collufion  and  fraud,  the  writ  was  to  be 
abated,  and  the  plaintiffs  to  be  in  grievous  mercy.  The 
other  ftatute  relating  to  real  writs  is  flat.  4  rien.  IV.  c.  22. 
concerning  the  remedy  incumbents  were  to  have,  if 
cje6ted  by  the  king's  prefentee ;  thefe  perfons  were  here- 
by permitted  to  fue  at  any  time,  without  being  confined 
to  the  term  of  a  year,  as  they  had  bjgen  by  fome  late 
adso. 

Some  few  regulations  were  made  refpccting  perfonal 
a6lions,  and  a6tions  in  general.  It  was  ena6ted  by  ftat. 
2  Hen.  IV.  c.  7.  where  a  matter  was  adjourned  on  ac- 
count of  fome  difficulty,  after  a  verdict,  that  if  the  ver- 
dict had  paffed  againft  the  plaintiff,  he  Ihould  not  be  non- 
fuited ;  meaning,  that  he  (hould  be  barred  by  the  verdi6b. 
This  expedient  of  plaintiffs  reforting  to  a  nonfuit,  was 
ufed  on  other  occafions.  The  commons  prayed,  that 
when  the  defendant  had  waged  his  law,  the  plaintiff  might 
not  be  nonfuited;  but  no  ftatute  was  made  to  prevent  ic  P. 
It  had  lately  become  the  pra<9;ice,  that  a  defendant  {houl(;\ 
not  be  admitted  to  wage  his  law  againll:  an  account  fet- 
tled before  auditors,  though  this, was  contrary  to  the  ufage 
in  the  time  of  Edward  the  Thirds.  It  was  complained, 
that  this  new  point  ot  law  had  been  much  iibukd;  for  plain- 
tiffs would,  in  an  a<5lion  of  debt  upon  arrears  of  account, 
furmife  that  the  defendant  had  accounted  before  auditors ; 
which  auditors  might,  perhaps,  be  only  apprentices  or 
fervants  to  the  plaintiff^  and  in  truth  no  account  had  been 

•  Vid,  ant.  vol.  II.  378.      r  Cott.  Abri.  p,  466.  f.  33.      1  Vid.  ar.t.  97. 
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CHAP.  XVIII.  ^2kcn^  nor  was  any  thing  really  due  ;  but  the  plaintiff 
HiiNiiy  IV.  would  get  a  favourable  inqueft,  and  fo  obtain  a  recovery. 
To  prevent  this,  it  was  enaded,  that  the  juftices  in  the 
king's  courts,  and  ocher  judges  before  whom  fuch  a6lions 
in  cities  and  towns  were  brought,  fliould  have  power  to 
cxaoiine  the  attornies  and  others,  and  thereupon  receive 
the  defendant  to  his  law,  or  try  the  point  by  inquell,  ac- 
cording to  tlieirdifcretion. 

Some  rtatutes  were  made  for  the  government  of  pro- 
cefs.  It  was  enaded  by  ftat.  5  Hen.  IV.  c.  i2.  that 
when  a  ftatiitc-merchant  was  certified  into  chancery,  and 
a  writ  awarded,  and  returned  into  the  common- pleas, 
and  the  flatute  there  once  fhewn,  the  juftices  might  re-con- 
tinue  the  procefs  till  full  execution  was  had,  without  a  fe- 
cond  view  of  the  ftatute.  Becaufe  many  people  were  out- 
lawed by  erroneous  procefs,  and  by  reafon  of  ficknefs 
could  not  appear  in  perfon,  as  the  law  required,  to  re- 
verfe  fuch  outlawries,  it  was  ena6l:ed  by  flat.  7  Hen.  IV. 
c.  13.  that  the  juftices  and  chief-baron  (hould  examine 
fuch  perfons,  and  thereupon  admit  their  attornies :  how- 
ever, the  writ  of  capias  adfatisfaciendum  was  to  continue 
as  at  common  law.  That  the  execution  of  procefs  might 
not  be  defeated  by  thofe  who  had  the  cuftody  of  perfon r, 
imprifoned,  it  was  ena6fed  by  ftat.  7  Hen.  IV.  c.  4.  that 
in  an  action  againfl:  a  gaoler  for  an  efcape,  no  prote6tion 
ihould  avail. 

For  the  fafe  keeping  of  records,  and  alfo  to  prefcrve  * 
them  inilre  and  unaltered,  it  was  ordained  by  flat.  11  Hen. 
IV  c.  3.  (as  had  Seen  before  provided)  ^  that  the  juftices 
ot  nflife  fhould  caufe  to  be  delivered  into  the  king's  treafury 
all  records  of  aififes  of  novel  dilTeifin,  of  mortauncelfor, 
and  of  certifications  (with  all  appurtenances  and  append 
ages),  before  them  determined.  And  further  it  was  pro- 
vided, that  the  records  and  procefs  of  pleas,  real  and  per- 

«  Vid.  ant.  vol.  II.  423. 
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fonal,  and  of  aflifes  of  novel  dlfleifin  and  mortaunceftor,   chap,  xviil 
certifications  and  others,   whereof  judgment  was  given     pienry  rv 
and  enrolled,   or  things  touching  fuch  pleas,   fhould  in  no 
wife  be  amended  or  impaired  by  new  entering  of  the  clerks,         » 
or  by  the  record  or  thing  certified,  in  witnefs,  or  command- 
ment of  any  jufl:i<:e,  in  any  term  after  judgment  given  and 
enrolled. 

The  extortion  of  {herifFs,  and  the  ferms  of  their  baili- 
wicks, occasioned  fome  few  regulations  of  the  fame  fort 
with  thofe  that  have  been  frequently  before  mentioned  s. 
At  length  it  was  ena£ted  by  ftat.  4  Hen.  IV.  c.  5.  that 
Iheriffs  fhould  abide  in  their  bailiwick  during  their  office, 
and  fliould  not  let  it  to  ferm  to  any  one  :  and  thefe  two 
points  were  to  be  inferted  in  the  fheriff*s  oath. 

The  parliament  began  to  make  fome  provifion  for  or-  A"°'^"*^- 
dcnng  aitornieSf  who  had  now  become  a  very  confiderable 
body  of  men'.  Complaint  had  been  made  of  the  mif- 
chiefs  arifingfrom  their  ignorance  and  want  of  knowledge 
in  the  law;  and  therefore,  to  make  fure  of  their  qualifica- 
tions, it  was  ordained  by  ftat.  4  Hen.  IV.  c.  18.  that  all 
attornies  ftiould  be  examined  by  the  juftices,  and  by  their 
'  difcretions  their  names  ftiould  be  put  in  a  roll :  they  were 
to  be  good  and  virtuouSy  and  of  good  fame ;  and  if  they  ap- 
peared to  be  fuch,  they  were  to  be  received  and  fworn  well 
and  truly  to  ferve  in  their  offices,  and  efpecially  that  they 
make  no  fuit  in  a  foreign  county;  all  other  attornies  were 
to  be  put  out,  and  fuch  as  were  pafled  in  the  above  man- 
ner were  to  be  put  in  their  places  by  their  majlers^  that 
is,  by  their  clients.  It  was  enafted,  that  when  qualified 
attornies  died,  or  ceafed  to  af^,  the  juftices  might  appoint 
others  in  their  room,  being  virtuous  and  learned,  and 
fworn  as  above  mentioned.  It  was  ena^ed,  that  if  any  at- 
torney was  found  notorioufly  in  default,  of  record,  or  other- 
wife,  he  ftiould  forfwear  the  court,    and  never  be  received 

*  Vid.  ant.  vol.  II.  402.  and  vid,         *  VId,  ant.  vol.  II.  304,  305. 
ftat.  \  Hen.  IV,  c.  11. 
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CHAP.  xvilT.  to  make  fuit  in  any  of  the  king's  courts  :  this  ordinance 
HENRYlv  ^^^^  ^^^^  ^^  ^^  obferved  in  the  exchequer,  at  the  dil'cretion 
of  the  treafurer  and  barons.  It  was  as^ain  ordained,  by- 
chap.  19.  of  the  fame  a6t,  chat  no  ilcward,  baihff,  nor 
minifter  of  lords  of  franchifes,  having  return  of  writs, 
fhouid  be  attorney  in  a  plea  within  the  frar.chife. 

It  feems  as  if  fome  a6t  was  made  on  this  fubjecl  in  the 
lith  year  of  this  king,  though  it  does  not  now  appear  ; 
for  in  the  1  3th  year  the  clerks  and  attornies  of  both  the 
benches  prayed  a  revocation  of  it.  The  anfwcr  of  the 
parhament  to  that  petition  was,  that  the  j unices  of  both 
the  benches  ftiould  confult  about  it,  and  alfo  concerning 
other  mifchiefs  in  the  faid  courts  ".  In  this  reign  fome 
acts  were  made  for  fettling  the  fees  of  courts  ;  as  thofe  of 
the  marihal,  of  the  chirographer,  the  clerk  of  the  crown, 
and  the  hke^.  Some  regulations  were  alfo  made  to  pre- 
vent the  eniuczzling  of  writs  on  which  fines  were  levied, 
and  fubllituting  other  fees,  and  notes  of  fines,  in  the 
place  of  the  true  ones  y. 

We  now  come  to  the  ccnfideration  of  fuch  flatutes  as 
relate  to  the  criminal  law.  The  vindication  ot  Henry 
and  his  adherents  required  that  the  articles  of  treafon 
enabled  in  the  2  id:  year  of  the  laft  reign,  fhouid  not  be  fuf- 
fercd  to  continue  in  force.  In  the  ift  year  ot  Hen.  IV, 
it  was  enaded,  that  whereas  in  the  2 1  ft  year  of  Richard  II. 
divers  pains  of  treafon  were  enacted  by  flatute,  infomuch 
that  no  one  knezv  how  he  ought  to  behave  himfelfy  to  doy 
/peak,  or  fay,  for  doubt  of  fuch  pains  ;  therefore,  in  no 
time  to  come  any  treafon  fhouid  be  adjudged  otherwife  than 
as  was  ordained  by  ftatute  in  the  preceding  reign  ;  mean- 
ing the  ftatute  of  treafons  25  Ed.  III.  This  meafure  of 
Reptalpi  repealing  new-enacled  treafons,  by  declaring  all  void  but 

*'^''^"*'  thofe  contained  in  the  ftatute  of  Edward  III.  was  reforted 

"  Cott.  A  hri.  p.  4S3.  f.  49.  f  Stat.  5  Hen.  IV.  c.  24. 

^  Sut.  2  Hen,  IV.  c.  8.  10.23. 

to 
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to  in  later  times,  when  the  law  had  been  occafionally  over-  chap,  xviii, 
drained  to  anfwer  particular  purpofes.  •        HENRY  IV. 

The  fame  motives  of  favour  to  his  partifans  which  in- 
duced Henry  to  concur  in  the  above  a6t,  led  him  to  con- 
sent to  fome  laws  of  an  oppofite  nature  ;  for  in  the  next 
year  after  this  humane  ftatute  was  pafFed,  the  king,  at  the 
infligation  of  the  clergy,  by  whom  he  had  been  materially 
ferved  at  the  time  of  his  claiming  the  crown,  confented 
that  fome  rigorous  meafure  fhould  be  devifed  againfl:  the 
heretics^  or  Lollards,  as  they  were  then  called.  The  punifh- 
ment  of  heretics  by  burning  is  mentioned  in  Bra6lon  ; 
and  this  was  in  England,  as  in  all  other  chriftian  countries, 
the  pain  which  religious  zealots  had  agreed  in  infli6tin^ 
upon  all  thofe  who  oppugned  the  eftablifhed  fuperftitions- 
Notwithftanding  this,  it  has  been  a  doubt  whether  the 
writ  de  haretico  comburefido  was  a  common-law  procefs,  or 
was  given  by  this  ftatute  ;  though  i\:  Ihouldfeem,  from  the 
{cope  and  wording  of  this  a6l,  that  nothing  more  was 
meant,  than  that  the  bifhop  Ihouid  be  enabled  to  dire6b  ex- 
ecution without  the  intervention  of  this  writ ;  for  it  ena6ls, 
that  credence  J})ould  he  given  to  the  diccefan  by  the  fherifF, 
who  was  to  receive  the  offender,  and  caufe  him  to  be 
burnt.  So  far,  therefore,  from  appointing  or  even  con- 
firming this  writ,  the  prefent  aO:  feems  in  fome  degree  to 
fuperfede  it.  » 

At  prefent  there  v/as  no  temporal  law  in  force  againft  Heretics, 
herefy  ;  for  the  ftatute  of  Richard  II.  which  was  the  firft 
made  on  that  fubjc6f ,  and  had  been  obtained  furreptitiouf- 
ly,  was  repealed  the  next  year,  as  has  been  before  fhewn^. 
The  ftat.  2  Hen.  IV.  c.  15.  v/as  now  made,  containing, 
like  other  a6ls  upon  clerical  matters,  a  minutenefs  and 
length  net  ufual  in  the  other  ftarutes  of  this  period.  The 
meetings  of  heretics  in  their  conventicles  and  fchools  are 
ftigmatizcd  in  this  aft  with  the  name  of  confederacies  to 

»  Vid.  ant.  vol.  II.  163. 

ftir 
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CHAP.Xvni.  ftir  up  fedltion  and  infurre<9:ion  ;  the  very  pretence  that 
'^^^^J^^^  had  been  made  ufe  of  by  the  Romans  againfl:  the  primitive 
Chriflians,  and  which  had  been  adopted  by  the  Romifli 
church  ever  fince,  to  fupprefs  all  oppofition  or  enquiry 
Into  its  errors.  To  prevent  perfons  of  this  defcriptioa 
from  cfcaping  out  of  the  bifhop's  diocefe,  it  was  now  or- 
dained, that  nonefhould  preiumc  to  preach  openly  or  pri- 
vily without  the  licence  of  the  dioccfan  of  the  place  firfl: 
h^4  and  obtained,  except  curates  in  their  churches.  None 
were  to  hold,  teach,  or  inflru6l:,  openly  or  privily,  or  write 
any  book  contrary  to  the  Catholic  faith  or  determination  of 
holy  church,  nor  make  conventicles,  or  hold  fchools  ;  nor 
were  any  to  maintain  thofe  who  did.  All  perfons  having 
fuch  b9oks  or  writings,  were  to  deliver  them  to  the  dio- 
cefan  within  forty  days  from  the  proclamation  of  this  fta- 
tutp  ;  and  thofe  who  did  not  fo  deliver  them,  or  who 
otherwife  oflFendedagai.iftthis  a6t,  and  all  thofe  defamed 
and  evidently  fufpeded  thereof,  were  to  be  arrefted  by  the 
dire6lionof  the  ordinary,  and  committed  to  prifon  till  they 
canonically  purged  themfelves,  or  abjured  their  opinions. 
The  ordinary  was  to  proceed  according  to  the  canonical 
decrees^  and  determine  the  matter  within  three  months 
from  the  arrefl.  If  the  pairty  was  canonically  convi6i,  he 
.was  to  be  confined  in  prifon  at  the  difcretion  of  the  ordi- 
nary, and  moreover  to  be  put  to  the  fecular  court  (except 
in  cafes  where,  according  to  the  canonical  decrees,  he  was 
entitled  to  exemption),  to  pay  a  iine  to  the  king ;  which 
fine  was  to  be  afTefTed  by  the  diocefan,  and  certified  to  the 
exchequer,  to  be  levied  by  procefs  from  thence. 

Thus  far  of  thofe  canonically  convi6ted  j  but  farther,  if 
perfons  fententially  convi6l  refufed  to  abjure  their  opini- 
on?, or  after  abjuration  relapfed,  a  more  rigorous  courfe  waf 
dire6tcd.  Such  perfons  were  by  the  canons  to  be  left  to 
the  fecular  arm  ;  and  it  was  now  ena6led,  that  in  fuch 
c^^ts  credence  foould  be  given  to  the  diocefan,  or  his  com- 
mifTary,  and  the  fhcrifl',  and  mayor  or  bailiff  of  the  place, 

ftiould 
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ihould  be  prefent  when  the  fentcnce  was  given,  if  required  chap,  xviii, 
bythe  diocefan  or  commiiTary  ;  and,  after  fentence  pro-  h^^J!^^^^^ 
mulgated,  fhould  receive,  and  them  before  the  people  in  a 
high  place  caufe  to  be  burnt y  to  the  example  and  terror  of 
others.  It  is  obferved  refpe6ting  this  firft  ftatute  againft 
the  preachers  of  new  opinions,  that  the  print  differs  mate- 
rially from  the  record,  fo  as  to  give  a  fharper  edge  to  this 
proceeding  *.  *   s 

We  find  it  recorded  in  this  fame  parliament,  that  a  writ 
was  fent  to  the  fhenffs  of  London  for  the  burning  of 
William  Sawtree,  clerk,  convidled  by  the  clergy  t>.  This 
was  according  to  the  antient  courfe,  by  ifTuing  the  writ  de 
haretico  comhurendo  ;  for  the  new  method  direded  by  this 
a6t;  put  the  whole  authority  into  the  bifhop^s  hands ;  and  as 
he  might  dirc6l  his  fentence  to  be  executed  without  the 
writ,  the  perfecution  againfl:  the  followers  of  IVickliffe 
was  likely  to  be  more  warm  than  before.  In  the  8th  year 
of  the  king  the  prelates  procured  a  long  and  fanguinary 
bill  to  be  exhibited  in  parliament  againft  the  fpreaders  of 
new  opinions,  under  the  name  of  Lollards.  This  bill 
was  to  empower  every  officer  or  minifter  whatfoever 
to  apprehend  and  enquire  of  fuch  Lollards,  and  that  no 
fan£tuary  fliould  be  allowed  them.  But  the  church-men 
were  not  gratified  in  this  inftance  <^.  In  the  i  ith  year  it 
was  prayed  by  the  commons,  that  perfons  arrefted  under 
flat.  2  Hen.  IV.  might  be  bailed,  and  freely  make  their 
purgation,  and  that  they  might  be  arrefted  by  none  but 
iheriffs,  or  the  like  officers,  nor  any  havock  be  made  of 
their  goods ;  but  this  intended  relaxation  of  the  new  courfe 
again  ft  heretics  was  not  pafTed  into  a  law  ^. 

The  notion  oF  producing  gold  out  of  other  metals,  by  a 
chemical    procefs,  and  the   infatuation  with  which  thefe    Mulilplicatlon. 
vain  hopes  were  purfued,   occafioned  a  law  to  be  made  in 
this  reign   againft  thefe   experiments.     This  procefs  was 
/ 

»  Cott.  Abridg,  p  409,  f.  48.  *  Cott.  Abri.  p.  456.  f,   61, 

*  Ibid.  p.  407,  f.  29.  *  Ibid.  p.  47a.  f.  29. 

fomc- 
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CHAP,  xviir.  fometimes  called  multiplication,  and  to  multiply,  becaufe  It 
HENRY  iv.  ^^^^  ^'^^  ^  ^^^^^  *-^  increafe  that  quantity  of  metals,  though 
in  reality  it  fcldom  had  any  other  effect:  than  diminilhing 
that  which  the  credulous  adventurer  pofTcfTed  before  the 
operation  began.  The  pretence  of  pofTefling  this  fecret 
of  changing  metals  had  been  pra6:ifed  by  cheats,  to  draw 
fupplies  out  of  the  pockets  of  the  weak  and  ignorant  ;  and 
had  been  ridiculed,  before  this  time,  in  one  of  Chaucer's 
Tales  e.  Befides  the  mifchiefs  here  mentioned,  which 
perhaps,  might  be  better  left  to  experience  to  correct, 
without  making  them  the  object:  of  legiilative  notice,  it  is 
moft  probable  that  this  impoflure  was  many  times  held 
forth  as  a  cover  to  the  real  operation  of  coining  bafc 
money,  in  which  light  it  became  a  matter  of  ferious  and 
national  concern.  It  was  for  this  reafon,  and  perhaps 
under  fome  fmall  apprehenfion  left  the  procefs  of  changing 
metals  might  by  poffibility  fucceed,  that  it  was  enadcd  by 
flat.  5  Hen.  IV.  c.  4.  that  any  one  who  multiplied  gold 
or  filver,  or  ufed  the  craft  of  multiplication,  and  was  at- 
tainted thereof,    fhould  incur  the  pain  of  felony. 

Because  many  pcrfons  had  lately  been  beat  and  maim- 
ed, and  afterwards  had  their  tongues  cut  out,  or  their  eyes 
put  out,  it  was  by  the  fame  ftatute  ^  made  felony  for  any 
fyncfo  to  cut  tongues,  or  put  out  the  eyes  of  any  one,    if  it 
'  ^  was  proved  to  be  done  with  malice  prepenfe.     This  fhews 

that  mayhem  was  not  now  confidered  as  a  felony  of  life 
and  limb  ;  for  though  cutting  out  tongues  did  not  come 
under  that  conftrudion,  yet  putting  out  eyes  was  a  may- 
hem at  common  law  &.  Thefe  were  all  the  felonies  ena6led 
in  this  reign.  The  mifdemeanors,  befides  what  may  have 
been  mentioned  in  different  parts  of  this  reign,  were  few. 
The  ftatute  i2  Ric  II.  c.  6  h.  againft  unlawful  games,   was 

*^  A  perfon  who  had  been  tricked  **  titlie  !"  Cant.  Tales,  vol.  III. 

of  his   money    in    this  way,   after  a  p.  95.  edit.  Tyrwh. 
minute  account   of  the  procefs   and         '  Ch.  5. 
the  deception,  is  there  made  to  fay,         '  Vid.  ant.  vol.  II.  34,  35. 
*'  Loy  luhicb  advantage   is    to    mUL-  *^  Vid.  ant,  1701  171. 

confirmed 
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confirmed  by  flat.  11  Hen.  IV.  c.  4.  and  It  was  moreover  CHAP.xviii. 
ordained,  that  labourers  and  fervants  offending  againfl:  it     iVj^^CVv 
fhould  be  imprifoned  for   fix   days.     All  mayors,  bailiffs, 
and   conflables   of  towns  were    to    put   this   flatute  in 
force. 

Several  laws  were  made  to  regulate  criminal  pro- 
ceedings. The  appeals  in  the  reign  of  Richard  II.  brought 
againfl  lords  and  others,  were  of  afingular  nature,  and 
probably  occafioned  the  flat,  i  Hen.  IV.  c.  14.  which 
Hates,  that  many  and  great  inconveniences  had  arifen 
heretofore  from  appeals.  To  prevent  the  like  in  future, 
it  provides,  that  all  appealsof  things  done  within  the  realm 
fhould  be  tried  and  determined  by  the  good  laws  of  the 
realm  ;  and  of  things  done  out  of  the  realm,  before  the 
conflable  and  marfhal  of  England.  No  more  appeals  were 
to  be  in  parliament. 

The  too  eafy  granting  of  pardons  to  provors  were  re- 

ftrained  by  flat  5  Hen.  IV.  c.  2.     This  aa    flates,  that  ^^'"^^^^  ^'^ 
•'  -'  ^      provors, 

divers  commons  and  notorious  felons  would,  upon  their 
arraignment,  in  order  to  fave  their  lives,  become  provors ; 
fo  that  in  the  mean  time  by  brockage,  grants,  and  gifts  to 
be  made  to  feveral  perfons,  they  might  obtain  their  char* 
ters,  and  after  their  deliverance  become  more  notorious 
felons  than  they  were  before.  To  prevent  this,  the  a6l 
provides,  that  if  any  pcrfon  fued  for  a  pardon  in  fuch  cafe, 
his  name  fliould  be  inferted  in  the  charter,  with  mention 
that  it  was  granted  at  his  inflance  ;  and  if  the  provor  be- 
came afterwards  a  felon,  the  perfon  fuing  the  pardon  was 
to  forfeit  lool  •. 

Some  circumflances  relating  to  the  perfonal  benefit  of  ;„yjj;^^,^,, 
clergy  were  fettled  and   explained.     It  was  flated  by  flat,   i/wrww,  ^<. 
4  Hen.  IV.  c.  2.  that  the  king  was  willing  to  be  gracious 
to  the  clergy  in  their  affairs,  in  return  for  the  part  they  had 
taken   in   his   favour   when  he  came  to  the  crown  ;   and 

1  Vid.  ant.  vol.  II.  464. 

therefore 
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CHAP.  XVIII.  therefore  he  confirmed  in  the  fulled  manner  the  ftatute  de 
HENRY  IV.     ^^^^^i   25  Ed.  III.  and  further,  confidering  that  the  words 
infidiatores  viarum,    et  depopulatores   agrorum   (which  had 
been  mentioned  in  a  petition  of  the  clergy  to  parliament) 
were  not  commonly  ufed   in  indi6tments  in  the  time   of 
Edward  III.  and  his  progenitors;    and  being  willing,  for 
the  quiet  of  the  people,  to  avoid  fuch  novelties,  he  caufed 
it  to  be  ena(3ed,  that  fuch  words  fhould  not  be  ufed  in  in- 
di6tments,   arraignments,  appeals,  or  any  other  impeach- 
ments ;    and  though  indidments   to  that  efFecb  might  be 
taken,  neither  thofe  words,  nor  words  to  that  effect,  fhould 
prevent  any  one  from  having  the  privilege  of  holy  church, 
but  they  fhould  be  delivered  to  their  ordinaries  without  any 
impeachment  ^.     As  the  Lollards    were    fligmatized  with 
the  fufpicionof  being  diforderly  vagabonds,  who  wandered 
about  the  country  doing  great  mifchicf,   the  above  general 
charge  was  contrived  to  be  inferted  in  indi6iments  againfl 
them ;  and  it  had  been  the  opinion  of  the  judges,  that  per- 
fons  fo  convicted  fhould  be  deprived  of  their   clergy.     In 
the  next  chapter  of  the  fame  ftatute  it  is  recorded,  that  the 
archbifhop  of  Canterbury,  for  himfelf  andthe  other  bifhops, 
had  promifedthe  king,  that  whenever  a  clerk  religious,  or 
fecular,  convi6i:ed   of  treafon  not  touching  the  king,    nor 
his  royai  majefly,  nor  a  common  thief,  and  fo  notorioufly 
holden  fhould  be  delivered  to  the  ordinary  as  fuch,   that 
the  ordinary  fhould  keep  him  fafely  and  furely,  and  accord- 
ing to  a  conftitution  provincial  to  be  made  by  the  arch- 
bifhop and  bifhops,  in  purfuance  of  letters  of  the  late  arch- 
bifhop, dated   i2ch   Mar.   1351  l,   in  which  conftitution 
were  to  be  ordained  certain  pains  for  the  obfervance  of  it ; 
and  it  was  ena6ted,   that  no  fuch  convi6t  fhould  make  his 
purgation  contrary  to  the  form  of  that  conftitution.     The 
conftitution   here  mentioned    was  to  be  fhewn  to  the  king 
in  this  parliament,    but  there  is  no  evidence  that  it  was 
even  made. 

*•  Ch.  2.  i  Vid.  ant.  vol.  II.  463; 
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All  the  a6ts  that  have  hitherto  been  mentioned,  requlr-    CHAP,  xviil. 
ing  jurors  to  be  of  a  particular  defer! ption  and  quahfica-     jj^nry  iv. 
tion,  related  only  to  thofe   jurors  who  tried  iffues  ;  but 
fome  prefentments  having  lately  been  made  at  Weftmin- 
fter  by  outlaws,  and  fan6tuary-perfons,  not    properly  re- 
turned by  the  fherifF,  it  was  provided   by  ftat.    1 1   Hen. 
IV.  c.  9.  that  no  indictment  (hould  be  made  but  by  in- 
quefl:  of  the  king's    lawful  liege  people,  returned  by  the 
fherlffs  or  bailiffs  of  franchifes,  without  any  nomination 
to  the  (heriffs  or  bailiffs  of  franchifes  of  the  perfons  that 
fhould  be   returned,    except    by  the   officers   fworn  and 
known  ;  and  all  indictments  contrary  to  this  zQ.  are  de* 
clared  void.     Notwithftanding  the  many  alterations  made 
in  the  qualifications  of  jurors  in  fubfequent  times,  and  the 
folicitude  fhewn  to  chufe   them   from  among  thofe  that 
were  thought,  from  their  rank  and  character,  to  be  above 
temptations  to  corruption,  nothing  further  was  provided 
refpecling  thofe  jurors  who  found  indI6tments. 

Because  the  people  of  the  county  of  Chefter  commit- 
ted felonies  in  the  neighbouring  counties,  and  then  efcaped 
into  that  principality,  it  was  ordained,  that  procefs  of  ex- 
igent fliould  be  iffued  againft  fuch  perfons  in  the  county 
where  the  faft  was  done  :  If  they  efcaped  into  the  county 
of  Chefter,  the  outlawry  or  exigent  was  to  be  certified  to 
the  officers  and  minifters  of  that  county,  who  ihould  take 
the  party,  and  feizc  his  lands  and  goods  as  forfeit  to  the 
princ?  or  lord  of  the  principality,  the  king  ftill  having  his 
year  day  and  wafte  ;  but  the  lands  out  of  the  principality 
were  to  go  as  thofe  of  perfons  living  in  other  counties. 
The  fame  method  was  to  be  obferved  in- cafe  of  trcfpaffes 
committed  out  of  the  county  of  Chefter. 

The  lad  ftatute  in  this  reign  "^  made  fome  alteration 
in  the  fummary  method  which  had  lately  been  devifcd"  to  R'ots. 

*"  Stat.  13  Hen.  IV.  c.  7.  •  Vid.  ant.  201. 

Vol.  Iir.  R  fupprefs 
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'  CHAP.  XVIII.  fupprefs  and  punifh  rioters.  It  was  thereby  ordained, 
HENP  Y  IV"  ^"«^henevcr  any  riot,  affembly,  or  rout  of  people  was  madfi 
againfl:  the  law,  that  the  juftices  of  the  peace,  three,  of 
two  of  themat  the  leaft,  and  the  fheriff  and  under-ftierifF, 
(hould  come  with  the  power  of  the  county  (if  need  were) 
to  arrefl.  them,  and  fhould  have  authority  to  record  what 
they  found  done  in  their  prefence  againft  the  kw  ;  by 
whicli  record  the  parties  were  to  ftand  convi6led,  in  the 
fame  manner  as  had  been  before  provided  by  the  ftatuteof 
forcible  entries  ".  If  the  offenders  were  gone  before  the 
juflices  and  the  fheriff  came,  then  they  were  to  inquire 
within  a  month  after  the  fad,  and  hear  and  determine  it 
accordinp:  to  law.  If  the  truth  of  the  matter  could  not  be 
found  in  the  above  way,  they  were  to  certify  the  king  and 
Ills  council  of  the  matter;  which  certificate  was  to  have 
the  force  of  a  prefentment  by  twelve  men  ;  the  offenders 
were  to  be  put  to  anfwer  thereon,  and,  if  found  guilty, 
were  to  be  punifhed  at  the  difcretion  of  the  king  and 
council.  If  the  parties  traverfed  the  matter  fo  certified, 
the  certificate  and  traverfe  were  to  be  fent  in  to  the  king's 
bench,  and  there  tried  and  determined.  If  the  offenders 
did  not  appear  before  the  council,  or  in  the  king's  bench, 
at  the  firfl  precept,  then  a  fccond  was  to  IfTue  ;  and  if 
rhcy  were  not  found,  then  the  fheriff,  or  under- fheriff, 
was  to  make  proclamation  in  the  full  county  next  enfuing 
tlie  delivery  of  the  fecond  precept,  that  they  fhould  ap- 
pear in  the  council  or  king's  bench  ;  or,  if  in  time  of  va- 
cation, in  the  chancery,  within  three  weeks  then  next 
following  ;  and  if  they  did  not  appear,  they  were  to  fland 
convicted.  The  judices  dwelling  ncarefl  the  place,  with 
the  flicriffb  and  juff  ices  of  afTife,  were  to  execute  this  fla- 
tute,  under  the  penalty  of  lool.  for  every  default. 

The  above  a6t  tended  to  incrcafcthe  authority  of  juf- 
tices  of  the    peace,  who   were  daily  growing    in  confe- 

•  Vid.  ant.   zoz, 

qucnce. 
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qucnce,  many  matters  relating  to  the  police  being  fubmit-   CHAP,  xviii. 

red    to  their  cognifance  by  different  a6ls  of  parhament.     ^jJ^Y  iv 

This  authority  was  fometimes  abufed.     We  find  that  con- 

ftal.^lesofcaflles  would  get  themfelves  to  be  afligned  juftices 

of  the  peace,  and  under  colour  of  that  commiifion  would 

impnfon  in  their  caflle  thofe  whom  they  ^vifhed  to  oppref^, 

till  they  made    fine  for  their  deliverance.     It  was  for  this 

reafon  ordained  by  ftat.  5  Hen.  IV.  e.  10.  that  none  fhould 

be  imprifoned   by   juftices  of   the   peace   but  only  in  the 

common  gaol,  with  a  faving  to  fuch  lords  as  had  franchifes. 

Thus  far  of  the  alterations  made  by  fliatute  in  this  reign. 

Out   of  the  decifions  of  courts  durins:  this  reiscn,  we    .0. 

o  t>    '  Actions  upon 

fnall  (cle6f  for  confideration  the  fin8:!e  head  of  actions  ths  cafe, 
upon  the  cafe,  and  fome  few  alterations  in  our  criminal 
law.  To  return  to  any  of  the  topics  that  have  been  fo 
recently  and  fo  fully  canvafTcd,  feems  entirely  unnecefTary 
at  prefent.  When  we  have  made  fome  further  advance 
in  our  Hi  (lory,  they  will  be  of  courfe  reconfidered,  and 
many  of  them  placed  in  a  new  point  of  viev/. 

During  the  reign  of  this  king,  afitions  upon  the  cafe 
had  grown  very  common.  We  find  this  adion  brought 
—  for  difturbing  a  way — againfi:  an  hoftler  for.^iorfes  lofl: — 
for  negligently  keeping  fire  and  burning  the  plaintifi^s 
houfe — for  not  infeoffing  after  promife — f6r  not  doing  fuit 
— for  felling  bad  wine — for  not  repairing  banks— for  en- 
ticing away  a  fervant — for  keeping  a  fchool  near  an  anci- 
ent one  P. 

These  writs  of  trefpafs  were  not  only  applied  to  a 
variety  of  new  cafes,  but  they  were  likewife  more  nicely 
confidered,  and  their  peculiarities  better  underftood.  In 
the  reign  of  Henry  IV.  we  find  the  term  o^  trefpafs  fur  le 
cafe  in  familiar  ufe  :  before,  they  were  more  ufually  called 
aaions  of  trefpafs  fimply  ;  but  the  marks  of  difcrimina- 
tion  between  trefpafs  and  trefpafs  upon  the  cafe 

r  Th2  year-book  of  Henry  IV,  pamra. 

K  2  to 
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CHAP,  xviir.  to  be  dlftinaiy  afcertained.  It  was  held^  that  the  forme? 
HENRY  IV.  "^"^  always  be  viet  arm'n,  the  latter  never.  The  nature, 
however,  of  injuries  is  often  fo  complex,  and  their  con- 
fequences  {o  various,  that  the  truth  of  a  matter  founding 
in  cafe,  could  not  be  properly  fet  forth  without  fomctimes 
alledging  circumftances  which  carried  evident  force  in 
them:  therefore,  in  \i  Hen.  IV.  where  an  action  on  the 
cafe  was  broug'  t  for  flopping  a  fewer^  fo  as  fevcral  acres 
of  ground  were  flooded,  it  was  held  good  that  the  flop- 
ping the  fewer  was  laid  vi  et  armis,  that  being  a  maifea- 
fancc,  and  the  remote  eaufe  of  the  injury  fuftained  by  the- 
plaintiff;  though  theconlequential  damage,  which  was  the 
immediate  caufe,  and  the  gli  of  the  a6lion,  was  in  cafe^"^ 
a  diftincbion  which  was  many  years  after  adopted  as  a 
juft  one.  It  was  then  laid  down,  that  the  caufa  caufans 
(as  they  called  it)  might  be  forcible,  as  in  this  inftance  of 
flopping  the  fewer,  and  be  laidi;/  et  armh  even  in  an  ac- 
tion upon  the  cafe,  though  that  a6tion  is  properly  ground- 
ed upon  the  cotifequence  of  fuch  (loppage  :  this  confequence 
they  didinguiftiedby  the  appellation  of  caufa  caufaia. 

This  was  the  manner  in  which  they  refined  on  this  new 
adion.  It  was  in  its  conception  fo  near  of  kin  to  the 
action  of  trefpafs,  that  it  required  no  fmall  degree  of  fa- 
gacity  to  perceh^e  the  inftances  in  which  the  old  form 
failed,  and  it  was  neceffary  to  make  a  fpecial  writ.  The 
caTes  in  the  reign  of  Edward  III.  and  thofe  in  this  period,^ 
which  we  have  hitherto  confidered,  are  founded  upon 
malfeafances,  or  fuch  inftances  of  negU£l  as  were  in  the 
nature  of  a  malfeafance  ;  both  which  were  fo  much  in  tht 
like  cafe  (according  to  the  requifition  of  the  (latute  of " 
WeilminrLcr)  with  the  old  writ  of  trefpafs,  that  the  ad- 
mittinfr  of  them  to  be  objeds  of  this  fpecial  writ  of  tref- 
-    pafs  was  obvious  and  eafy. 

But  the  a6tion  upon  the  cafe  was  found  fo  convenient 
Of  njj-vw^fit,       ^  j-emcdy,  that  it   was  wiOied  to  extend  it   ftill  further. 

»  12  Hen    IV.  5. 

They 
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They  wanted  to  apply  it  to  cafes  of  non-performance  of  pro-  CHAP,  xviii. 
mifes'y  but  thefe  did  not  fo  kindly  fall  within  the  analogy  ^^^JJ^'^^ 
of  former  inftances.  It  was  thought  fomewhat  harfti  to 
give  the  name  of  trefpafs  to  a  thing  which  was  never 
done  ;  it  took  therefore  fomc  time,  and  needed  the  con- 
current force  of  fome  ftrong  motives  to  induce  the  courts 
to  admit  thefe  new  writs.  The  prefent  (late  of  the  reme- 
dies in  ufe,  where  contracts  were  not  performed,  operat- 
ed, very  probably,  towards  gaining  a  fupport  for  thefe  new 
a6lions  upon  the  cafe.  If  a  man  performed  not  his  cove- 
nant, an  at^ion  of  covenant  lay;  but  k  had  been  long 
held,  that  an  a6tion  of  covenant  muft  be  grounded  on  a 
fpecialty  ;  fo  that  where   the   parties   had  not  fo  bound  * 

themfelves,  that  remedy  failed,  li  a  man  did  not  pay 
money  which  he  owed,  the  remedy  was  by  a<5tion  of  debt ; 
in  which  the  defendant  might  difcharge  himfelf  by  wager 
of  law,  unlefs  the  demand  was  founded  upon  a  fpecialty  i 
the  fame  in  detinue,  which  indeed  was  only  another  form 
of  the  action  of  debt.  To  obviate  thefe  and  the  like  de- 
feats, and  to  legitimate  an  action  of  a  more  effc6i:ual  na- 
ture in  matters  of  contra6t,  was  worth  the  attempt.  Se- 
veral aflions  of  this  kind  were  brought  into  court,  before 
they  were  allowed  and  authenticated  by  a  judicial  decifion 
in  their  favour. 

The  firft  cafe  of  this  kind,  upon  record,  was  in  2  Hen- 
ry IV.  It  was  an  a6i:ion  againfl  a  carpenter  j  ^tare  cum, 
<jfc.  affump/ijfety  &c-  to  build  a  houfe  within  a  certain  time- 
he  had  not  done  it.  It  was  objcdted,  that  this  was  in  cove- 
nant ;  and  as  no  writing  was  (hewn,  the  action  muil  fail. 
This  was  fupported  alfo  by  BriaJi,  who  at  the  fame  time 
conceded,  that  perhaps  if  the  writ  had  faid  that  the  ivork 
had  been  hegun^  and  had  afterwards  through  negligence  been 
flopped,  it  might  be  otherwlfe  ;  thereby  adhering  to  for- 
mer determinations  rcfpecting  malfecfances  and  cafes  of 
^^gligencc.  He  pronounced,  however,  thisrcir.cdy  inade- 
quate where  the  contract  was  executory,  and  where  the 
only  coiv.piaint  againfl:    the  defendant   would  be   for  his 

non- 
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CHAP,  xviir,  mn-feajance  or  non-performance*  The  caufe  was  difinilTed 
HENRYiV  ^"  ^^^  above  ohje^iion  ^  In  the  th  of  the  fame  king 
there  was  exadly  the  fame  cafe  before  the  court  :  the  fame 
obje6iions  were  raifed,  the  fame  concelfion  was  made, 
but  in  plainer  terms  ;  and  the  caufe  was  difmiffed  on  the 
fame  grounds  as  the  former  ".  Thus  the  court  feeemed  to 
have  determined  againil:  the  very  conception  of  this  kind 
of  adion.  It  is  remarked  upon  this  cafe  by  an  author  of 
later  times  ^,  that  in  thtfe  cafes  there  was  no  confidera- 
tion  alledged  ;  that  it  was  nudum  pa5i urn ^  and  therefore 
the  adion  could  not  lie  ;  which,  it  cannot  be  denied,  may 
be  an  additional  objeclion,  but  it  was  not  taken  at  the 
time,  and  the  caufe  appears  by  the  report  to  have  been 
difmilFed  both  times  upon  the  fame  defe6ts,  namely,  the 
■^ant  of  a  written  covenant;  and  the  prevailing  opinion, 
which  confined  thefe  actions  to  inftances  of  malfeafance 
$nd  negligence,  where  the  defendant  had  really  ^5«^  fome- 
thing. 

It  mud  be  obferved  of  thefe  determinations,  that  they 
left  all  perfons  who  had  made  agreeements  without  deed 
(for,  if  a  mere  writing,  it  could  not  be  declared  on  in  co- 
venant), and  where  nothing  had  been  done  to  execute  the 
contract,  entirely  without  redrefs.  It  is  not  improbable, 
that  the  repeated  decifion  of  this  point  might  have  driven 
parties  fo  circumftanced  into  chancery,  where  they  could 
have  thefe  agreements  decreed  to  be  fpecihcalJy  perform- 
ed. This  perhaps,  as  well  as  other  confideraiions,  might 
incline  the  courts  to  review  this  grand  point,  and  try  if 
they  could  accommodate  the  notions  of  law,  as  then  un- 
derftood,  to  the  exigency  of  the  occafion  j  and  thereby 
not  only  draw  back  into  its  proper  channel  the  current  ot 
jiecifion  from  the  chancery  to  the  courts  of  common  law  ; 
but,  by  rendering  this  a6lkon  more  general,  put  the  nation 
in  poffeirion  ot  v/hat  was  then  much  wanted,  a  more  et- 
feclual  common-law  redreCs  in  matters  of  contrail.  This 
was  not  accomplifhedtill  fome  years  after. 

»  2  Hen.  IV.  3.  b.        "11  Hen.  IV.  33.       *  Bro.  A^.  fur  Cafe,  ac. 

The 
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The  criminal  law,  as  pradifed  in  this  reign,  was  In   chap,  xviil. 
•general  governed  by  the  fame  principles  and  rules  as  in     henry  iv 
tiiie  reign  of  Edward  HI. 

Some  few  points  are  now  to  be  met  with   in  the  books 
which  did  not  before  occur,  and  others  that  fomewhat  de-   The  criminal 
viate  from  the  more  an<:ient  practice  :  of  the  former  fort 
is  the  account  given  in  the  firft  year  of  Henry  IV.  of  the 
trial  of  a  peer.     In   all    cafes  of  life  and  limb,  the  lords 
pofTefTed  a  judicature,  by  which  every  peer  had,  according 
to  Magna  Charta,  a  right   to  he  tried.     In  this   capacity 
the    lords  a6led  as  judges,  and  fat    as   in  a  court,  being 
bound  to  hear  and  determine  accoi  din-7:  to  the  rules  of  the 
common-law.     This  judicial  chara6ler,   it  fhould  feem, 
was  fuppor-tcd  with  more  i<:ruple,  and  with  a  clofer  atten- 
tion  to  legal   formalities,  than   their  parliamentary  one, 
where  they  often  decided  on  the  lives  of  men  without  any 
evidence  of  guilt,  or  even  the  pretence  of  a  trial  y.    The 
proceedings  on  the  trial  of  a  peer  are  thus   related   in  a 
cafe  that  happened  in  the  beginning  of  the  reign  of  Henry 
IV.     An  indictment  of   treafon  had  been  found  agalnfl:  a 
peer,  under  a  commiffion  dire6ted  to  the  lord  mayor  and 
others  for  that  purpofe  :  after  this  the  king  granted  a  com- 
miflion  to  an  earl,  reciting  the  above  faQs,  and  that  the 
place  of  fleward  of  England  was  vacant,  and  thereby  ap- 
pointing him, to  that  office,  to  do  right  to  the  lord  indidt- 
ed,  commanding  all  lords  to  attend,  and  the  conftable  of 
the  Tower  to   bring  his  prifoner   before  him.     The  trial 
was  held  in  Weftminfler-hall,  where  the  fteward  fat  under 
a  cloth  of  (late,  the   lords  fitting  down  the  hail  on  each 
fide,  and  the  judges  round  a  table   in  the  middle.     The 
juftices  then  delivered  in  the  indi6lmcnt  ;  which  on  that 
occafion   was   confefled   by  the  defendant,  and  judgment 
accordingly  given  :   but,  fays  the  book,  if  it  had  been  de- 
pled,  the  ftcward  was  to  begin  with  the  lowefl:  lord,  and 

7  Vid.  ant.  1S5. 
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CHAP.  XVTII.  afk  all  their  opinions  upon  their  conjcunce^  without  admi- 

HENRY IV,      niftering  an  oath  ^. 

Some  points  on  the  law  of  principal  and  acceflary,  are 
alfo  to  be  found  in  the  books  of  this  period.  We  have 
feen  the  prevailing  dodrinc  in  the  reign  of  Edward  III, 
was,  that  an  acquittal  or  pardon  of  the  principal  Ihould 
operate  in  favour  of  the  acceflary  ^.  Thus  it  was  now 
held  by  Chiming,  juftice,  that  where  a  man  was  indifled, 
and  cleared,  either  by  pardon,  clergy,  or  abjuration,  the 
acceflary  fhould  not  be  arraigned  ;  for  it  was  a  fettled  rule, 
that  wherever  the  principal  was  faved  by  law,  the  accef- 
fary  fhould  go  quit  ^  j  and  fo  the  law  continued  to  be 
underfliood  in  aftertimes.  So  ftridly  were  perfons  held 
to  the  obfervance  of  the  legal  dependence  between  the 
character  of  the  principal  and  accefl^ary,  that  where  a 
principal  was  attainted  at  the  king's  fuit  upon  an  indid- 
ment,  the  accefl"ary  could  not  be  put  to  anfwer  in  an  ap- 
peal at  the  fuit  of  the  party  c,  for  both  muft  be  attainted 
at  the  fuit  of  the  fame  perfon.  If  a  principal  was  found 
guilty  of  homicide  fe  defendendo,  it  was  held,  that  the  ac- 
cefl!ary  (hould  not  be  arraigned^.  ']  he  general  tenor  of 
cafes  in  the  reign  oi  Edward  HI.  feems  to  indicate  that  a 
perfon  being  prefent,  aiding  and  aflifting,  wasconfidered 
only  as  acceflary  ^  but  the  opinion  of  lawyers  feemed  now 
to  have  altered,  and  a  perfon  who  was  prefent,  aiding 
and  affitting,  at  a  murder,  was  held  to  be  a  principal^. 
If  a  perfon  taken  by  procefs  died  in  prifon,  the  coroner 
was  always  to  view  the  body  f. 

We  have  feen,  that  the  petty  jury,  when  they  gave  a 
verd](St:  of  acquittal  on  an  indiftment  of  homicide,  ufed  to 
be  required  to  fay  who  was  the  person  that  really  com- 
mitted the  fact  S.  It  had  ?iow  grown  into  practice  not  to 
require  this,  unlefs  the  indictment  had  been  found  before 

»  I  Hen.  TV.  i.  «ii  Ken.  W.  93, 

•  ViH.  .int.  izKy   126  '  7  Hen.  IV.  27.  35. 

t  7  Men.  IV.  Hro.  Cor.  18.  *  3  Hen,  V.  Bro.  Cor.  168. 

«  7  Hen.  IV.  aj,  and  35.  2  Vid,  ant.  izi,      _ 

the 
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the  coroner  h.     That  officer  being  in  duty  bound   to  find   chap,  xvm, 

who   had  committed   the  murder,  it  feems,  as  if  the  law     uVj^r'Tlr 

HENRY  IV, 

cxpe<9:ed  the  jury,  who  tried  the  traverfe,  and  had  defeated 
his  inquifition,  to  fupply  it  by  finding  another.  It 
was  decided,  that  juftices  of  the  peace  conid  not  aflign  a 
coroner,  if  a  perfon  indi<5led  before  trem  was  defirous  of 
becoming  a  provor  '  ;  fuch  an  appeal  being  adjudged  void 
by  the  court  of  king's  bench.  A  perfon  was  appealed  by 
three  different  provors,  and  having  vanquiflicd  one,  he 
was,  very  properly,  declared  to  be  acquitted  as  againft 
all  K 

There  was  great  care  taken,  that  a  perfon  once  ac- 
<juitted  {hould  not  be  again  arraigned  for  the  fame  offence. 
But  where  the  firfl  arraignment  was,  either  without  an 
original,  or  with  a  bad  one,  he  might  be  newly  arraigned 
at  the  fuit  of  the  king.  However,  if  the  original  was  good, 
whether  it  was  an  appeal  or  indifilment,  he  could  not  after- 
ward be  arraigned,  though  the  mefne  procefs,  or  return, 
was  ever  fo  bad  L  In  like  manner,  if  the  plaintiff  wag 
nonfuit  in  his  appeal,  the  defendant  might  be  arraigned  at 
the  king's  fuit  f".  It  was  held,  that  where  a  felon  was 
within  the  benefit  of  a  flatute-pardon,  the  court  were  ex 
•officio  to  declinearraigning  him,  though  he  made  no  claim  ° 
of  it.  A  man  was  convi6led  of  robbery,  in  an  appeal  at 
the  fuit  of  the  perfon  robbed,  who  releafed  the  execution-^ 
and  afterwards  the  king  alfo,  reciting  the  releafe,  pardon- 
ed the  execution :  this  was  held  to  be  no  pardon  of  the 
felony^  which  mufl:  be  exprefsly  named  °.  We  find  it 
laid  down  for  clear  law,  that  an  appeal  of  murder  could  not 
be  brought  beyond  a  year  and  day  from  the  fa6t  ;  which 
feems  to  imply  that  all  other  appeals  might  be  commenced 
at  a  more  diftant  period  P. 

^  II  Hen.  IV.  93.  »  II  Hen.  IV.  41. 

'  9  Hen,  IV,  I.  «   11  Hen.  IV.  41, 

k   u  Hen.  IV.  93.  «  8  Hen   IV.  22, 

i  9  Hen.  V.  z.  »  li  Hen.  IV.  3. 

We 
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CHAP.  XVIII.       The   fevere    penance  to  which  prifoners    were  fub- 

'       '  iecled,  //they  refufed  to  plead,  was  now  inflifled  in  a  dif" 

HENRY  IV.      -'  •'  ^   ^  .        . 

ferent  manner  from  that  which  is  defcnbed  in  Fleta   and 

Peine  forte  et  Britton  9.  They  were  now  to  be  put  en  diverfes  meafons 
bafes  et  cfioppes,  que  ils  gifent  par  la  terre  touts  nuds  for- 
Jque  leur  braces^  que  il  niettroit  fur  chacun  deux  tant  de  ^ 
fer  et  poids  quits  puijjent porter^  et  plus^  i/ftnt  quHs  ne  pu'if- 
fent  lever,  et  quiU  naver  afcun  manger,  tie  boire,  ft  non  le 
plus  pier  paiyi  quil  puiffent  trouver,  et  de  leau  plus  pres  al 
gaole  (excepte  eau  courant)  et  que  le  jour  quils  ont  pain  quit 
nayent  deleau,  et  e  contra,  et  quils  GISENT  issiNT,  tant- 
QuiLS  FURENT  MOR Ts^.  Thus,  thcy  Were  to  lie  under 
2. peine  (for  fo  it  was  now  called  inltead  of  prfone,  which 
is  the  word  in  the  ftatute)  till  they  were  dead,  an  event 
that  was  likely  foon  to  follow  from  the  account  here  given 
of  the  weights  to  be  placed  upon  them.  By  what  autho- 
rity this  proceeding  was  altered  between  the  time  of  Fleta 
and  the  reign  of  Flenry  IV.  can  only  be  determined  by 
conje£lure.  It  is  probable,  fo  material  a  change  in  judi- 
cial proceedings  as  one  which  afFe6led  life,  would  not 
have  been  hazarded  without  the  fan<3:ion  of  the  executive 
power  at  lead,  if  not  of  parliament  ;  but  no  mention 
is  to  be  found  of  any  fuch  order  or  dire6lion.  In  later 
times  we  find  s  a  further  alteration  in  the  mode  of  compel- 
Jing  prifoners  to  {land  a  trial  ;  and  if  an  authority  had  been 
given  by  parliament  or  the  council  for  this  fecond  change, 
it  is  lefs  likely  that  no  trace  of  it  fhould  be  left,  as  it  mud 
iiave  been  given  fince  the  reign  of  Henry  IV.  when  pub- 
lic memorials  have  been  kept  with  more  fecurity  than  in 
earlier  times.  Whatever  was  the  authority  for  the  firft 
change,  the  motive  to  it  has  been  thus  accounted  for  :  It 
lias  been  thought  to  arife  from  the  juflices  in  eyre  and  juf- 
tices  of  gaol-delivery  not  flaying  above  two  or  three  days 

s  Vid.  ant.  vol.  II.  136.  137.  •  At  Cambridse  1471. 

'  8Ktn.  iV.  I. 
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in  a  county-town,  who  therefore  could  not  wait  for   the   CHAP.  Xviir. 
tedious  method,    before  ufed,  of  forcing  the  criminal  to     u^jxtryiv 
plead,  as  it  lafted  fometimes  forty  days  ^  ;  the  probability 
and  juftnefs  of  which  conje6lure  muft  be  determined   by 
the  reader. 

If  a  perfon  charged  with  felony  flood  mute,  it  was  ufual 
to  impannel  a  jury  ex  officio,  to  try  whether  this  filence 
was  a  device  of  the  prifoner,  or  an  infirmity  that  had  actu- 
ally fallen  upon  him  ;  in  order  that  fo  grievous  a  punifh- 
ment  might  be  infli6led  on  none  who  were  difabled  by  the 
vifitation  of  heaven  ".  It  had  now  become  a  fettled  prac- 
tice to  inflict  the  peine  forte  et  dure^  as  well  in  appeals,  as 
upon  indictments  ^  ;  a  point  concerning  which  there  feems 
to  have  been  *  lome  difference  of  practice  in  the  reign  of 
Edward  III. 

There  appears  nothing  remarkable  In  the  reports  of 
this  reign,  relating  to  the  defcription  of  oflfcnces  :  thefe 
flood  generally  upon  the  foot  of  determinations  in  the  reign 
of  Edward  III.  However,  we  find  the  following  point  of 
tr^afon.  A  man  had  taken  the  feal  of  an  old  patent,  and 
put  it  to  a  new  commifTion,  by  authority  of  which  he  col- 
lected much  money,  and  otherwife  impofed  upon  the  world: 
this  was  held  to  be  forging  the  king's  feal,  and  the  offender 
was  accordingly  drawn  and  hanged  Y.  It  feems  to  have 
been  long  agreed,  that  lands  entailed  were  not  to  be  for- 
feited for  treafon  ^,  and  of  courfe  not  for  felony.  Where 
a  man  had  a  felon  in  his  houfe,  and  permitted  him  to  de- 
part, this  was  held  to  be  no  efcape  of  a  felon,  becaufe  he 
had  not  arreted  him  for  felony  »  :  and  again,  where  a  man 
was  flruck,  and  afterwards  died  of  the  j)lague,  the  offender 
who  efcaped  out  of  the  cuflody  of  the  conflable,  was  ad- 
judged not  to  be  guilty  of  felony  ^. 

•  Farr.  Star.  p.  %6.  ^  z  Hen.  IV.  25. 
»  8  Hen.  IV.  3.                                          »  7  Hen.  IV.  32. 

•  8  Hen.  IV.  i,  2.  *  9  Hen.  IV.  i. 

•  Vid.  ant.  134,  *  u  Hen.  IV,  12. 
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HENRY  IV. 

The  king  and 
government. 


The  Itatutes. 


It  does  not  appear  that  our  jurifprudence  was  under  any 
particular  obligation  to  this  king.  After  the  reign  of 
Richard  II.  it  was  an  advantage  that  the  reigning  prince 
had  no  prejudices  againfl:  the  antient  common  law.  The 
law  in  general  was  fuffered  to  take  its  courfc.  If  it  was 
ever  turned  afids  from  its  proper diredion,  it  was  in  the  in- 
ftance  of  certain  obnoxious  perfons  who  were  to  be  deftroy- 
ed  by  this  inftrument,  as  one  more  efFedual  and  fafe  than 
open  violence. 

In  the  6th  of  Henry  IV.  that  monarch  did  not  fcruple 
to  proceed  againft  the  archbilhop  of  York  for  rebellion  and 
treafon.  Sir  William  Gafcoigne,  the  chief-juftice,  hav- 
ing fome  doubt  about  a6ting  in  fo  hazardous  an  enterprize, 
the  king  appointed  Sir  William  Fulthorpe  forjudge,  who 
pronounced  fentence  of  death,  which  was  followed  by  im- 
mediate execution.  This  feems  to  have  been  with  very 
little  formality  of  trial,  and  is  the  firfl:  inftance,  in  this 
country,  of  a  capital  punifliment  infli6ledon  an  archbilhop. 
The  earl  of  Nottingham  was  condemned  in  a  like  fummary 
manner.  In  the  following  reign,  the  earl  of  Cambridge, 
fome  other  lords,  and  Sir  Thomas  Grey,  were  indidied 
hy  a  jury  of  commoners  of  high  treafon.  The  evidence 
upon  the  indi6i:ment  was,  that  the  conftable  of  South- 
ampton caftle  had  fworn,  that  they  had  feparately  confefTed 
their  guilt  to  him.  Upon  this  evidence  Sir  Thomas  Grey 
was  executed.  But  the  lords  pleading  their  privilege,  the 
king  thought  proper  to  furamon  eighteen  barons,  with 
the  duke  of  Clarence  as  their  prefident,  to  try  them.  The 
evidence  given  to  the  jury  had  been  put  into  writing, 
and  was  now  read  to  the  lords  :  it  does  not  appear  that  the 
priloners  were  even  produced  in  court ;  but  they  were  in 
this  manner  convi6ted  and  accordingly  executed  c. 

Several  flatutes  were  made  in  the  reign  of  Richard II. 
without  the  aflent  of  the  commons ;  but  they  had  acquired 

«  Hum.  vol.  III.  97.  '' 
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during  that  reign  an  afcendancy  which  gave  them  import-   CHAP.  XVIII. 
ance  ;  and  in  the  ift  of  Henry  IV.  though  foiled  in  their    '^h^^J^^Tv 
attempt  to  Ihare  in  the  judicial  department   of  the   lords, 
they  drew  from  that  houfe,  as  we  have  feen,  an  exprefs  re- 
folution  that  they  had  a  legiflative  authority  in  all  ftatutes, 
grants,  and  fubfidies  <^.     This  was  a  declaration  ejcprefsly 
in  favour  of  their  right.     It  was,  neverthelefs,  fo  httic  re- 
garded in  pra6iice,  that  in  the   very   next  year  it  was  in- 
vaded;  for  the  famous  ftatute  2  Hen.  IV.  c.  15.  againft 
Lollards  was  pafTed  without  the  alTent  of  the  commons, 
who  are  faid  to  have  exprefsly   protefted  againft  it  "^ ;  not- 
withftandi'Tg  which,  this  a6t  has  always  been  held  to  be  an 
aft  of  parliament,  and  was  occafionally  enforced  as  fuch, 
till  repealed  in  the  reign  of  Henry  VIII.     It  was  afterwards 
revived,  and  carried  into  fevere  execution,  in  the  reign  of 
Philip  and  Mary,  but  was  finally  repealed  in  the  reign  of 
queen  Elizabeth. 

Instances  like  this  produced  the  petition  in  the  8th  of 
Henry  IV.  in  confequence  of  which  it  was  enabled,  at  the 
requeft  of  the    commons,  that,  certain  of  the  commons* 
houfe  (hould  be  prefent  at  the  ingroffing  of  the  parliament- 
roll.     The   grievance    complained   of  was  not   remedied 
entirely  by  this  precaution.     It  had  got  into  practice,  upon 
entering  the  bill  on  the  fi:atute-roll,  to  make  additions,  di- 
minutions, and  alterations,  whereby  the  ad  was  made   to 
vary,  and  that  fometimes  materially,  from  the  fubftance  of 
the  commons'  petition  ;  and  the  roll  was  not  unfrcquently 
drawn  up  dire6tly  contrary  to  their  fenfe   and  intention  f. 
A  pradlce  like  this  required  rcdrefs.  The  commons  remon- 
ftrated  in  2  Hen.  V.  and  contended,  that  confidering  they 
were  as  well  affentors  as  petitioners,  ftatutes  (hould  be  made 
according  to  the  tenor  of  the  writing  of  their  petition,  and 
not  altered.     We   do  not  find  that  this  reprefentatlon  of 
the  commons  produced  any  anfvver  or  immediate   correc- 
tion of  the  caufc  of  complaint. 

*  Vid.  ant.  227.  .  '  Vid.  Cotton's  Abrid.  Table,  Sia- 

«  4  Inft.  51.  tutes,&c.  and  Vid.  ant.  145, 146. 
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The  year-book  of  this  king's  reign  is  complete:  and 
many  cafes  are  likewife  to  be  found  in  Jenkins  and  Benloe. 
The  reports  of  Henry  IV.  as  they  contain  matter  that 
bears  a  nearer  affinity  to  the  (late  of  our  laws  at  this  day 
than  the  books  of  Edward  III.  are  more  likely  to  engage 
the  attention  of  a  modern  reader.  Their  form  Is  lefs  irk- 
fome,  and  the  fubje6t  more  intelligible  ;  they  have  lefs  the 
ftyle  of  an  entry  than  the  old  reports,  and  give  a  ftate  of  the 
cafe,  and  what  was  faid  upon  it,  more  in  the  way  of  a 
narrative.  Notwithftanding  thefe  advantages  in  their  fa- 
vour, it  is  the  opinion  of  a  learned  writer  S,  that  the  re- 
ports of  this  reign,  as  well  as  thofe  of  Henry  V.  do  not  ar- 
rive, either  in  the  nature  of  the  learning  contained  in  them, 
or  in  the  judicloufnefs  and  knowledge  of  the  judges  and 
pleaders,  or  in  any  other  rcfpe6i:,  to  the  perfection  of  thofe 
in  the  laft  twelve  years  of  Edward  III. 

5  Hal.  Hift.  175. 
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CHAP.      XIX. 


HENRY        V. 


Salification  of  EleSfors—The  Clergy-— T^he  Statute  of 
Additions — Statute  of  Amendments— Laius  againfl  He- 
retics — Forging  of  Deeds — Riots — Of  Truce  and   Safe- 

ConduEl — The  Kins:  cind  Government, 

THE  few  changes  made  in  the  law  by  parliament  dur-  CHAP.  xix; 
ing  this  military  reign,  confifl:  principally  in  fuch  ^^ — -^  * 
provifions  as  were  framed  to  promote  the  dengn  of  feveral 
ftatutes  pafTed  in  the  time  of  the  two  preceding  princes. 
The  election  of  knights  and  burgefTes,  the  punifhment  of 
provifors  and  heretics,  and  the  fuppreflion  of  riots,  were 
favourite  objeds  in  this,  as  they  had  been  in  the  two  for- 
mer reigns.  The  ftatiites  upon  thofe,  and  fome  few  other 
articles  of  reformation,  conftitute  the  whole  of  the  juridi- 
cal hiftory  of  this  reign  ;  the  decifions  of  courts,  during 
nine  years,  furnifhing  nothing  of  any  great  importance. 

The  (latutes  hitherto  mentioned  concernine:  the  repre-  ^    ...     .       . 

°  '  Qualification  of 

fentatives  of  the  people,  relate  to  the  mode  of  elec-  eieftcrs. 
tion  ^.  The  firfl:  a6t  in  this  king's  reign  is  to  afcertain 
the  qualifications  of  the  eleBors  and  perfon  to  be  ele£ied. 
Knights  of  the  (hire,  fays  the  a6l,  fhall  not  be  chofen  un- 
lefs  they  are  refidcnt  within  the  fliire  the  day  of  the  date  of 
the  writ  of  fummons  ;  and  the  knights,  efquircs,  and 
others,  who  are  to  be  choofers  of  the  knights  of  Hiires, 
are  to  be  refident  within  the  fhire  in  the  manner  and  form 
aforefaid.     Again,  citizens  and  burgefTes  of  cities  and  bo- 

•  Vid.  anr.  220. 
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CHAP.  XIX,    roughs  are  to  be  citizens  and  burgefles  refident,  dwellings 
*  HFXTRY  v^    ^"^  ^^^^  *"  ^^^  fame,  and  no  other  perfon  nor  in  any  other 
manner  whatever. 

We  have  feen,  that  in  the  lafl:  reign  vicars  were  efta- 
bliihed  in  polTeffion  of  their  benefices  ^  j  we  now  find  an- 
a6:  for  limiting  the  falaries  of  curates  and  chaplains ;  the 
former  were  to  have  eight,  and  the  latter  but  feven  marks 
per  annum  ^.     The  fubje6lof  provifors,  and  the  poffeflion 
of  ecclefiaflical  benefices  by  aliens,  occafioned  fevcral  a<5i:s 
in    this    reign.     The  flat.    13  Ric.   II.  c.    3.  prohibiting 
Frenchmen  from  holding  church  benefices,  was  enforced  by 
flat.  I  Hen.  V.  c.  7.  with  an  exception  of  priors  alien  con- 
ventual, and  other  priors  having  inftitution  and  indu6i:ion» 
fo  as  they  were  catholic,  and  found  furety  not  to  difclofc 
the  fecrets  of  the   realm.     The  penalties  of  a  pramunire 
were  infli£led  by  flat.  3  Hen.  V.  c.  4.  on  perfons  obtaining 
provifions,  licences,  or  pardons,  againfl  the  flatute  7  Hen- 
ry IV.  c.  8  ^.     The    fame  jealoufy  which  had  been  long 
entertained  of  foreign  churchmen  in  this  kingdom,  was 
Ihewn  by  the  Irifh  parliament  in  the  lafl  reign  ;  when  they 
pafTed  an  a£l  prohibiting  the  Irifh  people  from  accepting 
any  church  benefice  whatever  :  by  the  IrijT)  were  meant, 
thofe  original  inhabitants  of  the  country   who  had  almofl 
always  been  in  a  flate  of  refiftance  to  the  Englifh  fettlers. 
This  aci  of  the  Irifh  parliament  was  now  confirmed    by 
the  flat.  4  Hen.  V.  c.  6.  ;  and  further,  if  any  archbifhop, 
bifhop,  abbot,  or  prior  of  the  Irifh  nation,  made  any  colla- 
tion or  prefentment  contrary  to  that  a6l,  or  brought  with 
them,  as  fervants,  any  Irifn  rebels  to  parliament,  to  learn 
and  difcoverthe  fecrets  and  ftate  of  the  Englifh,  it  was  or- 
dained, that  thei''  temporalties  fhould   be   feized  into    the 
king's  hands  till  they  had  made  fine  to  the  king. 

Fees  for  the  probate  of  teftaments  were  fettled  by  ftat. 
4  Hen.  V.  c.  8.     By  another  a6l,  the  ordinary  was  em- 

*  Vid.  ant.  222,         c  Stat.  2  Hen.  V.  ft,  2.  c  a.         ^  Vid.  ant.  223. 
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powered  to  inquire  into  the  government  of  hofpltals  ;  and    CHAP.  Xix. 
if  they  were  of  the  king's  foundation,  he   was  to  certify      henry  v^ 
the  ftate  of  them  to  the  chancery;  if  of  another's  founda- 
tion and  patronage,  then  he  was  to  make  corre6^ion  and 
reformation  according  to  the  laws  of  holy  church  ^. 

One  ftatute  was  occafioned  by  the  old  difpute  about 
ccclefiaflical  jurifdiflion.  Complaint  had  been  made  to 
parhament,  that  perfons  were  fued  in  the  ecclefiaftical 
court,  as  well  for  matters  touching  freehold,  debt,  tref- 
pafles,  covenants  and  other  things  (the  cognifance  of 
which  belonged  to  the  king's  court),  as  on  queftions  ma- 
trimonial and  teftamentary  ;  and  when  a  perfon  appeared 
upon  citation,  and  demanded  a  libel,  in  order  to  be  inform- 
ed what  he  was  to  anfwer,  or  purchafed  a  writ  of  prohibi- 
tion, the  libel  ufed  to  be  denied.  That  perfons  might 
not,  in  this  manner,  be  deprived  of  their  remedies  at 
common  law,  it  was  ena6ted  by  flat.  2  Hen.  V.  ft.  i.  c.  3. 
that  the  libel  fhould  be  delivered  to  the  party,  without 
difficulty,  at  the  time  when  by  law  it  was  grantable. 

Some  amendments  were  made  in  the  courfe  of  procefs 
and  proceeding.  We  have  feen  what  remedy  was  given 
by  ftatute  in  the  time  of  Edward  III.  for  perfons  whofe 
goods  were  feized  as  the  goods  of  an  outlaw  by  millake  of 
the  flierJfF'.  The  great  ufe  of  the  writ  de  idemptitate  nomi- 
fiis  was  to  afcertain  whether  the  perfon  fo  injured  was  the 
party  really  meant  by  the  exigent.  To  make  this  procefs 
more  accurate  and  certain,  it  was  prayed  in  the  laft  reign, 
that  no  man  might  be  outlawed  without  his  furname,  and 
the  name  of  his  town  and  county  S.  At  length  a  ftatute 
was  pafTcd  to  afcertain  this  matter,  and  it  was  ena<5led  by 
ftat.  I  Hen.  V.  c.  5.  that  in  every  original  writ  of  actions 
perfonal,  appeals,  and  indictments,  in  which  the  exi- 
gent (hall  be  awarded,  to  the  names  of  the  defendants 
additions  ihould   be  made  of  their  eftate,  or  degree,  or 

•  Srat.  2.  Hen.  V.  ft.  i.  c.  i,  t  Cott.  Abrj.  p.  422   §.  83. 

'  Vid.  ant.  vol.  II.  374. 
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CHAP.  XIX.    myftery,    and  of  the  towns,  or   hamlets,    or  places  and' 
r^  \  -^     counties  of  which  they  were,  or  be,  or  in  which  they  be 
or  were   converfant,  otherwife  the   outlawry  to   be  void  5^ 
and  before  the  outlawry  pronounced,  the  writ  and  indift- 
ment  may  be  abated  by  exception  of  the  party.     It>was  m 
alfo  provided,  that  though  the  writs  of  additions  perfonal 
were  not  according  to  the  records  and  deeds,  if  fuch  addi- 
tion was  furplufage,  the  writ  fhould  not  be  abaiied  on  that 
account.     The  clerks  of  the  chancery,  if  they  left   out  > 
fuch  additions,  were  to  be  punilhed,  by  fine,  at  the  difcre- 
TIi€  ftaturcof     tic>n  of  the  chancellor.     Tht  JIatute  of  additions y  as  it  was- 
additions,  afterwards  called,  removed  thofe  inconveniences  that  ufed 

to  be   occauoned  by  the  want  of  naming  particularly  the 
parties  in  a  writ. 
Theftatuteof         A  STATUTE   oi  jeofail  and  amendment  vi^LS  made,  in 
amendments.       order  to   remove  feme  doubts  which  had  arifen  upon  flat. 
14  Ed.  III.  ft.  I.  c.  6  ^-    It  was  ordained  by  ftat.  9  Hen.  V. 
c.  4.  that  the   juftices    before  whom  fuch  pka  or   record- 
was  made  or  was  depending,  ftiould  have  power  and  au- 
thority, as  well  by  adjournment   as  by  way  of  error,  or 
otherwife,  to  amend  fuch  record  and  procefs,  according 
to  the  permilTion  of  the  former  fta' ute,  as  well  ^/^r  judg- 
ment as  before^  fo  long  as   tlie   record    was  before    them. 
Thus  this  acl  did  no  more  than  extend  the  powers  of  the 
ftatute  of  Edward  III.  by  allowing  fuch  amendments  to  be 
made  after  judgment.     In  the  fecond  year  of  the  king,  a 
ftatute  had  been  pafTed  to  fecure  plaintiffs  in  the  full  fruits 
of  a   judgment:    obtained.     It    had  been  common  for  de- 
fendants in    cuftody  on  execution,  to  fue  out  a  certiorari 
or  corpus  cuin  catfd,  and  wlien    brought  before  the  chan- 
delier, they  would  be  difcnarged  upon  bail  or  mainprife^ 
and    fometimes   without    either,  againft    the  will   of  the 
plaintiffs,  whom   they  tiius^ defeated  of  their  judgments  : 
to    prevent  thi?,   it  was   cna6ted  by  ftat.  2  Hen.  V.  ft-  !• 

^  Vid.  ant.  vol.  II.  440. 
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6*  2.  that  If  upon  fuch  writs  it  was  returned,  that  the  per-     CHAP.  Xix. 
fon  was  a  prifoner  on  a  judgment,  he  fhould  he  remanded    "^^^^y  y 
immediately,  and  there  remain  without  bail  or  mainprife 
till  he  had  agreed  with  his  plaintiff. 

Another  regulation  was  made  by  flat.  2  Hen.  V. 
ft.  2.  c.  2.  concerning  the  qualifications  of  jurors.  The 
ftatute  complains,  that  many  were  difinherited,  bccaufe  the 
perfons  who  pafled  on  inquefts  were  *'  common  jurors,- 
*'  and  others  that  have  but  lit.le  to  live  on  but  by  fuch  in- 
**  quefts,  and  nothing  to  lofe  on  account  of  their  falfc 
*'  oaths,  whereby  they  offend  their  confciences  the  more 
*'  largely  :"  it  was  therefore  now  provided,  that  none 
ftiould  be  admitted  to  pafs  on  inqueds  upon  the  trial  of 
the  death  of  a  man,  nor  between  party  and  party  in  pleas 
real,  nor  in  a  pica  perfonal,  where  the  debt  cr  damage 
declared  for  amoun  ed  to  forty  marks,  unlefs  he  had  lands 
or  tenements  of  the  yearly  value  of  forty  {hillings  above 
all  charges  ;  and  if  he  had  it  not,  it  was  a  caufe  fcr  which 
either  party  might  challenge  him.  Becaufe  the  under- 
officers  of  (heriffs  continued  in  their  offices  from  year  to 
year,  it  was  found  no  eaiy  matter  for  an  injured  pcrfon  to 
obtain  redrefs  againft  them  :  it  was  therefore  enadcd  by 
ftat.  I  Hen.  V.  c  4.  that  thofe  who  were  bailiffs  of  fheriffs 
in  one  year,  fliould  not  be  in  office  for  the,  three  years 
next  following,  except  bailiffs  of  fheriffs  inheritable  in 
their  flicriffwicks ;  nor  was  any  under-fheriff,  fhcriff 's 
clerk,  receiver,  or  fheriff's  bailiff,  to  be  attorney  in  the 
king's  courts  during  the  time  he  was  in  office  with  fuch 
Iheriff.  By  flat.  9  Hen.  V.  c  5.  the  fhat.  14  Ed.  III.  fl. 
I.  c.  7.  concerning  the  appointment  of  fheriffs  was  dif- 
penfcd  with  for  a  time;  and  the  reafon  given  was,  that 
the  late  pcftilencesand^vars  had  not  left  in  the  country  fuf- 
ficient  ptrrfons  of  fubftance  to  anfwer  the  rcquifites  of 
that  act  ;  the  king  therefore  was  authorized,  during  tour 
years,  to  appoint  fheriffs  and  cfchcators  at  his  pleafure. 

S  2  '        ^         Ti^E 


heretics 
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CHAP.  XIX.         The  whole   fecular  power  feems,  at   the  beginning  of 

^"^ ''    -*     this  reio-n,  to  have  been  made  fubfervient  to  the   ends  of 

the  prelates  in  fuppreffing  the  Lollards.     It  was  enaded  b/ 
awsa^alna      flat.  2  Hen.  V.  (l.  1 .  c  7.  that  the  chancellor,  treafurefy 
jufticesof  both  benches  and  of  the  peace,  fiicrifFs,  mayors, 
and  !  ailifFs  of  cities  and  towns,  and  all  other  chief  officers 
ef  places,  (hould  upon   entering  into  their  office  take  an 
oath,  to  ufe  their  whole  power  and  diligence  to  deftroy  all 
herefies  and  errors,  commonly  called  Lollardies,  and  affifi: 
the  ordinaries  and  their  commiiTaries  as  often  as  required 
by  them.  To  as  they  paid  their  expences  of  travelling.     Ne- 
verthelefs  they  were^enjoincd  by  that  a<5t  not  to  poftpone 
the  king's  fervice  to  that  of  the  church.     Befides  the  pe- 
nalties to   which   Lollards  were   before   liable,  they  wers 
now  to  fuffer  forfeiture  of  goods  and  lands,  as  in  cafe  of 
felony  ;  only  the  lands  fuch  convicts  held  of  the  ordinary 
or  his  commiffary  before  whom  he  was  convid,   were  to 
be  forfeit  to  the  king;  but  na  heretics  thus  left  to  the  fe- 
cular arm  were  to  forfeit  their  goods  till  they  were  dead  ; 
in  which  particulars  this  new  provifion  did  not  conform  ta 
the  law  of  forfeiture  for  felony.     The  jufticesof  the  king's 
bench,  of  the  peac?,  and  of  affife,  were  empowered  to 
enquire  (that, is,  take    indi6tments)  of  Lollards  and  their 
mainrainers,  and  av/ard   procefs  ;  but  becaufe  herefy  was 
a  fpiritual  offence,  they  were  to  deliver  the  party,  when 
taken,  to  the  ordinary  by  indenture,  within  ten  days  after 
the   arrefl:^  to  be  tried  by  the  laws  of  holy  church-     The 
indictment   was  not  to  be  ufed  as  evidence,  but  only  for 
information  before  the  fpiritual  judge,  who  was  to  com- 
mence his  procefs,  as   if  no  indictment   had  been  found. 
This  was  the  famous  a^t  againft  the  Lollards,  upon  which 
many  of  thofe  people  fuffcred.     In  the  preamble  they  are 
loaded  with  the  imputation  of  Ante  crimes,  as  a  pretence 
to  delude  the  people  into  a  concurrence  witn   the  church- 
men in  their  perfccution  ;  they  are  faid  to  be  united  in  con- 
federacies to  dedroy  the  king  and  all  other  eflatcs  of  the 

realm. 
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Tcalm,  both    lay   and  fplritual,  and  all  manner  of  policy,    CHAP.  XIX. 
-and finally  the  laws  of  the  land :  fofenfible  were  they  that     h£Iv[ry  y, 
the  charge  alone  of  diflference  in  religious  opinions  could 
not  juftify  to  the  people  fuch  fanguinary  proceedings. 

Some  flatutes  were  pafTcd  relating  to  the  coin,  it  was 
made  felony  by  flat.  3  Hen.  V.  ft.  i.e.  i.  to  make,  buy, 
or  import  certain  coin  then  prohibited  by  proclamation, 
called  gaily  halfpence,  fujkins,  and  dodklns  ;  and  the  pay- 
ments in  thefe  coins  fubje6ted  the  party  to  certain  penal- 
ties. Much  doubt  had  arifen,  whether  clipping  ,wafhing, 
and  filing,  was  an  offence  within  the  ftatute  of  treafons  ; 
and  it  was  accordingly  fo  declared  to  be,  by  flat  3  Hen.  V. 
ft.  2.  c.  6.  and  cognifance  thereof,  and  of  every  other  fal- 
fity  of  money,  was  given  to  the  juftices  of  aflife  :  thejuf- 
tices  of  the  peace,  likewife,  might  flill  enquire  thereof; 
that  is,  take  indixStments  and  ifTue  prccefs  of  capias,  but 
no  farther.  The  fufpicions  entertained  of  the  treafonable 
practices  of  the  Welch  ftill  continued  ;  and  it  was  enadcd 
by  ftat.  3  Hen.  V.  ft.  2.  c  3.  that  all  fuch  Britons  dwell- 
ing in  the  queen's  houfe,  and  others  abiding  near  the 
houfe,  and  elfcwhere,  not  made  denizens,  Ihould  be  voided 
out  of  the  realm  by  a  certain  day,  under  pain  of  felony. 
And  becaufe  many  IVelch  made  inroads  into  Shroplhirc, 
Hereford,  and  Gloucefterfhire,  and  took  away  people  by 
force,  the  juftices  of  the  peace  were  authorized  by  ftat.  2 
Hen.  V.ft.  2.  c  5- to  enquire,  hear,  and  determine  fuch 
oft'ences,  award  procefs  of  outlawry,  and  certify  this  to  the 
lords  of  feignories  where  fuch  plunderers  harboured,  who 
were  to  order  execution  to  be  done  thereon.  By  another 
ftatute  it  was  ordained*^,  that  all  Irifhmenand  IriHi  clerks- 
beggars,  called  chamber-deacons,  fhould  be  voided  out  of 
the  realm  by  a  certain  time,  on  pain  of  lofing  their  goods^ 
and  being  imprifoned  at  the  king's  pleafure  ;  excej^ting 
graduates  in  the  fchools,   ferjeants  ar.d  apprentices  of  the 


^  Star.  J  Hen.  V.  c.t 
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CHAP.  XIX. 
HENIiy  V. 


J^rtjing  of 
deeds. 


law,  thofc  who  were  inheritors  in  F^ngland,  religious  per- 
ibns  profelTcd,  merchants  of  good  fame  and  their  appren- 
ticeSs  and  thqfe  with  whom  the  king  would  difpenfe.  AU 
Irifhmen  having  eflates  and  heneficcs  were  to  dwell  on 
them.  This  a6i:  is  ftated  to  he  made  for  the  quiet  and 
peace  of  England,  and  the  increafe  and  refcloring  of  Ire- 
land. 

The  law  rerpe<5ling  forgery,  as  dated  by  our  old  wri- 
ters \  feems  to  have  become  obfolctc,  as  a  ftatute  was  now 
made,  inipofiUg  a  lefs  penalty  than  the  old  law,  and  yet 
adding  fomething  to  the  then  exifting  law.  It  is  faid  by 
ftat.  I  Hen.  V.  c.  3.  that  people  pofTefTed  of  lands  or  tene- 
ments fuffered  lofTes,  becaufe  perfons  fubtilly  imagined  and 
forged  aneiu  divers  falfc  deeds  and  muniments,  to  trouble 
and  charge  their  lands  :  it  was  ena6ted,  that  a  perfon  fo 
injured  fhould  have  recovery  of  his  damages  againll  the 
party  making  and  publilhing,  who  was  alfo  to  make  fine 
at  the  kmg's  pleafure.  This  was  fubftituting  a  civil  in  the 
place  of  a  criminal  proceeding. 

►  Several  laws  were  palTed to  facilitate  the  execution  of 
proccfs  againft  offenders  living  in  places  where  the  king's 
writ  did  not  run.  Becaufe  felons  living  in  Tyndal  and 
Hexham  efcaped  the  procefs  of  the  law,  which  could  not 
be  executed  in  thofe  franchifes,  it  was  provided  "',  that 
procefs  fhould  be  made  at  common  law,  till  they  were  out- 
lawed ;  and  when  that  was  pronounced  and  returned  be- 
fore the  judiccs,  they  were  to  certify  it  to  the  minifters  of 
thofe  franchifes,  who  were  immediately  to  fciz.e  the  lands, 
goods,  and  perfons  of  the  offenders.  This  flatute  was 
afterwards  extended  to  perfons  living  in  Ridefdah',  another 
franchife".  It  was  likewife  provided",  that  perfons  out- 
lawed in  the  county  of  Lancafter  fhould  not  forfeit  their 
lands  or  goods  in  other  counties. 


*  VJd.  ant   vol.  II.  8. 
»Stnt.  z  Ke.".  V.  ft.  r    c.  e. 


^  Stat.  9  Hen.  V.  c.  7. 
•  ^l&i,  9  Hen,  V.  c.  z. 
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Respecting  offenders  in  general,  who  abfcoRcled  to    CHAP  xix. 

H£NRY  V, 


avoid  the  procefs  of  the  law,   it   was    enadcd  by  ftat.  2     ^-'■^'       * 


Hen.  V.  ft.  I .  c.  9.  that  where  murder,  manflaughter, 
rolibbery,  battery,  afTemblies  of  people  in  great  numbers, 
riots,  and  inrurre6lions  happened,  and  the  offenders  fledj 
and  any  one  came  to  the  chancery  to  complain  tlicreof, 
a  bill  fhould  be  thereupon  made  ;  and  the  chancellor,  alter 
the  bill  to  him  delivered,  if  he  was  informed  of  the  truth 
thereof,  fliould  have  power  to  make  a  writ  of  cap-las  at  the 
king's  fuit,  into  the  county  where  the  offence  was  com- 
mitted, returnable  in  chancery  at  a  certain  day.  If  the 
party  was  taken,  or  furrendered,  iie  was  to  be  put  in  ward, 
or  mainprjfe,  as  the  chancellor  pleafed;  if  not,  and  the 
(heriff  returned  that  he  could  not  be  taken,  then  the  chan- 
cellor was  to  make  a  writ  of  proclamation  diretled  to  th-e 
fheriff,  returnable  in  the  king's  bench  at  a  certain  day,  to 
make  proclamation  in  two  counties,  for  him  to  appear  at 
K  the  day,  or  ftand  convided  of  the  offence  charged  in  the 
bill,  the  fubftance  of  which  was  to  be  contained  in  the 
proclamation  ;  and  if  he  came  not  by  the  return  of  the. 
proclamation,  he  was  to  ftand  attainted-  If  the  offence 
was  a  riot,  the  fuggeftion  thereof  was  to  be  teftified  to  the 
chancellor  by  letters  under  the  fcal  of  two  juftices  of  the 
peace  and  the  flieriff,  before  the  capias  was  to  iffue.  If 
the  fa6t  happened  in  the  county  of  Lancajier,  or  other 
franchife,  where  there  was  a  chancellor  and  a  feal,  the 
chancellor  was  to  write  to  the  chancellor  thereof  all  the 
fuggeftions  in  the  aforefaid  bill,  commanding  him  to 
make  execution  in  the  above  way. 

In  the  preceding  chapter  of  the  fame  ftatute  a  very  fpe-    yk\o\.s 
cialcourfe  was  directed  in  cafe  of  riots.    It  was  IouikI,  that 
the  pcrfons  intrufted  with  the  execution  of  ftat.  13  H-^n. 
IV.  c.  7  P.  concerning  riots,  were  dilatory  and  ncp;ligent 
therem  :  it  was  now  enaded,  that  fliould  default  be  found 

>  Vid,  ant.  241,  \ 

in 
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in  the  two  juftices  of  peace,  or  juftlces  of  aflife,  and  the 
flieriff  and  under-fheriff,  then  there  fhould  ifTue,  at  the  in- 
flance  of  the  party  grieved,  under  the  great  feal,  a  com- 
million,  to  enquire  as  well  of  the  truth  of  the  cafe  and  the 
original  matter,  as  of  the  default  of  the  juftices  and  fhcriff, 
to  be  directed  to  fufficient  and  indifferent  perfons  at  the 
nomination  of  the  chancellor  ;  which  commiflioners  were 
to  return  prefently  into  the  chancery  the  inquefts  and  mat- 
ters found  before  them.  The  pannel  was  to  be  returned 
by  the  coroner,  and  the  jurors  to  have  lands  of  lol.  per 
ann.  with  fevere  iffues  and  penalties  on  default.  The 
chancellor,  moreover,  when  he  had  knowledge  of  any 
riot,  was  to  fend  a  writ  to  thejuftices  and  fheriff,  enjoin- 
ing them  to  put  the  above  ftatute  of  Henry  IV.  in  execu- 
tion ;  and  the  juftices  were  to  be  paid  by  the  fheriff  the 
cofl:5  of  fupprefling  fuch  riots.  Perfons  attainted  of  hein- 
ous riots  were  to  be  imprifoned  for  a  year  at  lead,  v/ith- 
out  bail  or  mainprife  ;  thofe  attainted  of  petty  riots,  to  be 
imprifoned  as  it  fhould  feem  befl  to  the  king.  All  perfons 
were  to  be  af!ifting  to  the  juflices  and  commiffioncrs,  on 
pain  of  imprifonment  and  line. 

Because  indi6tments  in  the  county  of  Lancafter  fomc- 
times  charged  offences  to  be  committed  in  places  that  did 
not  exifl,  under  pretence  of  fomc  fabricated  name  to  af- 
fiime  jurifdi£lion  of  the  crime,  it  was  provided  by  ftat.  7 
Hen.  V.  that  the  juflices  fhould,  before  the  exigent  on 
fuch  indictment  was  awarded,  inquire  ex  officio  whether 
there  was  fuch  a  place  ;  and  if  there  was  found  to  be  no 
fuch  place,  the  indidmcnt  was  to  be  void,  and  the  indic- 
tors  punifhed*4)y  imprifonment  and  fine  q.  It  was  at  the 
lame  time  declared,  that  procefs  of  capias  and  exigent,  as 
in  treipafb,  fhould  lie  againff  the  forgers  of  faifc  deeds. 

^  Becaufe  this  ftarute  was  fuppcfed  not  10  be  in  force,  it  was  re-enacled 
by  ftat.  iS  Hen.  VI.  c.  11. 

The 
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The  authority  of  juftices  of  the  peace  was  further  cfta-  CHAP.  xix. 
blilhed  by  feveral  ads.  Juftices  were  empowered  by  ftat.  ^£NRy  V  * 
2  Hen.  V.  ft.  I.  c.  4.  to  fend  their  writs  to  take  fu- 
gitive labourers  in  any  county.  All  the  ftatutesof  labou- 
rers were  to  be  exemplified  under  the  great  feal  ;  an  exem- 
plification was  to  be  fent  to  every  fherifF,  to  make  procla- 
mation in  full  county,  and  deliver  it  to  the  juftices  of  the 
peace  named  of  the  quormn,  to  remain  with  them  for  the 
better  execution  thereof.  It  was  further  dire6lcd,  that 
juftices  of  the  quorum  ftiould  be  refident  within  the  county, 
except  lords,  juftices  of  the  two  benches,  the  chief  baron, 
ferjeants  at  law,  and  the  king's  attorney,  and  that  they 
Ihould  hold  their  feflions  four  times  a-year  ;  namely,  in 
the  firft  week  after  St.  Michael,  the  Epiphany,  the  clofe 
of  Eafter,  and  the  tranflation  of  St.  Thomas  the  Apof- 
tle  ;  and  the  juftices  were  to  hold  their  feflions  throughout: 
the  realm  in  the  fame  week  every  year.  Juftices  were  au- 
thorized by  this  a6l  to  examine  labourers,  fervants,  and 
artificers,  with  their  mafters,  upon  their  oaths.  Again,  by 
flat.  2  Hen.  V.  ft.  2.  c.  i.  juftices  of  the  peace  were  to  be 
of  the  moft  fufTicient  perfons  dwelling  in  the  county,  ex- 
cept lords  and  juftices  of  aflife,  and  were  to  be  named  by 
the  advice  of  the  chancellor  and  king's  council. 

We  muft  rank  amongthe  penal  acts  of  this  reignafta-  Of  truce  and 
tute  made  in  aid  of  the  law  of  nations,  to  punifti  the  breach 
of  truce  and fafe-co7idu5l.  This  was  ftat.  2  Hen.  V.  ft.  \. 
c.  6.  It  complains,  that  during  the  continuance  of  a  truce, 
many  people  havingthe  king's  fafc-condu£t  had  been  llain, 
robbed  and  fpoiled  by  the  king's  fubjedts  as  well  upon  the 
main  Tea  as  within  the  ports  and  coafts^of  England,  Ire- 
land, and  Wales  ;  and  fuch  fpoilers  were  abetted  and  re- 
ceived, to  the  breach  of  truces  and  fafc- conducts,  and  the 
diflionour  of  the  kinp^dom.     It    was   now   declared,  that 

O 

fuch  i.:anllaughter,  robbery,  fpoiling,  breaking  of  truce 
and  ralc-condu6t,  and  voluntary  receipt,  abetment,  pro- 
curement, concealing,  hiring  and  fuftaining  of  them,   as 

well 
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CHAP.  XIX.    well  by  land  as  by  fea,  ftiould  be  adjudged  high-treafon. 
The  king  was  to  aflign  by  letters  patent,  in  every  port,  a 
perfon   to  be  called  a  confervator  of  the  truce  and  the  hing's 
fafe-conduEl y  who  was  to  have  power  by  fuch  patent,  and 
alfo  by  conimifnon  of  the  admiral,  to   inquire   of  all  fuch 
treafonsand  ofFencesupon  the  main  fea  out  of  the  body  of 
the  counties,  and  out  of  the  franchifes  of  the  cinque  ports, 
and  to  punilli  all  thole  indi6ted  before  him,  at  the  king's 
fuit,  or  that   of  the  party,  by  fuch  procefs,  examination, 
proof,  determination,  judgment    and  execution,    as    the 
admiral  might  have  done  ;  faving  the  determination  upon 
the  death  of  a    man,   which   was  to  be    referved  to  the 
admiral.     Upon    land,    within  the    body   of    a   county, 
he  was  to  inquire  of  all  the  above  offences,   as  well  with- 
in  liberties    as   without,  and  to  make  procefs   by  capias 
and  exigent.     Two   perfons  learned  in   the  law  were    to 
be  aflbciate  in  every  commiffion  made  to  fuch   conferva- 
tor,  and  they  together  were  to  make  deliverances  of  gaols, 
according  to  the  law  of  the  land.     The  a6l  contains  fome 
other  particulars  of  lefs  importance.     Thus  far  of  the  fta- 
tute-law  in  the  reign  of  Henry  V. 


government 


The  king:  and  p^  PRINCE  like  Henry,  engaged,  during  almofl  the 
whole  of  a  Ihort  reign,  in  the  purfuit  of  conquell  in  a  fo- 
reign country,  could  not  be  fuppofed  to  have  any  turn  for 
the  arts  of  Icgiflation.  The  youthful  fallies  of  this  prince 
have  furnifhed  juridical  hiftory  with  an  anecdote,  that 
Ihews  him  to  have  once  been  a  contemner  both  of  juflice, 
and  of  thofe  who  adminiftered  it. 

The  legal  annals  of  this  reign  have  come  down  to  us 
JmperFcft  ;  for  of  the  year-book  of  this  king,  the  third, 
fourth,  and  fixth  years  are  wanting. 
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Statutes  of  Henry  FI,^ Members  of  Parliament-- Of  the 
Council  and  Chancery —  '  tatutes  of  Pernors  of  Profits — 
Attaints — PFrits  of  Proclamation  Statutes  of  Jeofail-^ 
Juries -—Sheriffs,  a^^d  Execution  of  Procefs —Attornies — 
Treafon  to  burn  Houfes — Procefs  in  criminal  Caufes — 
Forcible  Entries — Statutes  of  Edward  IV' — The  Jurif 
di£iion  of  the  Tourn  reftrained, 

THE  hlftory  of  fuch  alterations  as  were  made  in  the  CHAP.  xx. 
law  by  the  decifions  of  courts,  during  thefe  two 
feigns,  is  fo  intimately  conne6ted,  that  it  will  be  extremely 
convenient  to  unite  them  into  one  period,  and  fo  confider 
them  together.  In  the  mean  time,  the  alterations  made 
by  parliament  are  not  fo  interefting  or  important,  as  to 
^ive  a  diftinguiihcd  juridical  character  to  either  of  thefe 
reigns,  and  to  make  it  abfolutely  neceflary  that  they  rtiould 
be  treated  feparately.  In  the  prefent  chapter,  therefore, 
we  (hall  confider  the  ftatutes  of  both  thefe  kings,  begin- 
ning with  thofe  of  Henry  VI. 

The  lec-iflature  in   the  rei^n  of  Henry  VL  as   in  the  „^  ^  ^ 

^  .  Statutes  of 

times  of  his  two  predecefTors,  was  rather  employed  in  far-   Henry  VI. 
thering  and  improving  the  policy  of  fome  flatutes  made  in 
the  preceding  period,  than  in  introducing  any  novelties. 

The  parliament  made  another  law  to  reflrain  the  emi- 
gration of  the  IriHi  into  this  kingdom.  It  was  ordained 
by  liat.  I  Hen.  VI.  c.  3.  that  thofe  who  did  not  leave  the 
kingdom  witiiin  a  month  after  proclamation  of  that  flatutc, 
ihould  forfeit  their  goods,  and  be  imprifoned  at  ticking's 
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pleafure.  It  is  remarkable  that  the  Irifh  who  principally 
created  fufpicion,  were  perfons  beneficed  there,  and  fcho- 
lars  reforting  to  the  univerfity  of  Oxford.  It  was  now  or- 
dained, that  no  fcholar  (hould  enter  England  without  a 
teflimonial  under  the  feal  of  the  lieutenant  or  juftices  of 
Ireland,  teftifying  that  he  was  of  the  king's  obedience  j 
and  if  he  did,  he  was  to  be  deemed  a  rebel  ». 

The  ^vi\c\toi  fafe-conduSls,  which  had  received  fome 
parliamentary  fan6^ion  in  the  laft  reign  ^,  was  again  con- 
£dcred  by  the  legiflature  ;  and  feveral  regulations  were 
made  for  the  better  ordering  of  thofe  public  protections  c. 
After  this,  it  was  thought,  fo  fevere  a  penalty  as  that  of 
high-treafonimpofed  by  ftat.  2  Hen.  V.  lb  i.  c.  6.  on  the 
violators  of  fafe-condu8:s  might  be  repealed '^. 

The  election  and  privilege  of  members  of  parliament 
engaged  fome  of  the  attention  of  the  legiflature  in  this 
reign.  The  importance  which  the  lower  houfe  was  daily 
afTuming,  made  it  necefTary  to  enlarge  and  adjufl  the  rights 
they  claimed  individually  as  members. 

The  firft  acT:  concerning  members  of  the  lower  houfe  is 
flat.  6  Hen.  VI.  c.  4.  and  relates  to  their  ele6tion .  By  flat. 
II  Hen.  IV.  c.  i.e  the  juftices  ofaffife  had  been  empow- 
ered to  enquire  by  inquefts  of  office  of  the  return  of  mem- 
bers :  it  was  now  ordained,  that  fuch  members  and  fhe- 
riffs  as  had  inqucfts  of  office  found  againft  them,  fhould 
be  allowed  to  traverfc  them,  and  ihculd  not  be  damaged  by 
fuch  inquefl:  tiJl  they  were  duly  convi6t.  In  flat.  8  Hen. 
VI.  CI.  it  was  complained,  that  as  well  the  clergy  who 
came  to  convocation,  as  their  fervants  and  familiars  com- 
ing with  them,  were  commonly  arrefled  and  molcfled  ; 
to  prevent  which  it  was  now  ordained,  that  they  and 
their  fervants  fliould  in  future  ufcand  enjoy  fuch  liberty  or 

*  Vid.  ftat.  2  Hen.  VI.  c.  Z.  VI.  c.  i.  flat.  29  Hen.  VI.  c.  2.  rtat. 

!»  Vid.  anr.  26O.  31  Hen.  VI.  c.  4. 

e  Stat.  15    Hen.  VI.   c.    3.    ftat.  ^  Stat.  20  Hen.  VI.  c.  jj. 

j%   lien.    VI.    c,  S.   fiat.  20  Hen.  «  Vid,  ant.  221, 

defence. 
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defence,  in  coming,  tarrying,  and  returning,  as  the  great     chap.  XX, 

men  and  commonalty  called  to  parliament  enjoyed.    What 

was  the  privilege  they  enjoyed,  may  be  partly  inferred  from 

the  following  cafe,  mentioned  in  the  rolls  of  the  fame  year. 

It  is  there  faid,  that  a  fervant  to  William  Lake,    a  burgefs 

for  London,  being  committed  to  the  Fleet  in  execution  for 

debt,  was  delivered  by  the  privilege  of  the  commons'  houfe  ; 

but  authority  was  given  by  the  chancellor,  to  appoint  by 

commiffion  certain  perfons  to  apprehend  him  after  the  end 

of  the  parliament  K 

In  the  fame  year  we  find  the  famous  aft  for  fixing  the 
qualifications  of  the  elc6tors  and  ele6ted  in  county  elec- 
tions *.  The  reafon  for  this  regulation  is  flated  in  the 
preamble  of  the  act  in  the  following  words  :  *'  Becaufe 
*'  elections  of  knights  of  fhires  have  now  of  late  been  made 
**  by  very  great,  outrageous,  and  exceffive  numbers  of  peo- 
*^  pie  dwelling  within  the  fame  counties;  of  the  which 
**  mod  part  was  of  people  of  fmall  fubllance,  and  of  no  va- 
^'  lue,  whereofevery  of  them  pretended  a  voice  equivalent, 
^'  as  to  fuch  ele£iions  to  be  made,  with  the  mofl  worthy 
"  knights  and  efqulres  dwelling  within  the  fame  counties, 
•' whereby  man- flaughters,  riots,  batteries,  and  divlfions 
"  amongthe  gentlemen  andother  people  of  the  county  fhall 
<c  very  likely  arife,  unlefs  due  remedy  was  provided."  The 
remedy  prefcribcd  by  the  flatute  S  is  this :  that  the  knights 
of  the  (hire  fliould  be  chofen  by  people  dwelling  and  refi- 
dentinthe  county,  havins:  free  land  or  tenement  tothe  value 
of  forty  {hillings  by  the  year  at  the  leaft,  above  all  charges. 
The  perfons  chofen  were  alfo  to  be  dwelling  and  refident 
within  the  county.  The  ftatute  further  provides,  that  he 
who  had  the  greateil  number  of  thofe  who  might  expend 
forty  (hillings  a-year  as  aforefaid  (liould  be  returned  by  the 
(lierifT,  by  indenture  fealed  between  the  fherifF  and  the 
choofcrs;  and  the  (heriff  had  authority  given  him  to  cxa- 

^  Cott.  AbrI,  p,  596.  §  57.     Vid.     •  Vid.  ant.  220,  255. 
ant.  219.  c  Ch.  7. 
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mine  upon  the  Evangellfts  every  fuch  choofer,  how  nmth 
he  expended  by  the  year.  If  the  fheriff  returned  any  one 
contrary  to  this  a6t:,  the  juftices  of  aflife  might  enquire  of 
it  ;  and  if  the  fheriff  was  attainted  thereof  by  inqueft,  h^ 
was  to  foneit  one  hundred  pounds  to  the  king,  and  to  be 
imprifoiied  for  a  year  without  bail  or  mainprife  r  moreover, 
the  knights  were  to  lofe  their  wages.  In  addition  to  the 
abbve  affirmative  defignation  bf  qualified  voters,  there  was 
annexed,  in  abundant  caution,  this  negative  claufe  ;  that 
thofe  who  could  not  expend  forty  fliillings  per  annum  as 
aforefaid  fhould  not  be  choofers.  It  was  further  ena6ted, 
that  in  all  writs  to  flierifFs  to  elect  knights,  mention  fhould 
be  made  of  this  a 6^. 

It  appears  by  the  wording  of  this  flatute,  that  the  qua- 
lification of  elcftors  was  narrowed,  and  thereby  numbers 
of  the  inferior  people,  excluded;  but  what  was  the  particu- 
lar defcription  ot  thofe  people,  and  what  was  the  qualifica- 
tion of  electors  before  this  a6l,  is  a  queflion  much  agitated 
by  writers  on  the  conflitution  of  parliament.  To  fuch 
writers  we  refer  the  reader,  this  being  a  point  not  within 
the  compafs  of  a  work  principally  confined  to  fubje^s  of  a 
juridical  nature.  In  the  roth  year  of  the  king  ^,  this  new 
regulation  received  an  amendment ;  for,  as  it  was  not  fpc- 
cified  whether  the  freehold  Ihould  be  in  the  county  where 
the  elefbor  dwelt,  it  was  now  dcclaied  that  it  fhould.  Tcj 
prevent  any  perfonal  infult  to  members  of  either  houfe,  it 
"was  enacted  by  flat.  1 1  Hen.  YI.  c.  1 1.  that  if  any  afTault 
or  affray  was  made  upon  a  lord  fpiritual  or  temporal,  knight 
of  the  (hire  or  burgefs,  come  either  to  parliament  or  to  any 
other  council  of  the  kinp:,  and  there  attending,  proclama- 
tion (hould  be  made  for  the  offender  to  appear  in  the  king's 
bench  within  a  quarter  of  a  year ;  otherwife  he  fhould  ftand 
attainted  of  the  fa<5l,  and  pay  the  party  grieved  his  double 
damages  (to    be  taxed    by   the  juftices  or  inqueft),  and 


^  Ch.  2. 
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ihould  likewlfe  be  fined  to  the  king.     The  method  of  levy-     CHAP.  xx. 
ing  the  wages  of  knights  of  the  (hire,   was  prelcribed  by     henry  vi 
flat.  23  Hen.  VI.  c.  11.     They  were  to    be   aflefled   in       EDW.  IV. 
the  county-court,  after  proclamation  for  the  attendance  of 
the  coroners  and  chief  conflables  ;  and  fevere  penalties  were 
infli6ted  on    ilierifFs   who  failed   in  the  levy  or  payment 
thereof  to  knights. 

The  order  of  electing  members  to  ferve  for   counties, 
cities,  and  boroughs,  was  re  confidered  in  the  23d  year  of 
the  king  ^ ;  when,  reference  being  made  to  ftat  i  Hen.  V. 
c.  I.  t  and  ftat.    8  Hen.  VI.  c.  7.  it   was  ordained,  that 
thofe  a6ls  fhould  be  fully  obferved.     But  becaufe  a  fuffici- 
ent  penalty  had  not  been  provided,  as  a  fecurity  for  their 
obfervance,   it  was  now  enafted  as   follows :  That  every 
Iheriff,  after  delivery  of  the  writ  to  him,  fhould  make  and 
deliver  a  fufficient  precept  under  liis  feal  to  every  mayor 
and  bailiff  within  the  county,  reeitrng  the  writ,  and  com- 
manding him  by  fuch  precept   to  eled  citizens    and  bur- 
gefTes  to  come   to  parliament  ;  which   precept  was  to  be 
returned  to  the  fheriff  by  indenture  between  them,  declar- 
ing the  election  and  the  perfons  chofen  ;  and  the   fiicriff 
was  to  m.ake  a    return   thereof  together   with  the    writ. 
Every  perfon  a6ting  contrary  to  this,  or  other  a6t:s  for  elec- 
tion of  members,  was  to  incur  the  penalty  ordained  by  ftat. 
8  Hen.  VI.  and  moreover  pay  to  every  perfon  chofen,  hut 
not    returned    (or  any  other    who  would    fue    in  his   de- 
fault), lool.  with  cofl:s,  to  be  demanded  in  an    afiion    of 
debt,  wherein  no  wager  of  law  or  efToin  fhould  be  allow- 
ed.    Mayors  and  bailifFs  were  in  the  like  cafe  to  incur  the 
penalty  of  40I.  and  pay  in  like  manner  40I.   to  the  party 
injured,  or  thofe  who  fued.     A  fheriff  not  making   due 
ele£tion  in  convenient  tim.e  (that  is,    in    full  county,   be- 
tween the  hours  of  eight  and  eleven  in  the  forenoon),  and 
not  making  a  good  and   true   return  of  fuch  ele6tion  of 

'  Ch.  15.  f  Vid,  ant.  255.  26S. 

knights. 
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CHAP.  XX.  knights,  was  to  forfeit  lool.  to  the  king  and  locl.  to  the 
V^^^'fTv^  party  fuing :  but  thefe  adions  againft  the  flieriflF  by  the 
£DVV.  IV.  party  grieved  were  to  be  inftituted  within  three  months 
after  the  parHament  commenced  ;  if  not,  the  caufe  of  ac- 
tion would  lapfe  to  another.  At  the  end  of  this  a6b  there 
is  a  claufe,  requiring  that  the  knights  of  fhircs  fhould  be 
notable  knights  of  the  county  for  which  they  were  chofen, 
or  otherwife  fuch  notable  efquires,  gentlemen^  of  the 
fame  county,  as  were  able  to  become  knights,  and  no  man 
of  the  degree  of  a  yeoman  ^  or  imder.  Thus  ftood  the 
cIe£lion  and  qualification  of  members  of  parliament  at 
the  clofe  of  this  reign. 

Next  to  thofe  that  relate  to  the  parliament  are  to  be 
confidered  fuch  a6ls  as  were  made  for  regulating  certain 
claffes  of  individuals,  fuch  as  fervants,  labourers,  perfons 
exercifing  various  trades,  and  other  matters  of  a  mifcel- 
laneous  kind. 

The  policy  which  had  been  marked  out  by  the  ftatutes 
of  labourers  pafled  in  the  reign  of  Edw.  III.  ^  was  flill  pur- 
fued:  while  many  changes  were  made  therein,  as  occafion 
required,  the  general  courfe  and  order  of  it  continued  the 
fame  ".  Some  immaterial  alteration  was  alfo  made  in  the 
llatutes  of  livery  and  maintenance  °.  While  thefe  provi- 
(ions  were  framing  for  the  government  of  the  inferior  or- 
ders of  the  people,  the  interefl:  of  trade  was  confidered, 
and  many  ftatutes  paifed  to  prefcribe  rules  and  bounds  to 
be  obferved  by  merchants  and  traders  in  their  dealings  P. 
The  numerous  provifions  made  by  parliament  for  the  pro- 
te6iion  of  thecoin  and  bullion,  were  other  inflances  of  the 
great  folicltude  now  felt  for  the  advancement  of  commerced. 
The  (laple  of  Calais  was  kept  up  with  great   flric^nefs'. 


^  Centils  hcrrrmes  del  nari-vite. 

*  rad/et. 

"^  Vid.  anr.  vol,  II.  388. 
«  Stat.  6    Hen.     VI.    c. 

23  Hen.  VI.  c.  i-j. 

•  Sin.  S  He.-^.  VI,  c,  4. 


f  St.-^t.  2  Hen.  VI.  c.  7. 
^  Srar.  i  He:i.  VI.  c.  i.    4   6. 
flat.  2  Hen.    VI,  c.  6.9.   12,13,14. 
3.  Hat.     flat.  S  Hen.  VI,  c   24.  ftat.  27  Hen. 
VI.  c.  3. 
•^  Stat,  3  H?n,  VI.  c.  /,  5- 

Inftead 
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Iiiflead  of  any  new  ftatutes  againft  purveyors,  thofe  alrea-  CHAP.  XX. 

dy  made  were  dire6ted  to  be   proclaimed  in  every  county  rtpi^TT^y  yj 
four  times  a-year^     Some  a6ts  relating  to  efcheats,  and      EDW.  iv. 
other  points  arifing  in  the  management  of  the  revenue  ac- 
cruing from  tenures,  are  little  worthy  of  notice  ^ 

There  are  two  flatutes  relating  to  the  iurirdi<5tion  of  ^.  , 

o  J  Of  the  council 

the  council  and  chancery.  and  chancery. 

In  the  thirty-firft  year  "  of  the  king  a  ftatute  was  pafTed 
to  give  effect  to  the  proccfs  by  which  pcrfons  were  brought 
before  the  council.  This  a6k  is  very  particular  in  the 
terms  of  it  ;  and  as  it  throws  fome  light  upon  the  nature 
of  that  jurirdi6tion,  it  may  be  proper  to  flate  it  minutely, 
leaving  the  reader  to  make  that  application  of  it  which  the 
former  part  of  this  Hiltory  will  naturally  didate.  It  fays 
that  upon  fuggeftions  and  complaints  made  as  well  to  the 
king  as  to  the  lords  of  his  council,  againffc  perfons  for 
riots^  opprejfions,  and  grievous  offence  by  them  done  againfl: 
the  peace  and  laws,  he  ufed  to  give  commandment  by  writs 
under  his  great  feal,  and  by  his  lettters  of  privy  feal,  to  ap- 
pear before  him  in  his  chancery,  or  before  him  and  his 
council,  to  anfwer  for  the  above  offences.  Becaufe  thefc 
writs  had  not  met  with  regular  obedience,  it  was  now  or- 
dained, that  where  fuch  writ  or  letter  iffued,  commanding 
any  one  to  appear  before  the  king  or  his  cQuncily  and  the 
perfon  refufed  to  receive  it,  or  withdrew  himfelf,  or  did 
not  appear,  and  fuch  difobedience  was  duly  certified  to  the 
council  ;  then  the  chancellor  fhould  have  power  to  dirc6t 
writs  of  proclamation  into  the  county  where  the  party 
dwelt,  or  the  next  adjoining  county,  and  alfo  into  Lon- 
don, commanding  the  ftieriff,  under  the  ^jenalty  of  200!. 
to  make  open  proclamation  in  the  fhire-town,  and  in  the 
city,  three  feveral  days  immediately  after  delivery  of  the 
writ,    for  the  party  to   appear  before  the  council,  or  the 

•  Stat.  I  Hen.  VI.  c.  2.  ry  VI.    c.    17.     flat.    39    Hen.   VI. 

<  Stat.    8    Hen.    VI.  c.  10.   flat.     c.  2,  ' 

18  Hen.  VI.  c.  7.     ftat.  23  Hen-  «Ch.  2. 

Vol.  III.  T  chancellor, 
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CHAP.  XX.     chancellor,  within  a  month  after  the  laft  day  of  proclama* 

HENRY  VI      ^'^"  '  ^^^  ^v'"^'^  ^^  ^^   returned  into  the    chancery    within 
EDW.  IV.       fcven  days  after  the  proclamation,  under  the  fame  penalty, 

If  the  party  did  not  appear  within  the  month,  then 
he  was  to  forfeit,  if  a  lord,  all  offices,  fees,  annuities,  and 
other  pofTeillons,  that  he,  or  any  one  to  his  ufe,  had  of 
the  grant  of  the  crown  ;  and  if  upon  the  iffuing  of  a  fe- 
cond  writ  and  proclamation  he  ftill  made  default,  he  was 
to  forfeit  his  edate  and  namd  of  lord,  and  place  rn  parlia- 
ment. If  he  had  no  grant  from  the  crown,  then  he  was  to 
forfeit  his  name  and  eftate  of  lord,  and  place  in  parlia- 
ment, and  ahb  all  his  lands  and  tenements  ;  but  all  the 
above  forfeitures  were  only  for  life.  If  the  party  was  a 
commoner,  he  was  to  be  punifhed  for  difdbedrcnce  to  the 
firft  writ  by  fine,  at  the  difcretion  of  the  two  chief  juftices  ; 
but  if  he  had  no  livelihood  whereof  to  pay  a  fine,  he  was 
to  be  put  out  of  the  king's  proteffion.  There  was  the 
ufual  provifo  in  favour  of  perfons  under  the  difabllities  of 
ficknefs,  imprifonmcntjbelrigoutofthe  realm,  and  the  like. 

While  the  legillature  by  this  ftatute  gave  new  vigour 
and  energy  to  the  authority  of  the  council,  they  did  not 
forget  the  regard  which  fhould  be  paid  to  the  courts  of 
common  law  ;  for  in  the  conclufion  of  it  the  flatute  de- 
clares, that  no  matter  determinable  by  the  law  of  the 
realm  fhould  be  determined  othcrwife  than  by  the  courfe 
of  the  lav/  in  the  king's  courts. 

The  fame  jcaloufy  as  formerly  ^  was  entertained  of  the 
new  jurifdicbion  exercifed  by  the  chancery.  In  the  fe- 
cond  year  of  the  king  we  find  a  petition  to  parliament, 
praying  that  no  man  be  bound  to  anfwer  in  the  chancery 
for  a  matter  determinable  at  common  law,  underthe  penalty 
of  2oI.  to  be  paid  by  the  plaintiff  fuingtliere  y  ;  the  anfwer 
to  which  was,  that  the  flat.  17  Ric.  II.  fhould  be  exe- 
cuted 2.  It  was  upon  the  idea  fuggefled  by  this  petition 
»hat   flat.  15  Hen.    VI.  c.  4.  was  paiTed,  by  which    it  is 

*  Vi:l  ant.  779.  22Q.  »  Vid.  ant.  181. 

''  C^l'.  Abri.  p.  566.  f.  41, 
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enabled,    that  no  writ  of  fubpcena  fhould   be    granted  till     CHAP.  XX. 
furety  was  found  tofatisfy  the  party  grieved  and  vexed  for     j^pnry  vl. 
his  damage   and  expence,   if  the  matter  of  the  bill  fliould      edw.  IV. 
not  be  made  good. 

The  authority  of  other  courts  was  affecSied  by  the  in- 
terference of  parliament.  It  was  complained,  that  the 
fteward  and  marfhal  held  pleas  of  debt,  detinue,  and  other 
perfonal  a6lions  between  parties  who  were  not  of  the 
king's  houfholda  ;  and  that  when  they  were  mentioned  in 
the  record  to  be  of  the  houdiold,  they  were  not  permitted 
to  take  their  exception  to  fuch  allegation.  It  was  enavStcd 
by  flat.  15  Hen.  VL  c.  1.  that  in  every  furety  thencefor- 
ward to  be  taken  for  a  defendant,  he  fhould  not  be  eftop- 
ped  by  the  record,  to  fay  that  himfelf  or  the  plaintiff  was 
not  of  the  king's  houfe,  as  fuppofed  by  the  record.  By  flat. 
24  Hen.  VI.  c.  I.  juftices  oi  nifi  prius  were  empowered 
to  give  judgment  in  all  cafes  of  felony  andtreafon,  as  well 
upon  acquittal  as  convi6lion,  and  to  award  execution.  By 
chap.  3.  of  the  fame  zSt,  the  affifes  for  Cumberland  are 
direded  to  be  held  at  Carlifle. 

The  following  are  the  few  alterations  made  in  the  Statutes  of 
courfe  of  proceeding  in  different  a6lions.  Some  flatutes  prorits. 
were  made  in  this  reign  to  correct  fome  of  the  inconve- 
niencies  that  followed  from  the  late  device  of  feparating  the 
legal  from  the  equitable  edate  ;  the  obje6l  of  which  was 
to  make*  tV.t  pernor  of  the  profits  y  as  he  was  called,  liable 
to  fuch  demands  and  burthens  as  he  would  be  fubje6t  to,  if 
he  was  legally  feized  of  the  freehold.  Thefirft  a(5l  of 
this  kind  is  flat.  11  Hen.  VI.  c.  3.  It  had  been  held, 
that  the  flat.  4  Hen.  IV.  c.  7.  ^  was  confined  to  anaflifc 
of  novel  difTcifin  ;  but  by  this  a6t  it  was  declared,  that  the 
fame  remedy  might  be  had  in  all  manner  of  writs  grounded 
upon  novel  diiTelfin.  Again,  becaufe  tenants  for  life,  and 
for  years,    would  let   their  ellate  to  perfons  unhnov/n  to 

« 

*  Vid.  anc.  vol.  II.  420.        *  Vid.  ant.  173.         ^  Vid,  ant.  230. 
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CHAP.  XX.  their  IcfTors,  but  ftill  continued  to  occupy  and  take  the  pro- 
fits to  their  ownufe,  and  commit  wafte,  it  was  ena6led  by 
chap.  5.  of  the  fame  a<5b,  that  thereverfioner  might  main- 
tain a  writ  of  wafte  againft  fuch  pernors  of  the  profits,  as 
well  after  as  before  the  grant. 

An  36t  was  made  to  prevent  plaintiffs  in  aflife-  charging 
the  IherifF  as  a  difleifor,  in  order  that  the  writ  might  be  di- 
refted  to  the  coroners :  it  was  provided  by  ftat.  11  Hen. 
VI.  c.  2.  that  the  tenant  might  aver  that  the  fheriff  was 
not  a  difTcifor,  nor  tenant,  but  was  named  difleifor  by 
collufion ;  and  if  it  was  fo  found,  the  writ  was  to  be  quafli- 
cd,  and  the  plaintiff  amerced. 

Some  helps  were  contrived  for  rendering  the  proceeding  by 
attaint  more  expeditious  and  effedual.  The  delay  of  attaints 
was  heavily  complained  of.  It  was  faid,  that  when  the  grand 
jury  appeared  in  court,  and  were  ready  to  pafs,  one  of  the 
tenants  or  defendants,  or  one  of  the  petty  jurors  named  in 
the  writ,  would  plead  falfe  and  feigned  pleas  not  triable  by 
the  grand  jury,  fo  that  the  taking  of  the  grand  jury  was 
delayed  till  fuch  pleas  were  tried  ;  and  after  fuch  pleas  had 
been  tried  for  the  plaintiffs,  another  of  the  jurors,  tenants, 
or  defendants,  would  plead  another  feigned  plea,  puis  dar- 
rein continuance  ;  the  refl  might  do  the  fame  ;  and  though 
all  were  found  againfl:  them,  they  were  fubje6l,  fays  the  a6l, 
to  no  pain.  In  order  therefore  to  prevent  fuch  fludied  de- 
lays, it  was  provided  by  flat.  11  Hen.  VI.  c.  4.  that  the 
plaintiffs  in  fuch  attaints  fhould  recover  their  damages  and 
cofls  againfl  all  fuch  tenants,  jurors,  and  defendants- 
When  it  is  confidered,  that  there  could  not  be  lefs  than 
thirteen  defendants  in  an  attaint,  and  that  each  of  thefe 
might  have  a  feveral  plea,  it  is  eafy  to  conje6ture  to  what  a 
number  of  obflacles  it  was  liable.  The  laft  mentioned 
a8.  being  thought  too  general,  it  was  ordained  by  flat. 
15  Hen.  VI.  c.  5.  that  fhould  any  foreign  plea  be  found 
againfl  the  defendant,  there  fhould  be  the  fame  judgment 
againfl  him  as    if  the  grand  jury  had  pafTed  againfl  him, 

without 
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without  any  prejudice  to  the  co-defendants.  The  fame  CHAP.  XX. 
statute  provided  likewife  for  the  qualifications  of  jurors  in  henry  vi. 
attaints,  as  did  z\(o  flat.   18  Hen.  VI.  c.  2.  -E^^W.  17. ' 

In  fome  cafes  of  a  particular  kind,  a  fpecial  mode  of  re- 
drefs  was  prefcribed  by  feveral  ftatutes.  It  had  often  hap- 
pened, that  women  were  ftolen  away,  and  till  they  had 
figned  fome  obligation  or  engagement  for  payment  of  mo- 
ney, fometimes  married  by  force,  or  kept  under  reftraint. 
As  a  more  expeditious  remedy  than  the  law  hitherto  had 
provided,  it  was  ordained  by  ftat.  31  Hen.  VI.  c.  9.  that 
in  all  fuch  cafes  the  party  bound  might  have  a  writ  out  of 
chancery,  containing  the  matter  of  complaint,  and  com- 
manding theflierifFto  make  proclamation  in  the  next  full 
county  after  receipt  of  the  writ,  for  the  perfon  offending 
to  appear  at  a  certain  day  before  the  chancellor  or  the  juf- 
tices  of  aflife  for  the  county,  or  fome  oihtv  notable  perfon 
to  be  afligned  by  the  chancellor,  who  was  to  examine  the 
parties  ;  and  if  the  obligations  were  found  to  be  fo  made, 
they  were  to  be  declared  void,  as  well  as  all  procefs  and 
execution  thereon,  whether  the  offender  appeared  at  the 
day  or  not.  There  was  a  penalty  of  three  hundred  pounds 
upon  fheriffs  not  executing  the  writ,  half  to  the  king,  and 
half  to  the  party  fuing  the  writ,  to  be  recovered  in  an 
a6i:ion  of  debt,  in  which  a6lion  no  protei^ion,  wager  of 
!aw,  or  foreign  plea,  was  to  be  allowed. 

The  writ  of  proclamation  was  applied  in  another  in- 
ftance  by  flat.  33  Hen.  VI.  c.  i.  where  fervants  availing 
themfclves  of  the  conflernation  prevailing  in  the  family  up- 
on the  death  of  their  mafler,  would  violently  and  riotoully 
take  away  the  goods  of  the  deceafed  :  it  was  by  that  flatutc 
provided,  that  in  fuch  cafe  the  chancellor,  by  the  advice  of 
the  chief  juftices  and  the  chief  baron,  or  two  of  them, 
fhould,  upon  the  application  of  two  executors  at  lead,  di- 
^Et  fuch  writs  as  they  thought  proper  to  fheriffs,  to  make 

proclamatioi; 
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CHAP.  XX.     proclamation  in  cities,   boroughs,  towns,  or  other  places, 
HENRY  VI.     ^^^  market-days,  within  the  fpace  of  twelve  days  next  af- 
-  •' »  ^  ^'.       ter  delivery  of  the  fame  writs,  to  appear  in  the  king's  bench 
at  a  certain  day,  fo  as  the  lafl  proclamation  Ihould  be  made 
within  fifteen  days  before  the  day  of  appearance.     If  the 
\vrit  was  returned,  and  the  party  did  not  appear  at  the  day, 
he  was  to  be  attainted  of  felony  :    if  he   appeared,  he  was 
to  be  committed  to  prifon,  till  he  anfwered  to  fuch  actions 
'  as  ftiould  be  brought  againft  him  by  the  executors,    cither 

by  bill  or  by  writ,  for  the  aforefaid  riot,  taking  and  fpoil- 
ing,  provided  the  aOiion  was  brought  without  delay,  and 
not  in  order  to  keep  the  offender  malicioufly  in  prifon. 
This  a6t,  like  the  former,  contains  penalties  for  the  nc- 
gleO:  of  thofe  who  were  intruded  with  the  execution  of  it. 
Executors  had  before  been  provided  with  a  new  remedy 
for  keeping  together  the  effeds  of  the  deceafed,  by  flat. 
9  Hen.  Vr.  c.  4.  which  gave  them  the  writ  of  idemptitate 
no7n:ms  ^  in  the  fame  manner  as  the  teftator  might  before 
have  had  it. 

The  remaining  flatutes  concerning  the  admlniftration 
of  juftice  relate  either  to  procefs  and  proceeding  in  general, 
or  to  the  methods  of  trial,  and  the  duty  incumbent  on  of- 
ficers of  courts.  Some  flatutes  of  jeofail  and  amendment 
faiJ."  '  ■'  '  were  paffed.  The  firft  a6t  of  this  fort,  which  was  made 
in  the  time  of  Edward  III.  had  been  extended  by  an  a<Sl  of 
the  lad  kingc,  to  amendments  as  well  after  judgment  as 
before  ;  but  this  ftatute,  being  temporary,  had  expired 
with  that  king's  reign:  it  was  therefore  now  alrcfh  ena£t- 
cd  by  flat.  4  Hen.  VL  c.  3.  that  the  a6t  of  Edward  III. 
jliould  be  in  force  in  every  record  and  procefs,  as  well 
after  judgment  given  upona  verdi6l  pafled,  as  upon  a  mat- 
f  ter  inlaw  pleaded;   and  moreover,    that  it  fhould  be  per- 

petual :  but  it  was  not  to  extend  to  records  and  procefTes 
in  IVaJes^  nor  to  proceedings  where  procefs  of  outlawry 

'^  Vid.  ant,  vol.  II.  374.  »  VId.  ant.  258. 
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lay.  After  reviving  the  ftatute  of  Henry  V.  and  that  of  chap.  XX. 
Edward  III.  the  legiflature  made  further  provifion  on  the  henry  vi 
fubje6t  of  amendments.  It  wat  ena^Sied  by  flat.  8  Hen.  EDW.  iv 
VI.  c  12.  that  for  error  afligned  in  any  record,  procefs,  or 
warrant  of  attorney,  original  or  judicial  writ,  panne!,  or 
return  in  any  places  of  the  fame  rafed  or  interlined,  or  in 
any  addition,  fubtraction  or  diminution  of  words,  letters, 
titles,  or  parcel  of  letters  found  therein,  no  judgment 
fhould  be  reverfed,  or  record  annulled  ;  but  that  the  judges 
of  thecourtfliould  have  power,  withtheirclerks,  to  examine 
the  fame,  and  reform  and  amend  (in  affirmance  of  the 
judgment  of  fuch  records  and  procefTes)  all  that  which  to 
them,  in  their  difcretion,  feemed  to  be  mifprifion  of  the 
clerks,  fo  that  no  judgment  fhould  be  reverfed,  or  record 
annulled,  by  reafon  of  fuch  mifprifion.  Out  of  this  a6fc 
are  excepted  all  appeals  and  indiclments  of  treafon  and 
felony,  and  outlawries  for  the  fame;  nor  was  it  to  ex- 
tend to  cafes  where  the  fubftance  of  the  proper  names,  fur- 
names,  or  additions  were  left  out  in  original  writs  or 
writs  of  exigent,  according  to  flat,  i  Hen.  V.  c.  5.  or  in 
other  writs  containing  proclamations. 

Some  further  regulations  were  made  by  this  a£l  rc- 
fpe6ling  records.  If  any  record,  procefs,  writ,  warrant  of 
attorney,  return,  or  pannel,  was  certified  defe6livcly,  it 
might  now,  upon  the  challenge  of  the  party,  be  reformed, 
and  amended  according  to  the  original ;  and  if  fuch  origi- 
nal  being  in  any  of  the  four  courts  at  Weflininfter,  or  in 
the  treafury  of  fuch  courts,  was  flolen  by  any  clerk  or  other 
perfon,  by  reafon  whereof  any  judgment  fiiould  be  reverfed, 
he  and  his  aiders  were  to  be  confidered  as  felons.  This 
fa6i  was  to  be  tried  by  the  judges  of  the  two  benches, 
andajury,  half  of  which  was  to  confift  of  men  belonging 
to  the  courts.  Again,  it  was  provided  by  ch.  15.  of  the 
fame  flatute,  that  the  king's  juftices  fhould  amend  all  mif- 
prifions  or  defaults  in  records  or  procefTes,  or  in  the  re- 
turns of  the  fame,  made  by  fherifF?,   coroners,  bailiffs  of 

fran- 
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CHAP.  XX.     franchifcs,  or  others,  by  mifprifions  of  clerks  of  the  court, 
HENRY  VI.     ^^^  fheriffs,  or  their  clerks  and  other  miniflers,  in  writing 
EDW.  IV.       one  fyllable  too  much  or  too  little.     Thus  did  the  ftatutc 
follow  alnioft  the  words  of  the  ftatute  of  Edward  III.  with 
the  fame  exception  of  records  and  procefs  in  Wales,   and 
thofe  of  outlawry  in  felony  and  treafon. 
Juries*  Some  laws  were  made  for  the  better  ordering  of  juries. 

Bccaufe,  in  Jpecial  ainfcs,  the  parties  were  not  furnifhed 
with  pannelsofthe  jurors  before  ^the  day  of  the  fefllons, 
and  therefore  had  not  time  to  fee  that  they  were  all  duly 
ciualilied,  it  was  enabled  by  ftat.  6  Hen.  VI.  c.  2.  that  the 
pannels  fhould  be  arrayed,  and  an  indented  copy  thereof 
delivered  by  the  (heriff  to  the  parties  (if  they  demanded  it) 
fix  days  at  lead  before  the  feffions  of  the  juftices.  The  jury 
de  medietaUy  which  had  been  granted  by  flat.  28  Ed.  III. 
c.  13.  &  was  thought  to  be  repealed  by  flat.  2  Hen.  V.  ft.  2. 
c.  3.  which  requires  jurors  to  be  freeholders;  a  qualifica- 
tion that  could  not  poflibly  be  enjoyed  by  aliens.  To  repel 
this  inconvenient  conftru6tion,  it  was  ena6ted  by  ftat. 
8  Hen.  Vi.  c.  29.  that  thofe  qualifications  fhould  extend 
only  to  inquefts  to  be  taken  between  denizen  and  denizen. 
Becaufe  the  fherifF  or  his  officers  were  often  bribed  to  re- 
turn favourable  juries,  an  a<5lion  was  given  by  ftat.  18 
Hen.  VI.  c.  14.  to  recover  ten  times  the  money  given  for 
fuch  purpofes ;  and,  what  is  remarkable,  the  ftatute  autho- 
rizes the  juftices  to  enquire  of  the  truth,  as  well  hy  eaa- 
initiation  of  the  defendant  in  fuch  fuit  for  the  penalty,  as  by 
an  inqueft.  But  this  was  only  a  temporary  a6l,  and  ex- 
pired v.'ith  trie  -hen  parliament.  Another  temporary  a6i 
dire6tedh,  that  all  foreign  pleas,  pleaded  after  the  return  of 
the  venire^  fhould  be  tried  where  the  writ  was  brought. 
Some  other  ftatutes  upon  the  fame  fubje6t  were  made  at 


'  Vid.  ant.  vol.  II.  428.  *■•  Stat.  23  Hen.  VI.  c.  12- 

Jt  Vid,  ant.  vol.  II.  461. 
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dlfFerent  times  in  this  reign,  but,   being  of  fhort  continu-     CHAP.  XX. 
ance,  were  Toon  forgotten  k.  'henry  vi! 

It  feems,  that  the  officers  of  the  court  would  fometimes  EDW.  IV, 
make  the  entry  oiohtulitfe  in  propria  perfon\  when  in  truth 
the  plaintiff  had  never  appeared;  but  it  was  ordained  by 
ftat.  10  Hen.  VI.  c.  4.  that  no  filazer,  exigenter,  or  other 
officer,  (hould  make  fuch  entry,  unlefs  the  plaintiff  appear- 
ed in  proper  perfon  before  fome  of  the  juftices  where  the 
plea  was  depending,  and  was  there  fworn  upon  a  book, 
that  he  was  the  fame  perfon.  The  a61:  permits  that  his 
counfel,  or  fome  other  perfon,  might  make  the  oath  for 
him.  Again,  becaufe  in  many  outlawries  the  entry  was, 
that  the  parties  appeared  by  their  attorney,  where,  in  truth, 
the  attornies  had  no  warrant  of  record ;  on  which  account 
the  outlawries  ufed  to  be  reverfed  ;  it  was  ena6led,  that 
every  attorney,  who  had  not  his  warrant  entered  of  record 
in  all  fuits  wherein  procefs  of  capias  and  exigent  were 
awardable,  the  fame  term  in  which  the  capias  was  awarded, 
or  before,  fhould  be  fined  forty  fhillings  by  the  juftices. 

It  was  endeavoured  to  put  the  office  of  fheriff,  and  other 

Sheriffs,  and 
minifters  of  juftice,    upon  a  footing  which  would  render  execution  of 

the  execution  of  them  more  regular,  effe6i:ual,  and  incor-  P"^*^*^^  ^* 

rupt.     Two  a6i;s  had  been  made  in  the  reign  of  Ed.  Ill  '- 

ordaining,  that  no  fheriff  Ihould  ftay  in  office  more  than  a 

year  :    again,  by  flat,    i    Ric.  II.  c.  1 1 .  no  one  who   had 

ferved,  was  to  be  chofen  again  within  three  years.     Not- 

withftanding  thefe  atls,    it  feems  that  flieriffs  ufed  to  be 

continued  ten  or  twelve  years  in  their  office,  which  led  to 

&    great  abufes  in  the  adminiftration  of  it.    /fo  prevent  thefe, 

it  was  now  again  enabled  by  flat.  23  Hen.  VI.  c  8.  that 

the  former  flatute   fliould,    in   future,    be  duly  obfervcd; 

with  an  exception  of  the  under-fheriffs,  and  all  other  officers 


^  Stat.  4  Hen.  VI.  c.  i,  2.  flat.      Hen.  VI.  c.  7. 
8  Hen.  VI.  c.  13.  Aat.  11  Hen.  VI.  '  Vid.  ant.  vol.  IT.  403,  404. 

c.  7.  flat.  20  Hen.  VI,  c.  1    tiat,   ■53 
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CHAP.  XX.  in  the  city  of  London;  of  fuch  counties  where  fcvcral  per-» 
Tons  were  inheritable  to  the  ofEce,  and  had  a  freehold  there- 
in; as  alfo  with  an  exception  of  letters  patent  made  of  the 
office,  and  the  under-ftierifFs  and  clerks  of  fuch  patentees. 
And  it  was  further  ordained,  that  if  any  fherifF,  under- 
IherifF,  or  {heriff's  clerk,  occupied  his  office  in  violation 
of  the  above  a6i:s  (with  the  above  exception),  he  fhould 
forfeit  200  1.  yearly,  half  to  the  king  and  half  to  the  per- 
fon  fuing,  as  long  as  he  continued  therein.  All  pardons 
of  this  offence,  and  all  patents  granting  the  office  for  years, 
for  life,  or  in  fee,  contrary  to  this  a6^,  are  declared  void, 
notwithdanding  any  claufe  of  non  ohjiarite  ;  and  the  perfons 
accepting  fuch  patents  are  declared  for  ever  difabled  to 
hold  the  office. 

This  a6t:  was  fucceeded  by  another  in  the  fame  year  ", 
containing  feveral  regulations  for  their  government  in  dif- 
ciiarging  their  office,  and  that  of  others  in  the  like  employ- 
inent,  ss  undcr-fherifFs  and  their  clerks,  coroners,  flewards 
of  franchifes,  bailiffs,  and  keepers  of  prifons.     It  was  en- 
a6ted,    in  order  to  avoid  perjury^  extortion^  and  opprejfwh 
that  no  fheriff  fhould  in  any  manner  let  to  ferm  his  county, 
or  any   of  his    bailiwicks,    hundreds,    or  wapentakes,  as 
had  been  *  before  forbid  by  feveral  ads;  nor  fhould  any 
Iheriff,  under-fheriff,   bailiff  of  franchifes,  or  other  bailiff, 
return  upon  an  inqueft  any  bailiffs,  officers,    or   fervants 
of  any  of  the  before-mentioned  officers ;  and  that  none  of 
them  fhould,  by  occafion  or  colour  of  his  office,    take  any 
thing  by  himfelf  or  by  others   to  his  ufe,  profit,   or  avail, 
from  any  perfon  by  them  to  be  arrefted  or  attached,   for 
omitting  an  arrefl  or  attachment,  or  for  fhevving  eafe  or 
favour,  except  only  the  fee  of  twenty  pence  to  the  fheriff, 
and  four  pence  each  to  the  bailiff  and  the  gaoler,  if  he  was 
committed  to  ward.     Nor  were  they  to  take  for  the  making 
of  any  return,  or  pannci,  and  the  copy  of  a  pannel,  more 
Than  four  pence. 

"  C!i.  JO.  *  Vid.  ant.  vol.  II.  402. 
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After  thefe  reftriclions  as  to  fees,  there  follows  the  fa*    CHAP.  XX. 
mous  claufe  concerning  letting  to  bail  upon  arrefts,  which     henry  vi. 
is  worded  in  the  following  way  :    The  flieriffs,  and  all 
other  officers  and  minifters  above  mentioned,  fhould  let  out 
of  prifon  all  naanner  of  perfons  arrefted  by  them,  or  being 
in  their  cuflody  by  force  of  any  writ,  bill,  or  warrant  in 
any  a6tion  perfonal,  or  by  caufe  of  indi6lment  of  trefpafs, 
upon  reafonahle fureties  of  fuffcient  perfons y  having  fufficlent 
within  the  counties  where  fuch  perfons  were  let  to  bail   or 
mainprife,  to  keep  their  days  in  fuch  places,  as  the  faid 
writs,  bills,   or  warrants,  required;  with  an  exception  of 
the  following  perfons ;  namely,  thofe  in  ward  by  condem- 
nation, execution,  capias  utlagatiim,  or   excommunicatum, 
furety  of  the  peace,  thofe  committed  by  fpecial  command- 
ment of  any  juftice,  and  vagabonds  rcfuling  to  ferve  ac- 
cording to  the  (latute  of  labourers.     Nor  was  the  fheriff, 
or  officers  before-mentioned,  to  take  an  obligation  for  the 
above  caufes,  or  by  colour  of  their  office,  but  only   to 
themfelves,  and  by  the  name  of  their  office,  and  upon  con- 
dition written,  that  the  prifoner  fhould  appear  at  the  day 
and  place  contained  in  the  writ,  bill,  or  warrant  ;  and  all 
other  obligations  taken  by  colour  of  their  office  were  de- 
clared void  :  four- pence  was  the  utmoll  he  was  to  take  for 
making  fuch  obligation,  warrant,  or  precept.     It  was  fur- 
ther ordained,  that  all  ffieriffs  fhould  yearly  appoint  a  deputy 
in  the  court  of  chancery,  king's-bench,  common-pleas, 
and  exchequer,  to  receive  all  writs  and  warrants  to  be  de- 
livered to  them  ;  and  this  was  to  be  done  before  they  re- 
turned any  writs.     Any  of  the  above  offiQers  breaking  this 
zdty  were  to  forfeit  to  the  party  grieved  treble  damages ; 
and,  moreover,  40I.  half  to  the  king  and  half  to  the  party 
grieved.  Charge  of  this  a6l  was  given  not  only  to  the  juf- 
ticesof  affife,  and  of  the  two  benches,  but  alfo  to  jul^ices 
of  the  peace,  who  were  empowered  to  hear  and  determine 
ex  officio,  without  fpecial  commiffion,  all  breaches  thereof. 
As  a  caution  in  favour  of  the  old  courfe,   which  otherwife 

might 
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might  be  thought  to  be  waived  by  the  above  claufc  about 
bailinrr,  it  vi^as  added,  that  (lierifFs  who  made  a  return  of 
EDW,  IV.  cepi  corpuiy  or  reddidit  Je^  fhould  fliH  be  chargeable  to  have 
the  body  at  the  day  of  return,  as  before  the  making  of  the 
act.  The  warden  of  the  Vleet  and  of  the  king's  palace  at 
Weftminfter  were  excepted  out  of  this  aft.  > 

An  act  was  made  in  the  early  part  of  this  reign  o,  re- 
quiring, that  all  officers  appointed  by  the  king's  letters  pa- 
tent, within  his  courts,  and  who  had  power  to  nominate 
clerks  and  minifters,  fhould  be  fworn  to  appoint  fuch  per- 
fons  as  they  would  anfwer  for,  and  who  would  regularly 
attend  their  duty  there.  Thefc  were  the  meafures  now 
purfued  for  fecuring  the  chafle  adminiftration  of  juftice, 
inflead  of  increafing  the  number  of  ftatutes  palled  in  the 
reign  of  Edward  I.  againil  maintenance  and  champerty^ 
and  extortion,  fo  much  pradifed  at  that  time  by  the  offi- 
cers of  courts  *. 

The  RE  is  an  a<5l  relating  to  attornies,  which  deferves  fome 
notice  for  the   iingularity  of  the  fads  it  contains.     This 
is  ftat.  33  Hen.  VI.  c.  7.  which  fays,  that  not  long  fince 
in  the  city  of  Norwich,  and   in  the  counties  of  Norfolk 
and  Suffolk,  there  were  onlyyZv  or  eight  attornies  at  moll, 
coming  to  the  king's  courts,  in  which  time  great  tranquillity 
reigned  in  thofe  places,  and  little  vexation  was  occafioned 
by  untrue  and  foreign  fuits.  But  now,  fays  the  a<5t:,  there 
are  in  thofe  places  y^^wry^^r/r  attornies,  or  more,  the  gene- 
rality of  whom  have  nothing  to  live  upon  but  their  praQlce, 
and  befides   are  very  ignorant.     It  complains,  that  they 
came  to  markets  and  fairs,  and  other  places,  where  there 
were   afTemblies  of  people,    exhorting,    procuring,   and 
moving  perfons  to  attempt  untrue  and  foreign  fuits  for 
fmall  trefpalTes,  little  offences,  and  fmall  fums  of  money, 
which  might  be  determined  in  courts-baron  ;  fothat  more 
fuits  were  nov/  raifed  for  malice  than  for  the  ends  of  juflice, 

♦  Stat,  a  Hen.  VI.  c,  lo.  •  VId.  ant.  vol,  II.  240. 
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and  courts-baron  became  lefs  frequented.     Thefe  are  the    CHAP.  XX. 
motives  the  a6t  flates  fo^  making  a  reformation  ;  which     p£nry  vi. 
was,  that  in  future  there  fhould  be  hut/ix  common  attor--    edvv.  iv, 
nies  in  the  county  of  Norfolk,  the  fame  number  in  Suffolk, 
and  in  the  city  of  Norwich  only  two:  thefe  were  to  be  ad- 
mitted by  thetwo  chief  juftices,  of  the  moftfuilicientandbeft 
inftrufted  ;   and  perfons  acling  as  attornies  in  thofe  parts 
without  fuch  admifiion,  were  fubjecled  to  heavy  penalties. 
The  firft  (latute  thatanywife  affeded  the  criminal  law  in 
this  reign  is  ftat.  2  Hen.  VI.  c  17. which  made  it  treafonfor 
any  toefcapeout  of  prifon  if  he  was  indi6led,  appealed,  or 
taken  on  fufpicion  of  high  treafon.     The  penalty  of  trea- 
fon   was   infli(5i:ed  on  other  offenders  of  different  kinds. 

Becaufe  letters  had  been  fent  to  perfons  demanding  money   Trenfon  to 
,  .  .  ,  •  t       »  1  1     •      burn  houfe?. 

to  be  put  in  certain  places,  with  threats  to  burn  their 
houfes  if  they  did  not  comply,  it  was  ena6led  by  ftat;  9 
Hen.  VI.  c.  6.  that  all  fuch  burnings  fiiould  be  judged 
high-treafon.  However,  that  the  landholders  might  not 
be  prejudiced  by  fuch  an  extenfion  of  the  ftat.  25  Edw.  III.  ^ 

it  was  declared  that  the  forfeitures  ftiould  be  faved  to  lords, 
as  in  cafes  of  felony:  the  like  exception  was  inferted  in  ftat. 
20  Hen.  VI.  c.  3.  which  made  it  high-treafon  for  any  in- 
habitant of  Wales  or  the  Marches  to  carry  away  cattle  out 
of  the  Englifti  counties.  This  plundering  had  occafioned 
an  a6l  in  the  reign  of  Henry  IV.  P  among  other  regu- 
lations for  reftraining  the  outrages  of  the  Welch.  Again, 
by  ftat,  23  Hen.  VI.  c.  3.  the  ftierif  of  Herefordfliire  was 
-.injoined  under  penalties  to  take  all  offenders  coming  out 
of  Wales  to  market,  and  to  levy  hue  and  cry  after  them. 
The  above  ftat.  20  Hen.  VI.  being  left  to  expire  after  it 
had  been  continued  by  an  a6t  in  the  laft  parliament  q,  the 
like  provifion  was  again  ena6led  by  28  Hen.  VI.  c.  4. 
which  likewife  extended  it  to  the  people  of  Lancafliircand 
other  parts  ;  for  if  any  one  took  any  goods,  chattel,  or 

f  Vid.  ant.  241,  •>  Stat.  27  Hen.  VI.  c.  4. 

perjcn 


28<5 


HISTORY     OF     THE 


CHAP.  XX. 


HENRY  VI, 
EDW.  IV. 


Procefs  in  cri- 
niinal  caufes. 


per/on  out  of  the  counties  and  feignorles  royal  in  Wales 
and  the  duchy  of  Lancafter,  and  carried  them  to  any  other 
places,  it  was  adjudged  felony. 

Other  felonies  were  ena6ted  by  ftatute.  It  appears,  that 
niafonsufed  to  hold  confederacies  and  meetings,  to  concert 
fchemes  for  oppofing  the  flatutes  of  labourers.  To  prevent 
the  efFe6ls  of  thefe,  it  was  enaded  by  flat.  3  Hen.  VI.  c.  I. 
that  any  one  caufing  fuch  chapiters  or  congregations  to  be 
afTemblcd,  fhould  be  adjudged  guilty  of  felony.  Among 
other  penal  laws  for  the  regulation  of  trade,  it  was  by  flat. 
II  Hen.  VI.  c.  14.  made  felony  to  carry  any  goods  and 
mcrchandife  of  the  flaple  into  creeks,  as  was  often  done  to 
avoid  the  cuftoms  :  this  was  a  temporary  2.6k.,  which  ex- 
pired in  three  years.  Again,  it  was  by  flat.  11  Hen.  VI. 
c.  15.  made  felony  to  carry  wools  or  woolfels  to  other  places 
than  the  Itaple  at  Calais.  Trade  and  commerce  had  now 
become  very  important  objects  in  the  contemplation  of  the 
legiflature,  and  many  other  a6ls  of  a  penal  nature  were 
made  For  the  proteOiion  of  them. 

The  alterations  made  in  criminal  proceedings  are  of 
more  confequence  to  the  hiftorical  lawyer  :  thefe  relate 
principally  to  procefs,  to  indictments,  and  to  jurors.  A 
law  was  made  for  the  government  of  procefs  in  the  king's 
bench,  where,  as  it  is  reprefented  by  the  ftatute,  it  was 
common  to  get  a  perfon  indifted  *^  by  fufpe6t  jurors, 
*'  hired  and  procured  to  the  fame  by  confederacy  and  covin 
^'  of  the  faid  confpirators  ;"  upon  which  a  capias  ufed  to 
be  awarded  to  the  fhcriff  of  the  county  where  the  bench 
was,  returnable  within  two  or  four  days  ;  when,  if  the 
party  came  not,  an  exigent  would  be  awarded,  and  fo  the 
goods  of  the  party  became  forfeit.  It  was  now  enabled  by 
ftat.  6  Hen.  VI.  c.  i.  that  before  any  exigent  v/as  awarded 
in  fuch  cafe,  a  writ  of  capias  fhould  be  dire6ted  as  well 
to  the  fherifF  of  the  county  where  the  party  was  indi61:ed,  as 
of  the  county  whereof  he  was  named  in  the  indi6tment ; 
and  this  capias  was   to  have  the   fpace  of  fix  weeks   or 

longer. 
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longer,  at  the  difcretion  of  the  juftlces,  before  the  return  ; 
and  any  exigent  awarded  or  outlawry  pronounced  before 

.-1  ,1         ,  ,  „  .     ■  HENRY  VI. 

luch  return,  was  declared  to  be  null  and  void.     This  a6i:       £DW.  iv. 

was  confined  to  cafes,  where  the  defendant  lived  in  the 

fame  county  in  which  the  king's  bench  then  was.     The 

commons    had  petitioned  in  the  preceding   reign,  that 

where  a  defendant  indi£led  in  the  king's  bench  lived  out  of 

the  county,  there  might   be  three  capias's,  with   fifteen 

days  between  each,  before  the  exigent  was  awarded  r. 

The  preferring  of  Indid^ments  and  appeals  in  foreign 
counties,  and  within  liberties  and  franchifes,  was  pradifed 
as  a  mode  of  oppreffion  againft  defendants,  who  might 
in  this  way  be  put  in  exigent  by  furprize,  before  they 
knew  of  any  indi6lment  againfl:  them.  To  remedy  this, 
it  was  provided  by  flat.  8  Hen.  VI.  c.  lo.  that  before 
any  exigent  fhould  be  awarded,  a  fecond  capias  fnould  if- 
fue  prefently  after  the  firft,  into  the  county  whereof  the 
defendant  was  named  in  the  indidment,  returnable  on  a 
certain  day,  containing  the  fpace  of  three  months  from 
the  date  of  the  lad  writ  to  the  return,  where  the  counties 
were  held  from  month  to  month;  and  where  they  were  held 
from  fix  weeks  to  fix  weeks,  containing  the  fpace  of  four 
months.  This  fecond  capias  was  to  command  the  fherifF 
to  take  the  party,  if  he  was  to  be  found,  and  if  not,  then  to 
make  proclamation,  in  two  counties  before  the  return,  for 
him  to  appear  at  the  day  contained  in  the  writ  ;  and  if  he 
came  not,  then  the  exigent  was  to  be  awarded  ;  and  all  exi- 
gents IfTued  or  outlawries  pronounced  in  any  other  manner, 
were  to  be  void.  This  a6t  relates  to  all  cafes,  whether 
treafon,  felony,  or  trefpafs.  It  was  further  provided,  that 
wherever  a  perfon  was  indi6ted,  or  appealed  in  the  manner 
aforefaid,  and  was  duly  acquitted  by  verdi6l,  he  fhould 
have  a  writ  and  adion  upon  his  cafe,  againft  every  pro- 
curer of  fuch  indi6lment  or  appeal,  and  like  procefs  as  in 
a  writ  of  trefpafs  vi  et  armis  ;  and  if  the  procurer  was  at- 

*  Cott.  Abri.  p    547.  f.  37. 
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tainted,  he  fhould  recover  treble  damages.  The  proccfs 
againft  perfons  living  in  the  fame  county  in  cafes  of  trea- 
fon,  or  felony,  was  to  continue  as  formerly 

Because  the  above  ftatute  was  thought  to  have  no  force 
but  where  the  capias  vjzs  returnable  before  the  juftices  or 
commiffioners  who  had  taken  the  indi6lmcnt,  it  ufcd  to  be 
evaded  by  removing  the  indi6lment  into  the  king's  bench 
or  elfewhere  by  certiorari,  and  then  iiTuing  the  common- 
law  procefs  ;  to  prevent  which,  and  in  explanation  of 
that  a6i:,  it  was  declared  by  flat.  lo  Hen.  VI.  c  6.  that 
in  fuch  cafe  the  fame  procefs  fhould  be  had  as  in  the  form- 
er cafe,  otherwife  the  exigent  and  outlawry  fhould  be  void. 

The  flat.  3  Hen.  V.  fl.  i.  c  9.  ^  was  revived  by  flat. 
8  Hen.  VI.  c.  14.  with  this  alteration,  that  before  the 
capias  was  awarded,  it  fhould  be  teflified  by  two  juflices  of 
the  peace,  that  a  common  fame  and  rumour  ran  of  fuch 
riots  ;  and  when  the  fa6t  was  in  the  county  palatine  of 
Lancafter,  or  other  franchife  where  there  was  a  chancellor 
and  a  feal,  after  complaint  fo  teflified  by  a  juflicc  or  fhe- 
riff,  the  chancellor  was  to  award  a  proclamation  and  writ, 
as  the  chancellor  of  England  might  by  the  former  a£l. 

It  had  been  ordained  by  flat.  20  Hen.  VI.  c  2.  that 
perfons  attainted  in  the  county  of  Lancafler  fhould  forfeit 
only  fuch  goods  as  they  had  within  the  county  ;  but  it 
being  obferved  that  ofFences  were  more  common  within 
that  county  than  elfewhere,  which  was  attributed  to  this 
circumilance  concerning  forfeiture,  that  a6l  was  repeal- 
ed by  fl:at.  33  Hen.  VI.  c.  2.  :  however,  to  check  the 
abufe  of  hafly  indi£lments  in  a  local  jurifdi6lion,  it  was 
by  the  fame  a6^  required,  that  the  jurors  who  found  in- 
dictments fhould  have  certain  qualifications  in  land,  or 
the  indi6lment  fhould  be  void. 

A  PASSAGE  in  the  famous  29th  chapter  of  Magna. 
Charta  was  explained  by  flat.  20  Hen.  VI.  c  9.  It  was 
there  faid,  that  no  mention  was  made  in  that  chapter  how 


*  Vid.  ant.  253, 
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ladies  of  great  eftate,  fuch  as  duchefTes,  countefTes,  or  ba-     CHAP.  XX. 
ronefles,  were  to  be  put  to  anfwer,    or  before  what  judges     henry  VI, 
they  fhould  be  judged  on  indi6tments  of  tieafon  of  felony:       -EDW.  iv, 
it  was  now  ordained,  that  they  {hould  in  fuch  cafes,  whe- 
ther married  or  fole,  be  tried  as  peers  of  the  reahn. 

The  fummary  proceedings  in  cafe  oi  forcible  enirief,  Forcibleentnes. 
which  had  been  appointed  by  flat.  15  Ric.  II.  c.  2.  S  was 
enlarged  and  rendered  more  effedual  by'ftat.  8  Hen.  VI. 
c.  9.  The  defeats  of  the  former  a(5t  were,  that  it  did  not 
include  a  detainer  with  force,  after  a  peaceable  entry,  nOr 
cafes  v/here  the  perfons  entering  forcibly  were  removed  be- 
fore the  comingof  the  juftlces:  again,  there  was  no  penalty 
on  the  (heriff,  if  he  negle6led  to  obey  the  precept  of  the 
juftices.  Owing  to  thefe  defeats,  many  wrongful  and 
forcible  entries  were  daily  made,  followed  with  gifts,  feoff-  • 

ments,  and  difcontinuances,  fometimes  to  lords  and  great 
perfons  for  maintenance,  and  fometimes  to  perfons  un- 
known. To  comprehend  all  thefe  mifchiefs,  it  was  pro- 
vided generally,  that  where  any  one  made  forcible  entry 
into  lands,  tenements,  or  other  pofTeffions,  and  held  them 
forcibly,  after  complaint  to  the  juftices,  they  fhould  caufe 
the  faid  flatute  to  be  executed  ;  and  whether  fuch  offenders 
were  prefent,  or  departed  bctore  their  coming,  yet  the  juf- 
tices, or  juffice,  in  fome  good  town  next  to  the  tenements, 
or  in  fome  other  convenient  place,  fhould  inquire  of  the 
matter  by  the  people  of  the  county,  and  upon  their  vcrdift 
put  the  party  in  poffeffion.  If  the  party  making  the  entry 
had  made  a  feoffment,  or  difcontinuance,  to  any  lord,  or 
other  perfon,  to  difappoint  the  poffefTor  of  his  recovery  ; 
'  and  fuch  conveyances  were  found  in  ail  aflife,  or  other 
a6tion  to  be  made  for  maintenance,  they  were  declared 
void.  In  order  to  make  the  above  enquiry,  the  juftices 
were  to  iffuc  precepts  to  the  fheriff,  to  caufe  to  come  be- 
'  fore  them  fufficient  and  indifferent   perfons  dv,'elling  next 

*  Vid,  anr.  202, 
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about  the  places,  having  lands  of  the  yearly  value  of  forty 
fliillings  above  reprifes,  under  pain  of  20I.  penalty.  It 
EDW.  IV.  was  ena<3:ed,  that  the  party  drfTcifed  might,  in  all  the  above 
cafcG,  have  an  aflife  or  writ  of  trefpafs,  and  recover  treble 
damages,  and  a  fine  Ihould  be  paid  to  the  king.  This 
a<El  was  not  to  extend  to  perfons  who  kept  forcible  pofTeflion, 
if  they,  or  their  anccftors,  or  they  whofe  eftate  they  en- 
joyed, had  been  in  poffeffion  for  three  years. 

The  authority  of  juftices   of  the   peace  was  ftill    in- 

JuftlceS  of  the  r  •    1  r   r        n  L"    L 

pease,  creafing,  bv  the  number  or  article:,  or  imall  concern  wnicn 

were  fubmitted  to  their  dirc6lion  and  fuperintendance. 
Many  of  thefe  have  been  already  mentioned.  The  fol- 
lowing a6ls  were  made  to  govern  them  in  the  exercife  of 
their  jnrifdi6i:!on.  We  have  feen,  that  by  flat.  2  Hen.  V. 
c.  4.  the  juftices  were  to  hold  their  feffions  four  times 
^-year :  it  was  now  ftated  in  flat.  14  Hen.  VI.  c.  4,  that; 
confidering  the  high  courts  of  juftice  were  held  in  the 
county  of  Middlefex  in  the  four  terms,  at  which  time  the 
commons  were  to  attend  to  inquire  of  fuch  articles  as  were 
Inquirable  there  ;  and  that  the  juflices  held  their  feflions 
immediately  after  the  term,  mors  to  avoid  the  penalty  of 
the  Oatute  than  for  any  bufinefs  they  had  to  tranfa<5l ;  and 
that  bringing  the  people  together  again  on  that  occafion 
was  harraffing  them  both  in  term  and  out  :  under  all  thefe 
confiderations  it  was  enaSed,  that  the  judices  of  Middle- 
fex  Inould  be  difchargcd  of  the  penalty  while  the  court  of 
king's  bench  fat  in  that  county,  provided  they  fat  twice 
a-year  at  lead,  and  oftener  if  need  were. 

It  is  complained  in  ftat.  18  Hen.  VI.  c.  11.  that  not- 
withdanding  the  laws  made  tor  afcertaining  the  qualifica- 
tions of  juftices,  yet  many  were  of  fmall  fortunes,  and  ne- 
ceGitous,  fo  as  to  become  contemptible,  as  well  as  guilty 
of  great  extortions  :  wherefore  it  was  now  provided,  that 
none  fiiould  be  afllgned  who  had  not  lands  or  tenements  to 
the  value  of  2cl.  by  the  year  :  a  peribn  afligned  who  had 
Ief3  than  that,  was  to  give  notice  thereof  to  the  chancellor 

within 
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■within  a  month ;  and  If  he  did  not  fo  do,  or  made  an  v  war- 
rant or  precept,  he  incurred  the  penalty  of  20I.  and  was  to  henry  vj 
be  put  out  of  the  commiflion.  However,  if  there  were  not  EDW.  IV. 
fufficient  perfons  having  lands  and  tenements  of  the  above 
value,  who  were  learned  in  the  law  and  of  good  governance, 
the  chancellor  had  a  difcretion  to  put  in  others.  Again, 
ah  cities  and  places  were  excepted  out  of  this  a6l,  if  they 
had  jufticesof  the  peace  living  therein,  by  commiflion  or 
warrant  from  the  king.  Thus  far  of  the  llatutes  made  in 
the  long,  but  turbulent  and  unfortunate  reign  of  Henry  VL 

In  the  reign  of  Edward  IV.   the  parliament  feem  to  be  t'f'^^^l 

^  .  '^  £award  IV, 

pnncipally  taken  up  with  the  arrangemcntof  the  commer- 
cial fyftem.  Many  ftatutes  were  made  for  the  regulation 
of  import  or  export,  and  for  the  management  of  trade  and 
manufa6tures  at  home.  Among  thefc  may  be  ranked  fome 
,  fumptuary  laws,  which  limited  the  cxpence  and  fafhion  of 
drefs  to  be  worn  by  different  degrees  of  perfons  ".  Very 
few  alterations  were  made  in  the  law  of  property,  or  the 
adminiftration  of  juftice. 

In  one  inftance,  a  revolution  waseffefted  In  an  ancient 
branch  of  our  judicial  eilablifhment,  which  from  thence 
began  to  go  almofl:  wholly  out  of  ufe.      This  was  by  flat.   Thejurlfdlc- 
I   Ed.  IV.  c.  2.  which   took  away   from  the   tourn   the  Jo°u"rnicftrain- 
power  of  hearing  and  determining,  and  transferred  it  to  the  cd. 
quarter  feflions.    The  tourn  was  the  great  criminal  court 
of  the  Saxons  ^,  v/hich  had  given  place  in  fome  degree  to 
the  juftices    of  gaol-delivery,  and  of  oyer  and  terminer, 
after  the  Norman  policy  began  more  generally  to  prevail. 
Since  juflices  of  the  peace  had  been  inverted  with  fo  much 
authority,  this  court  had  been  flill  Icfs  reforted  to.     This 
want  of  employment  induced  the  perfons  interefted  in  the 
fupport  of  thefe  courts  to  try  unfair  means  to  fupply  the 
lofs  of  their  profits. 
This  appears  from  the  preamble  of  the  a£^  ;  which  flatci 
the  reafon   for  the  change   it  was  going  to-make,  in  the 
°  Srut.  3  Ed.  IV.  c   5.  ftat.  22  Ed.  IV.  c.  i.        «  Vid.  ant.  vol.  I.  6. 
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following  words  :  *'  Becaufc,  by  the  inordinate  and  in- 
''finite  indi6iments  and  prefentments,  as  well  of  felony^ 
"  trefpafs,  and  offences,  as  of  other  things,  which  had  oi 
*'  longtime  been  taken  before  IherifFs  in  their  counties, 
*'  under-fherifFs,  their  clerks,  bailiffs,  and  minifters,  at 
*'  their  tourns  or  law-days  ;  which  indi6tments  and  pre- 
**  fentments  were  oftentimes  affirmed  by  jurors  having  no 
^'  confcience,  nor  any  freehold,  and  little  goods ;  and  often 
"  by  the  faid  fheriffs'  menial  fervants  and  bailiffs,  and 
*'  their  under-fheriffs  ;  by  which  indi6i:ments  people  were 
**  attached  and  arrefled,and  put  in  prifon,  and  conftrained 
*'  to  make  grievous  fine  and  ranfom  ;  after  which  they 
**  would  be  enlarged  )',  and  the  indi6tments  embezzled  and 
"  withdrawn  :"  the  a£t  therefore  ordains  in  future,  that 
the  above  perfons  fliould  not  have  power  to  arrefl  any 
cne,  or  levy  fines  by  colour  of  indictments  fo  taken  ;  but 
they  fhould  deliver  all  fuch  indi6tments  to  the  juflices  of 
the  peace  at  their  next  felTions  of  the  peace,  under  the 
penalty  of  forty  pounds.  The  juftices  were  to  award  pro- 
cefs  thereon,  the  fame  as  if  the  indictment  was  taken  be- 
fore them  ;  and  to  arraign,  and  deliver  or  fine  the  defen- 
dants. The  cflreat  of  fuch  fines  was  to  be  delivered  to  the 
Iheriff,  who  was  to  forfeit  one  hundred  pounds,  if  he  ar- 
rcfted,  put  in  prifon,  or  levied  any  fine  before  he  had  pro- 
cefs  from  the  juftices.  This  a6t  did  not  extend  to  the  fhe- 
riffs  of  London,  nor  to  any  indidment  taken  within  that 
city.  Thus  did  the  quarter  fefHons  rife  in  conTequence  up- 
on the  deftru6lion  of  the  tourn. 

The  adminiftration  of  civil  juftice  in  one  particular  in- 
ftance  was  regulated  by  ftat.  17  Ed.  IV.  c.  2.  relating  to 
the  court  of  Piepowder.  This  court  was  for  the  determina- 
tion of  queftions  arifing  upon  contracts  in  fairs,  and  was 
generally  held  by  the  fheward  of  the  manor  where  the  fair 
was  kept.     The  difpatch  with  which  matters  were  decided 
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i-n  this  court,  as  well  as  other  reafons,  tempted  many  to 
bring  fuits  here,  that  belonged  properly  to  the  common 
law  :  to  prevent  this,  it  was  now  ordained,  that  in  fuch 
caufes  the  plaintiff  or  his  attorney  Ihould  fwear,  that  the 
matter  arofe  'within  the  bounds  and  jurirdi6^ion  of  the 
fair  ;  which  point  might  be  conteflied  by  the  defendant. 

The  ftatute  of  Henry  VI.  and  the  former  acts,  which 
confined  Iheriffs  under  great  penalties  to  the  exercife  of* 
their  office  for  a  fingle  year,  had  been  difregarded  during 
the  firfl:  three  or  four  years  of  this  reign.  As  this  was  at- 
tributed to  the  unfcttied  (late  of  things,  which  made  it 
convenient  to  avoid  a  change,  an  a6t:  was  paiTed  ^  for  in- 
<lemnifying  fuch  Iheriffs  againfl:  the  penalties.  Again,  ihe- 
riffs were  indemnified  againfl:  the  penalty  for  returning 
writs  after  the  6th  of  November,  if  they  had  not  received 
a  writ  of  difchargc  ^  :  for  the  appointment  of  new  Iheriffs 
being  on  the  morrow  of  jill  Souls,  they  did  not  receive 
their  patents,  nor  qualify  themfelves,  till  long  after  Mi- 
chaelmas term  ;  owing  to  which,  there  was,  before  this 
a£l,  achafm  during  that  interval  in  the  office  of  fheriff.. 
The  provifions  of  this  a6t  were  enafted  more  generally  in 
another '{latute  b,  which  gives  the  old  (heriffs  authority  to 
do  every  a6l  belonging  to  the  office  during  Michaelmas 
and  Hilary  terms,  unlefs  they  were  lawfully  difcharged. 

The  playing  at  certain  games  was  forbid  by  ftat.  1 7  Ed. 
IV.  c.  4<^.  and  thofe  who  fuffered  them  to  be  ufed  in  their 
houfes  or  other  places,  were  to  be  imprifoned  for  three  years, 
and  forfeit  twenty  pounds.  In  confideration  of  the  frequent 
trouble  that  freeholders  were  put  to  in  the  county  of  Mid- 
dlefex  more  than  in  any  other  county,  as  they  were  called 
upon  to  attend  on  juries  in  the  four  courts  at  Weffminffer, 
befides  the  quarter  feffions,  and  the  like  ;  and  becaufe  upon 
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V  HAP.  XX.     the  venire^  or  habeas  corpora,  an   cfToin  might  be  eafl  hj 
^'X^^^iRY^     ^^^  plaintiff,  or  defendant,  and  then  all  the  jurors  would 
£DW.  IV.      be  put  in  default ;   it  was  ordained,  that  in  fuch  cafe  the 
jurors  fhould  be   demanded  at   the   fourth  day  of  the  re- 
turn, and  the  appearance  of  fuch  as  were  prefent  be  re^ 
corded  ^. 

^Stat.  8  Ed.  IV.  c.  j* 
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Tenures— Knight's  Service  —  Efcuags — Socage — Serjeanty^^ 
Homage— Fealty—Villennge  — Of  Copyholds—Of  Rents  — 
Ejiates  Tail — Perpetuities  declared  void— Recoveries  to  bar 
Entails— Taltar urns  Cafe— Of  Dower— Tenant  at  Will 
— Efiates  upon  Condition — Mortgages — Gf  Parceners— 
Jointenants — Tenants  in  Common — Attornment — Feigned 
Recoveries— Of  Ufes — Their  Nature  and  Properties — 
jin  Executory  Devife—Of  Chattels — Of  ContraSis, 

TH  E   declfions  of  courts  during  thefe  reigns  prefent    cHAP.  XXI. 
many  intereftins:  points  of  hiftorical  Inveftigatlon.    ^ ^7,,-' 

"'  r  1       L'     L       HENRY  Vli 

Among  other  fubjefts  of  Improvement,  we  lee  the  birth  £dw.  IV. 
of  that  fyftem  of  equity  which  is  adminirtered  by  the  court 
of  chancery;  wc  find  the  dodrlne  of  ufes,  and  the  applica- 
tion of  a  common  recovery  to  the  barring  of  efiates  tail 
fully  eflabliflied.  Thefe  were  topics  unknown  to  our  old 
law.  In  the  mean  time,  the  learning  cf  real  actions  gra- 
dually gave  way,  perfonal  writs  became  more  frequent,  and 
pleading  grew  into  a  fcience  of  much  nicety  and  refine- 
ment: in  fhort,  the  whole  face  of  the  law  feems  to  be  af- 
fuming  that  chara6ler  which  it  has  retained  to  this  prefent 
day.  So  large  a  field  is  here  opened,  that  fhould  we  only 
go  into  fuch  paflages  of  this  period  as  feem  properly  to  be- 
long to  the  juridical  hiflorian,  wc  might,  perhaps,  engage 
further  than  every  reader  would  be  difpofedto  follow:  we 
fliall  therefore  content  ourfelve*  with  felc£linsc  certain  heads 
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CHAPEL     of  inquiry  that  fland  more  eminently  diftinguiflied  from 
HENRY  VI.     the  many  others  which  are  furnilhed  by  the  valuable  re- 
ports of  thefe  times. 

In  the  time  of  Glanville  and  Bradon,  when  tenures 
were  in  all  their  vigour,  we  gave  an  account  of  their  diffe- 
rent kinds  from  the  works  of  thofe  two  writers.  Since 
thofc  days,  great  revolutions  had  happened  in  this  fort  of 
property,  which,  however,  did' not  fo  much  alter  the  law, 
asobfcure  the  evidence  by  which  di{lin6l  tenures  were  to 
he  known.  Thus,  knight* s  fervice  and  focage  were  dill 
the  principal  fpecies  of  tenure;  but  as  \.\\t  fevuitium  mili- 
tare  was  performed  by  very  few,  and  that  rarely,  (this  fer- 
vice having  given  way  to  the  employment  of  hired  troops) 
and  as  the  ferv hi um  folae  was  now  no  where  known,  but 
was  univerfally  commuted  for  certain  rents  and  other  com* 
penfations,  it  was  neceffary  to  recur  to  other  evidences  of 
thefe  two  tenures,  in  order  to  pronounce  which  was  knight- 
fervice^  and  which  w^sfocoge  ;  or,  in  other  words,  which 
was  and  which  was  not  to  be  burthened  with  ward,  mar- 
riage, relief,  and  other  cafualties  ;  thofe  being  the  grand 
points  which  interefled  both  lord  and  tenant. 

In  order  therefore   to   afcertain    this,    many  circum- 

flances  were  to  be  confidered  ;  fuch  as  whether  the  tenant 

did  homage   or  fealty  ;   whether  he  rendered  fervices  that 

were  certain  or  uncertain,  and  the  like  :  and  from  a  com- 

parilon   of  thefe  properties   and  incidents,  the  conclufion 

was  to  be  drawn,  whether  the  land  in  queftion  was  held  by 

kn!ght\  fervice^  or  in  focage;  for  under   one  of  thofe    it 

muft   be    ranked,   whether   it  was  efcuage^  grand  or  petit 

ferjeantyy    burgage,    or    any   other  fpecial   denomination, 

which  was  merely  defcriptive  of  certain   modifications  of 

thoie  two  principal   holdings.     Our  curiofity  is  naturally 

led  to  enquire  into  the  alterations  that  had  taken   place  in 

fo  important  a  part  of  the  law  of  real  property  as  tenures, 

fince  thofe  early  periods  when  this  fubjed  was  canvafTed  fo 

much  at  length.     Some  ftatutes  had  been  made  at  different 

times 
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times  to  corre6l  the  Inconveniences  arifingfrom  tenures, 

and  feme  fmail    variation  had  been  effected  by  the  reiolu- 

tions  of  courts;  but  upon  the  whole,  the  leading  ideas  ftill       Luw.  iv; 

maintained  their  ground.  ' 

For  example,  in  km;rhfs  fervice^  It  was  {lill  the  law,  ,..,,,  . 
that  when  the  tenant  uied,  leaving  an  heir  male  under 
21  years,  the  lord  fhould  have  the  land  till  he  arrived  at 
fuch  age  ;  and  if  he  was  not  married,  the  lord  was  alfo  lo 
have  the  marriage.  But  if  it  was  an  heir  female,  and  ihe 
was  of  the  age  of  14  or  more,  the  lord  had  neither  the 
land,  nor  body  in  ward;  becaufe  flie  might  marry  one 
who  was  fufficient  to  do  the  fervice.  If  ihe  was  under 
14  years,  and  unmarried,  then  he  might  have  the  ward- 
fhip  of  the  land  till  fhe  was  16  years  old;  concerning 
which  point  fome  provlfions  had  been  made  by  the  ftat. 
Weftm.  I .  and  the  ftat.  Merton,  and  which  are  mentioned 
In  their  proper  places  e.  By  thefe  parliamentary  provlfions 
was  the  law  of  ward  and  marriage  governed  at  the  time  of 
which  we  are  now  writing.  As  to  relief,  the  law  was, 
that  where  the  tenant  held  by  a  whole  knight's  fee,  the  re- 
lief ihould  be  100  fhlllings,  and  fo  in  proportion  ^ , 

The  fervitium  ?nilitare  had  become  fo  generally,  com- 
muted for  the  fervitium  fcuti,  OT/cutagium,  as  mentioned 
by  Bra6ton  S,  that  efcuage  was  in  thefe  days  confidered  ai- 
med as  a  fubfUtute  and  convertible  term  for  knighfs  fer- 
rjlce  ;  fo  that  Littleton,  in  order  to  clear  the  fubjecS:,  felt 
himfelf  undei*  the  neceffity  of  declaring  exprefly,  *'  that 
many  tenants  held  by  knight  fervice,  who  yet  did  not  hold 
hy  efcuage^.'''  It  is  for  this  reafon  that  the  fame  writer, 
in  his  Book  of  Tenures,  begins  with  efcuage  as  the  chief 
and  mofl:  general  holding  In  the  kingdom,  and  then  goes 
on  to  knighCs  fervic^^  focage,  fcrjeanty,  and  the  others. 
We  have  feen,  in  the  time  of  Bratlon,  that  ih.\s  fervitium 
fcuti,  or  fcutagium,  was  called  iomciimcs  fervitium  regale, 

*  VId.  ant.  vol.  I.  2G0.  and  vol.      t  Vid.  ant.  vol.  I.  274. 
II.  Litt.  10?.  ^  LItt.  III. 

'  I.Itt.  112,  VId.  am.  vol,  I.  235. 
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CHAP.  XXI.  bscaufe  it  was  to  be  performed  to  the  king,  and  fexvitium 
*HEVRY  vf  fonnfecuniy  becaufe  it  was  not  performed  to  the  lord,  but 
EDW.  iv.  was  doneyirij,  and  without  the  lord's  jurifdiflion.  The 
account  of  the  tenure  by  efcuage,  as  given  by  Littleton, 
correfponds  with  all  thefc  terms.  The  inftance  he  gives 
is,  when  the  king  made  a  voyage  royal  into  Scotland ;  and 
then  thofe  who  held  by  efcuage,  were  to  be  aflelTed  accord- 
ing to  the  number  of  their  knights  fees '. 

Tho'  efcuage  was  due  by  tenure,  yet  becaufe  it  concern- 
ed almoft  the  whole  kingdom,  it  could  not  be  aiTefTed  but 
by  authority  of  parliament;  and  it  is  faid  that  efcuage  had 
not  been  aflelTed  fince  the  eighth  year  of  Edward  II. 
Wlien  Richard  II.  made  a  voyage  royal  into  Scotland,  the 
payment  of  efcuage  was  remitted  at  the  petition  of  the 
commons^.  When  efcuage  was  fo  afleflxd  by  parliament, 
every  lord  ufed  to  receive  the  fum  afl!efl!ed  on  his  tenants ', 
and  thofe  who  held  of  the  crown  paid  their  efcuage  to  the 
king.  i\.fter  fuch  parliamentary  afl"eflment,  a  lord  might 
have  a  writ  to  the  IherifF  of  the  county,  to  levy  the  fum 
due  ^,  or  he  might  diftrain ;  but  to  fuch  diftrefs  the  tenant 
might  plead,  that  he  was  with  the  king  for  40  days  in  his 
voyage  royal ;  and  the  iflfue  would  be  tried  by  the  certifi- 
cate of  the  marflial  of  the  king's  hoft,  in  writing  under 
feal.  So  obfolete  had  this  perfonal  fervice  become  in  the 
reign  of  Edward  IV.  that  the  author  before  quoted  fpcaks 
of  this  method  of  proof  as  depending  on  a  traditionary 
opinion,  which  had  not  been  confirmed  by  any  recent  expe- 
rience". Such  was  the  form  in  which  tenure  by  knight^ 
fervice  now  moftly  faewed  itfelf. 

The  idea  of  focage-tenurc  was  now  confined  to  this 
definition  ;  namely,  where  a  tenant  held  by  certain  fervice 
for  all  m.anner  of  fervices,  provided  fuch  fervice  was  not 
hiight-frvice;  as,  where  a  man  held  his  land  by  feal- 
ry  and  certain  rent,  for  all  manner  of  fervices  ^  or  held  by 

'  Litt,  97.  »  Litt.  loi. 

*  I  Inft.  72.  b.  ■  Ibid.  104. 
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homage,  fealty,  and  certain  rent,  for  all  manner  of  fer-    CHAP.  xxi. 
vices  ^;  or  if  a  perfon  held  by  fealty  only  :    in  fhort,  every     henry~vi 
tenure  which  was  not  a  tenure  in  chivalry,  was  tenure  in       IDW.  iV. 
focage  P.     And  the  principal  difference  between  thefe  two 
tenures  was,  whether  the  fcrvice  was  certain  or  uncertain; 
the   latter  being  the    grand   criterion  that  diftinguilhed 
knight's  fervice,  and  the  former  focage-tenure  :  for  even 
cfcuage,   if   it  was  a  certain  fum,  was  confidered  as  a  fo- 
cage-tenure.    Thus,  if  a  man  was  to  pay  half  a  mark  for 
cfcuage,  whenever  that  alTefTment  was  made  by  parliament, 
whether   at  a   greater  or  lefs  fum,  this  was  focage,  on 
account  of  the  fum  being  certain   and  unalterable  ;   but 
where  the  efcuage  was  uncertain,   notwithftanding  it  might 
have  been  lowered  by  agreement  to  one  half  or  one  quar- 
ter of  the  parliamentary  taxation,  yet  fuch  a  holding  was 
ilill  by  an  uncertain  efcuage,  and  fo  was  deemed  knight- 
fcrviceq.     Again,    if  a   certain  rent  was  to  be  paid  for 
caftle-guard,    it  was   focage-tenure;    but    if  the  tenant 
ought  to  do  caftle-guard  in  perfon,  or  by  another,   it  was 
knight-fcrvice  r. 

We  have  feen  how  the  law  flood  in  the  time  of  Glanville 
and  Bra<5lon,  concerning  the  wardlhip  of  focage-tenants «. 
What  had  been  delivered  by  thofe  authors  is,  for  the  moll: 
part,  now  confirmed  by  our  great  oracle  on  the  law  of  tenures 
inlatcrtimes.  Ifa  tenant  in  focage,  fays  Littleton,  died,  leav- 
ing iflue  within  the  age  of  14  years,  then  ihtprochein  amy^  or 
next  friend  to  the  heir,  who  could  not  inherit  the  land,  was 
to  have  the  wardlhip  of  the  land  and  the  heir,  till  his  age  of 
14  years,  und^v  tht\.\\.\tQ{  guardian  in  focage.  Thus,  if 
the  inheritance  came  ex  parte  maternay  the  guardian  was 
to  be  the  next  coufin  on  the  part  of  the  father,  and  fo  vice 
verfd,  according  as  it  had  been  laid  down  by  Glanville  and 
Bra^on.     When  fuch  heir  arrived  to  the  age  of  14  years 


•  Litt.  117.  «  Litt.  J2I. 

»  Ibid.  118.  «  Vid.  ant.  vol.  L  286,  iSS. 
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CHAP,  XXI.  complete,  lir anight  enter  and  oufl:  the  guardian,  and  oc* 
^^^^,^^  ,„  cupy  the  land  himfelf.  The  j^uardian  was  not  to  take  the 
EDW.  IV.  profits  of  the  inheritance  to  his  own  ufe,  but  was  to  render 
an  account  thereof  to  the  heir,  with  an  allowance  of  all 
reafonable  cods  and  charges  ;  and  if  fuch  guardian  married 
the  heir  within  the  age  of  fourteen  years,  he  was  to  ac- 
count for  the  value  of  the  marriage,  although  he  took  no- 
thing for  the  value  ;  for  the  law  expected  he  (hould,  and 
it  was  his  own  folly  y  fays  Littleton,  if  he  did  not  ;  but  he 
would  be  excufed,  if  he  had  procured  him  a  match  of  as 
much  value  as  the  marriage  of  the  heir  ^  A  ftranger  who 
occupied  the  inheritance  as  guardian,  would  be  equally 
liable  to  account  ;  for  he  would  not  be  permitted  to  plead 
he  was  not  next  friend,  but  mutl  anfwer,  whether  he  had 
occupied  the  land  or  not.  If  the  guardian  continued  to  oc-  11 
cupy  till  the  heir  was  twenty-one  years  of  age,  it  was  a 
doubt  whether  the  heir  fhould  have  account  againfl:  him 
as  guardian  or  as  bailiff". 

There  was  this  difference  between  a  guardian  in 
chivalry  and  in  focage,  that  if  the  former  died  during 
the  minority  of  the  heir,  his  executor  had  the  wardfhip  ; 
but  it  was  not  fo  of  a  guardian  in  focage  who  died  before 
the  heir  had  attained  his  14th  year  ;  for  then  it  went  to 
another  procheln  arny,  to  whom  the  inheritance  could  not 
defcend  :  this  difference  was  owing  tothe  former  guardian's 
taking  the  profits  to  his  own  ufe,  and  the  latter  not.  It 
was  held,  that  no  writ  of  account  lay  againft  the  executors 
of  a  guardian  in  focage,  unlefs  it  was  for  the  king  *. 
The  relief  in  focage-tenure  was  a  year's  rent  y ;  and  be- 
caufe  the  lord  had  no  wardfhip  in  this  tenure,  he  had  re- 
lief in  all  cafes,  whatfoevcr  might  be  the  age  of  the  heir  ; 
and  he  might  diftrain  for  it  forthwith  upon  the  death 
of  the  tenant  2.     Indeed,  if  the  rent  happened  to  confifl:  in 

»  LItt.  123.      -Ibid.  124..       *  Ibid.  125.     ^Ibld.  126.    '  Ib'id.  117. 
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paying  a  rofe,  or  fome   other  production  of  the  earth,  he     Chap.xxi. 
muft  wait  till  the  feafon  would  turnifli  it  ^.  liLNRYVl 

The  title  to  ward,    like  mofl  other  confiderations  ari-       ildw.  iv. 
fingupon  landed  property,  was  perplexed  with  the  modifica- 
tions that  eilates  had  been  made  i'ubje6t  to  in  the   prelent 
mode  of  conveyance.     However   plain  the  law  might   be 
when  the  lord  and  tenant  held  in  fee-fimplc,  it  was  a  mat- 
ter of  fome  nicety  to  decide  what  tenant  ihould  be  in  ward, 
where  there  were  reverfions  and  remainders.     The  courts 
had  long  laid  down  fome  rules  upon  this  head,  and  many 
points  of  this  fort  were  agitated  during  the  prefent  period. 
It  had  long  been  held,    that  where  land  was  leafed   for 
life,  with  a  remainder  over  in  fee,  and  the  remainder-man 
died  during  the  life  of  the  particular  tenant,  leaving  a  foa 
under  age,  the  lord  Ihould  not  have  the  fon  in  ward  ;   but 
whenever  the  tenant  for  life  died,  and  the  fon  entered,  he 
was  to  be  in  ward,   becaufe  he  was  in  as  heir  to  his  father. 
t  But  where  a  leafe  was  made  for  life,  referving  the  reverfion 
to  the  leflbr,  the  lord  would   in  fuch  cafe  have  the  ward 
and  marriage  ^.  The  fame  if  a  gift  was  made  in  tail  with  a 
reverfion  ;    for  the  donee  was  confidered  as  holding  of  the 
reverfioner,    and  the  ifTue  was  to  be  in  ward  to  him  ;   the 
reverfioner  continuing  to   hold  of  the  lord    paramount  <=  ; 
whereas  in  cafe  of  a  remainder,    the  tenant  for  Hfe,  or  in 
tail  in   pofTeffion,    was  the  very  tenant  to  the  lord  para- 
mount.    The  title  to  wardlhip  was  frequently  involved  in 
difficulties   from  the   following  confiderations  ;    from  the 
king's  prerogative,    where  a  tenant  held  one   fee  of  the 
king,   and  others  of  common  perfons  ;    from  a  feoffment 
made  by  collufion  to  avoid  the  wardfhip  of  the  heir  ;  from 
claims  depending  on  priority  and  pofleriority  ;  and  either 
of  thefe,  when  mixed  with  queflions  of  eftates,   with   dif- 
continuances,    difleifins,  and  remitter,  tended  very  much 
to  perplex  the  law  refpecling  rights  of  wardlhip'^. 

»  Litt.  129.  ^  33   Hen.  VI.  55.  33  Hen.   VI. 

'>0.  N.  B.  96.  j^.  15  Ed.  IV.  lo. 
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Having  confidered  the  nature  of  focage  in  genera),  we 
fliall  make  fome  few  obfervations  upon  the  fevcral  fpecies 
of  it.  SucceiTive  determinations  had  contributed  to  make 
fome  alteration  in  the  notion  of  tenure  by  ferjeatity^  which 
is  now  defcribed  as  differingfomewhat  from  the  fame  tenure 
in  the  time  of  Bra6lon  <=.  It  was  now  laid  down,  that^r^«^ 
Jerjeanty  muft  be  a  holding  of  the  king,  and  of  him  only, 
by  fuch  fervices  as  ought  to  be  done  in  proper  perfon  to 
the  king  :  as  to  carry  the  king's  banner  orlance;  to  lead 
his  army,  to  be  his  marlhal,  carry  his  fword  before  him  at 
rhe  coronation,  to  be  his  carver,  his  butler,  one  of  his 
chamberlains  of  the  receipt  of  the  exchequer,  or  other  fer- 
vice  ^ :  to  find  a  man  for  the  war  s  was  alfo  a  grand  ferjean- 
ty.  The  fame  fervice  made  the  tenure  different,  accord- 
ingly as  the  land  was  held  of  a  private  perfon,  or  of  the 
king.  Thus  land  held  by  the  fervice  of  cornage,  to 
wind  a  horn  when  the  Scots  came  into  the  country,  was 
grand  ferjeanty,  if  held  of  the  king  ;  yet  if  held  of  a  pri- 
vate perfon^  it  was  not  grand  ferjeanty,  but  knight-fer- 
vice,  and  drew  to  It  ward  and  marriage  ;  for  none  could 
hold  by  grand  ferjeanty  but  of  the  king  only  ^.  Grand  fer- 
jeanty again  difFered  from  efcuage,  inafmuch  as  thofe  who 
held  by  efcuage  ought  to  do  their  fervice  out  of  the  realm  ; 
but  thofe  who  held  by  grand  ferjeanty  were  to  perform 
their  fervice  within  the  realm,  as  appears  by  moft  of  the 
above  inftances  '\  One  who  held  by  grand  ferjeanty,  was 
confidered  as  a  tenant  by  knight-fervice  ;  for  he  was  liable 
to  ward,  marriage,  and  relief  ;  but  no  efcuage  could  be 
demanded  of  him,  unlefs  it  was  alfo  a  tenure  in  efcuage  l^. 

Tenure  h^j  petit  ferjeanty  was  now,  like  the  former, 
always  a  holding  of  the  king,  and  him  only  ;  to  yield  to 
him  a  bow,  a  fword,  dagger,  knife,  lance,  a  pair  of  gloves, 
an  arrow,  or  other  fmall  things  belonging  to  war.     This 


*  Vid.  anr.  vol.  I.  273, 
'I'irt.  153. 
•Ibid.  js;. 
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fervicc  was  confidered  in  efFe£t  but  as   focage  ;   for   the    chap.  xxi. 
tenant  was  not  obliged  to  go,    or   do  any  thing    in  perfon    jit^'^v  vr, 
touching  the  war,  but  merely  to  pay  yearly  certain  things       £i^vv.  vi. 
to  the  king  K     Such  were  the  natures  of  grand  and  petit 
ferjeanty  at  the  period  of  which  we  are  now  writing  :  there 
are  feveral  marks  of  difference  between  this  defcription  and 
that  given   by  Bra6ton  ;    the  principal  of  which  ir,   that 
both  were  now  required  to  be  held  of  the  king  ^. 
|p      There    was     a   fpecies    of    focage   called    tenure  in 
^wr^^^f ;  which  was,  where  there  was  an  antient  borough, 
and  thofe  who  had  lands  therein   held  them  of  the  king, 
or  of  fome  lord,  by  a  yearly  rent  ".     This  was  fo  called, 
fays  Littleton,  '*  becaufe  they  were  holdcn  of  the  lord  of 
*'  the  borough."^     It  was  befides  reafonable,  that  this  fpe- 
cies of  focage  fhould  be  diftinguifhed  from  others,  as  lands 
under  this  defcription  were  governed,  very  often,  by  a  pe- 
culiar cuilom  differing  from  the  common  law.     Thus,    in 
fome  boroughs  it  was    the  cuftom  for  the  youngeft  fon 
to  inherit  fuch   burgage-tenures  ;    which  ufage  v/as  called 
Burough-EngUJh  "^  :  in   others,   the  wife  ufed  to  have  all 
her  hufband's  lands  in  dower  :   in   others,   a  man  might 
devifehis  lands  in  fee-fimple  by  his  lafl:  will,    and  the  de- 
vifee  might  enter  without  livery  of  feifin  ^. 

There  were  two   antient  tenures  that    had  received  a 

k  great  blow  from  the  ftatute  cfqnia  e^rptores,  ofc  18  Ed.  I. 
Thefe  were  tenures  in  frankalmolgne,  and  by  homage 
^unce/iralL  TznuTzm  franhalmcignew?.^^  when  Xdixxd  vi-jls 
granted  to  an  abbot,  dean  and  chapter,  a  parfon,  or  other 
religious  perfon,  and  his  fucceffors,  in  puram  et  perpetitam 
ehemofynam.  Such  perfons  were  bound  before  God  to 
make  orifons,  prayers,  malTes,  and  other  divine  fervices 
for  the  foul  of  the  grantor  and  thofe  that  were  his  heirs, 
and  the  profperity  and   long  lite    of  thofe  who  were  not. 

*  Litt.  159,  160.  •  Litt.  164. 

*  Vid.  ant.  vol.  II.  232.  p  Litt.  165. 

•Lite.  J62    163.  *Lict.  i66.    167. 
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Such  tenants,  lays  Littleton,  did  no  fealty,  or  other  earth-* 
ly  fervice,  all  \vhich  they  fupplied  by  the  above  fpiri- 
tual  acknowiedT;ment  and  remembrance  ;  and  there  was 
no  remedy.  In  cafe  of  remifTnefs  in  fuch  fervice,  but  com- 
plaint to  the  ordinary  or  vlfitor  ^.  However,  if  the  fervice 
lo  referved  was  fpccifically  and  certainly  named,  as  to  fing 
a  mafs  every  Friday,  or  every  year  at  fuch  a  day  to  fing  a 
placebo  cf  dirige,  ^c.  and  the  like  ;  or  to  find  a  chaplain, 
or  to  diftribute  alms  of  one  hundred  pence  to  a  hundred 
poor  men  at  fuch  a  day ;  in  fuch  cafes,  the  lord  might  dif- 
train  for  failure  of  fervice,  and  he  fhould  have  fealty  :  but 
this  was  not  properly  a  tenure  \n  frankalmoigne^  but  was 
cdWcdttnuvt  by  divine  fervice ;  and  fecms,  in  fome  mea- 
fure,  to  correfpond  with  what  Bradon  calls  in  liberam  et 
perpetuam  ehemofynam^  which  was  fubject  to  fervice,  be- 
caufc  the  epithet />z^r^zz«  was  not  added  in  the  deed  of  gift  ^ 
But  Littleton  feems  to  confider  thefe  two  cxpreflions  as 
equally  fignifying  frankalmoigne,  and  he  makes  the  dif- 
tindion  to  confift  in  the  fpecificatlon  of  fervice  ;  for  none, 
fays  he,  can  hold  in  frankalmoigne,  if  there  be  exprefTed 
any  manner  of  fervice  ^ 

Since  the  ftatute  of  quia  emptores^  no  gifts  could  be 
made  in  pure  alms,  or  in  frankalmoigne  ;  for  that  ftatute 
ordains,  that  none  fliould  alien,  or  grant  lands  or  tene- 
ments in  fee-fimple  to  hold  of  himfelt  ;  if,  therefore,  any  ':■ 
held  lands  by  knight^s  fervice,  and  granted  by  licence  in 
frankalmoigne,  the  religious  grantee  would  immediately  \ 
hold  by  knight's  fervice  of  the  fame  lord  of  whom  the 
grantor  held,  and  not  of  the  grantor  The  king,  however, 
not  being  within  that  ftatu'-e,  might  ftill  grant  lands  in 
frankalmoigne  *.  A8;ain,  if  a  tenant  in  frankalmoigne 
aliened  thelmdtoa  leculir  pcrfon  in  fee-fimplc,  the 
grantee  would  be  required  to  do  fealty  to  the  lord,   becaufe 


»Litt.  133,  134,  135,  136, 
»  Vid.  anc.  vol,  I,  303. 
»Litt.  X37. 
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he    was  not  able  to  hold  in  frankaImoI"-ne,  and  the  law    CHAP.  XXi. 
would  not  allow  the  lord  to  be  deprived  of  all  fervice  y.    It     ^^^^^^(77^ 
was  for  a  fimilar  reafon,  that  lands  in  fankalmoigne  could       £DW.  iv. 
only  be  held  of  the  grantor  ;  for  if  there  was  lord,  mefne, 
and  tenant,  and  the  tenant  held  in  frankalmoigne,  and  the 
mefnalty  efcheated  to  the  lord  paramount,  then  the  tenant 
would  ceafe  to  hold  in  frankalmoigne,  and  would  hold  of 
the  lord  paramount  by  fealty  2.     Such  mefjie  grantor,  be- 
fore cfcheat,  was  by  the  nature  of  this  tenure  bound  to  ac- 
quit his  tenant   in  frankalmoigne  againft  the  lord  para- 
mount ^. 

The  tenure  by  homage  ancejlrall  is  another  holding 
that  received  a  check  by  the  ftatute  quia  emptores  ;  which 
provifion,  as  it  enlarged  the  power  to  alien,  gave  tenants 
an  occafion  of  breakinsr  the  mutual  connexion  on  which 
this  tenure  depended.  For  this  tenure  fubfifted  only  where 
there  was  a  double  prefcription,  both  in  the  blood  of  the 
lord  and  of  the  tenant ;  that  is,  where  the  tenant  and  his 
anceftors  had  held  the  fame  land  of  the  lord  and  his  an- 
ceftors  time  out  of  memory  of  man,  and  had  done  ho- 
mage. This  tenure  is  fpokcn  of  by  Bra6ton  as  a  very 
common  holding  in  his  days :  mod  of  that  which  he 
fays  on  the  dependence  between  the  lord  and  his  homa- 
ger, and  upon  the  warranty  that  follov/ed  from  the  doing 
of  homage,  feems  to  refer  to  this  pure  and  original  tenure 
by  homa^  ^,  As  alienation  becaame  more  frequent  and 
cafy,  the  number  of  thefe  holdings  diminiflied,  and  pro- 
bably very  few  were  in  being  in  the  reigns  of  Henry  VL 
and  Edward  IV.  However,  the  legal  confideration  of 
homage  anceftrall  was  treated  in  the  fame  way  as  in  the 
early  period  of  our  law.  Thus  it  was  held,  that  the  fer- 
vice  of  homage  anceftrall  drew  to  it  an  implied  warranty, 
and  an  acquittal  againft  the  lord  paramount,  when  homage 
had  been  once  done  by  the  tenant  to  the  lord  «=.    So  flridily 

^'Litr.  139.  k  vid.  ant.  vcl.  I.  277. 
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was  a  privity  and  prefcription  required  bylaw,  that  flionld 
fuch  a  tenant  alien  and  take  back  an  eftate  in  fee  from  the 
alienee,  though  he  held  the  land  by  homage,  yet  it  wouFd 
not  be  homage  anceftrall,  nor  could  he  have  the  warranty 
and  acquittal  incident  to  fuch  tenure  ^.  It  is  plain,  from 
the  natui  e  of  the  thing,  that  a  tenant  by  homage  anceftraU 
might  hold  either  by  knight-fervice  or  focage^. 

Th3S  brings  us  to  fpeak  of  homage  in  general,  which, 
as  well  ^s  fealty,  is  treated  by  Littleton  in  the  way  in  which 
it  had  been  delivered  by  our  antient  writers.  Homage  and 
fealty  were  the  great  bonds  between  lord  and  tenant,  and, 
when  once  eflablifhed,  were  too  facred  to  be  altered  in 
fubftance.  Notwilhftanding  they  have  been  frequently 
mentioned  before^,  yet  the  nature  of  our  inquiry  calls  upon 
us  to  lay  before  the  reader  fuch  new  lights  as  are  furnifhed 
in  the  more  advanced  ftages  of  the  hiftory  of  our  tenures. 

Homage  is  dated  by  Littleton  to  be  the  moft  honoura- 
ble and  mod  humble  fervice  of  reverence  that  a  frankte- 
nant  could  do  to  his  lord  5  for  he  was  to  be  ungirt  and  his 
head  uncovered  ;  the  lord  was  to  fit  ;  the  tenant  was  to 
kneel,  and  hold  his  hands  jointly  together  between  the 
hands  of  his  ford,  and  fay  thus :  *'  I  become  your  man 
•*  from  this  day  forward,  of  life  and  limb,  and  of  earthly 
*'  worlhip  ;  and  unto  you  ihall  be  true  and  faithful,  and 
^'  bear  you  faith  for  the  tenements  that  I  claim  to  hold  of 
**  you,  faving  the  faith  I  owe  to  our  fovereign  lord  the 
*'  king  ;"  and  then  the  lord,  ftill  fitting,  was  to  kifs  him. 
But  if  the  tenant  was  a  man  of  religion,  or  a  woman  fole, 
it  was  thought  not  decorous  for  fuch  a  perfon  to  fay,  "  I 
*'  become  your  man,  or  your  woman  5"  therefore  they  ufed 
to  fay,  "  I  do  to  you  homage,  and  to  you  (hall  be  falth- 
*'  ful  and  true  ;  and  faith  to  you  fhall  bear  for  the  tenc- 
•'  ments  I  hold  of  you,  faving  the  faith  I  owe  to  our  fo- 
•*  vereign  lord  the  king  S."    If  the  tenant  held  alio  other 


*  Litt.  147. 

•  Ibic^.  152. 

'  Vid.i  ant.   vol.   I.    277.    and 


vol.  II.  311. 

e  Litt.  S5,  S6,  S7. 
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lands  of  other  lords,  he  added  hkewife  this  exception,  CHAP.  XXI. 
*'  And  faving  the  faith  I  owe  to  my  other  lords  ^  :"  which  hi.nry  vi. 
ceremony  correfponds  with  the  precedents  of  former  times.       IDV/.  iv. 

It  was  ftill  held,  as  in  Bradon's  time,  that  none  were 
to  do  homage  but  thofe  who  had  an  eftate  in  fee,  or  in  tail, 
in  their  own  right,  or  in  the  right  of  another  ;  for  it  was  a 
maxim  of  law,  **  that  a  tenant  for  life  fhould  neither  do 
*'  nor  receive  homajre.""  Thus  if  a  man  became  tenant  by 
the  courtefy,  he  was  to  do  homage ;  but  if  the  wife  died 
before  homage  done  by  the  hufband,  then  he  was  not  to 
do  homage,  becaufe  he   had  but  an  eftate  for  life'.     Ho- 
mage was  to  be  done  only  once  in  the  tenant's  life  ;  there- 
fore, though  he  was  obliged  to  do  fealty  to  the  heir  of  his 
lord,  he  was  excufed  from  homage  ^.     The  fame  if  the  lord 
granted  the  fervices,  and  the  tenant  attorned,   he  fhould 
not  be  compelled  to  do  homage,  but  fhould  do  fealty,  not- 
^  withdanding  he  had  done  it   before  ;  for  fealty  was  inci- 
dent to  every  attornment  of  the  tenant,  when  the  feignory 
was  granted.     But  it  was  not  the  fame  upon  a  recovery  as 
upon  a  grant ;  for  if  a  ftranger  recovered  againft  the  lord 
upon  a  pracipe,  the  tenant  was  obliged  to  do  homage  again 
to  the  recoveror  '.     Many  cafes  are    ftated    by  Bra6lon, 
where  the   lord  might    transfer  the   homage,  and  the  te- 
nant, of  courfe,  be  compelled  to  do  homage  a  fccond  time, 
all  which  feem  now  not  to  be  law  "^. 

When  the  tenant  did  fealty,  he  was  to  hold  his  right 
hand  upon  the  book,  and  fay  thus  :  ^'  Know  you  this,  my  ""  ^* 
*'  lord,  that  I  (hall  be  faithful  and  true  to  you,  and  faith  to 
N  *'  you  (hall  bear  for  the  lands  which  I  claim  to  hold  of 
**  you  ;  and  that  I  fhall  lawfully  do  to  you  the  cuftoms 
'•  and  fervices  which  I  ought  to  do  at  the  terms  affigned, 
"  fo  help  mie  God,  and  his  faints ;"  and  then  he  was  to 
kifs  the  book.  He  was  not  to  kneel  when  he  did  his  feal- 
ty,   nor  make    fuch   humble    reverence    as    in  homage. 

''  LItt.  S9.  »  L'ttt,  149. 

'  Ibid.  90.  »  Vid.  anr.  voJ.  I.  iSr. 

^  Ibid.  143. 
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Again,  homage  could  only  be  done  to  the  lord  himfelf  j 
but  thefleward  of  the  lord's  court  or  bailiff  might  take  the 
fealty  ". 

Fealty  was  incident  to  all  manner  of  tenure,  except 
tenure  in  frankalmoigne ;  and  it  was  no  u-ncommon  te- 
nure to  hold  by  fealty  only  °.  Thus  if  lands  were  let  for 
term  of  life,  without  referving  any  rent,  the  tenant  was 
flill  to  do  fealty  to  the  lefTor,  becaufe  he  held  of  him.  For 
the  fame  reafon  it  was  faid,  that  a  termor  for  years  fliould 
do  fealty  to  the  leffbr  ;  fuch  a  lelTee  being  faid,  in  the  writ 
of  wade,  to  bold  oi^  the  leflbr  ;  but  a  tenant  at  will,  as  he 
had  no  fure  eftate,.  was  not  to  do  fealty.  Thofe  who  held 
by  copy  of  court-roll,  by  the  cufliom  of  a  manor,  (which 
new  defcription  of  tenants  will  be  confidered  prefently) 
WTre  bound  to  do  fealty  P. 

We  have  hitherto  confined  our  difcourfe  to  free  te- 
nures ;  it  remains  to  add  fomething  upon  the  fubje6l  of 
tenure  in  villenage,  and  the  new  tenures  that  had  lately 
been  growing  out  of  it. 

Since  the  time  of  Henry  III.  little  has  been  faid  of  vil- 
lenage, confidered  either  as  a  condition  in  fociety,   or  as  a 
tenure  9.    The  proper  and  primary  notion  of  villenage  was, 
when   a   perfon,  being  villain  to  a  lord,  held  alfo  of  that 
lord  certain  lands  or  tenements  at  the  will  of  the  lord,  to 
do  villain-fervices  ;  as  to  carry  the  lord's  dung  out  of  the 
city,  or  off  the  manor,  to  put  it  upon  the  land,  and  fimilar 
predial  labours.     But  fuch  had  been  the  revolutions  in  fo- 
ciety, and  the  changes  of  property,  it  now  very  commonly 
happened,   that  fome  perfons  who  were  free,  had  become 
pofi"efi"ed  of  lands  burthened  with  fuch  fervices  j   and  fuch 
tenure  was  fiill  called  villenage,  tho'  the  perfons  themfelves 
were  no  villains.      Others,   on   the  contrary,    who    were 
villains,  had  yet  no  land  at  all  to  hold  in  lieu  of  fuch  fer- 
vices,  which  they  were,    neverthelefs,  fiill  bound  to  per- 


*  Litt.  91,  92. 

•  Ibid,  130,  131, 


P  Litt.  132. 

9  Vid.  ant.  vol.  I.  26?,  269,  270. 
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form.     Another  change  that  had  taken  place  was,  that  the    CHAP.  XXI. 

vlllain-fervices  were  no  longer  indeterminate,  and  wholly     henry  vi. 

at  the  will  of  the  lord,  as  in  the  time  of  Bradon,  but  were       EDVV.  I-V. 

univerfally  limited  (as  even   in  his  time  they  were  in  the 

cafe  of  one  fort  of  villains,  called  villain-fockmen)  by  the 

cuftom  that  had  immemorially  prevailed  in  the  manor  ^. 

Thus  the  univerfal  chara6i:er  of  tenure  invillcnage,  was  a 

holding  according   to  the  cujlom  of  a  manor,  or  otherwife  at 

the  will  of  the  lord-.     With  this  qualification,    the  law  of 

villenage  ftood  moflly  on  the  footing  it  was  on  in  the  age 

of  Bra6ton. 

As  to  the  perfons  of  villains,  they  were  either  fuch  by 
prefcription,  fo  that  a  villain  and  his  anceftors  had  been 
villains  time  out  of  mind  of  man,  or  by  acknowledgment 
and  confeffion  in  a  court  of  record  ^  Again,  villains  were 
faid  to  ht  regardant,  OT  in  grofs*  The  former  were  in  the 
nature  of  the  original  and  proper  villains,  namely,  fuch  as 
had  belonged,  they  and  their  anceftors,  to  a  manor,  time 
out  of  the  memory  of  man.  The  latter  were  fuch  as 
had  been  granted  by  deed  from  one  to  another,  in  confe- 
quence  of  which  they  became  villains  in  grofs,  and  not  re- 
gardant :  a  man  and  his  ancedors  might  perhaps  have  btca 
leifed  of  a  villain  and  his  ancedors,  who  were  fuch  in 
grofs,  beyond  the  memory  of  man  ",  A  man  who  con- 
fefTed  himfelf  a  villain  in  a  court  of  record,  was  a  villain  in 
grofs  ^.   A  female  villain  was  called  a  niefe  V. 

These  were  the  divifions  and  fpecies  of  villains.  Some 
points  of  law,  as  now  underflood,  concerning  this  fort  of 
perfons,  were  as  follow.  If  a  villain  took  a  free  woman  to 
wife,  and  had  iffue,  the  children  were^  confidcred  by  the 
law  as  villains  ;  on  the  other  hand,  if  a  niefe  married  a 
freeman,  the  ilTue  were  free.  In  this  an  analogy  feems  to 
have  been  prefervcd   tov.'ards  our  law  of  defcents,  which 

'Litt.  172.  "  Litt.  i8t.  182, 

-'  Ibid.  ^  Ibid.  jS;. 

« lb.  175.  y  Ibid.  186. 

gave 
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CHAP.  XXI.     gave  a  preference  to  the  male  line,  in  dire8;  contradi(^ioft 
'",  J' -.   ~,      to  the  civil  law,  which  in  a  fimilar  cafe  pronounced,  that 

HLNRY  VI.  '  * 

LDW.lV.  partus  fequltur  ventrem'^.  The  fentence  of  the  law  againll 
a  baftard,  that  he  was  quafi  nulliusfiliuSf  was  permitted,  in 
this  inflrance,  to  operate  in  favour  of  fuch  perfons,  for  no 
baftard  could  be  a  villain  by  defcent ;  nor  of  courfe,  any 
othcrwife  than  by  confefllon  in  a  court  of  record  ^. 

It  was  an  old  rule,  that  quUquid per  fervum  acquiritur, 
id  domino  acquiritur ;  and  this  ftill  prevailed  with  all  its 
influence.  Thus,  tho'  a  freeman,  by  purchafing  land 
held  in  villenage,  did  not  lofe  his  freedom,  yet  a  villain 
might  make  free  land  become  villain  to  his  lord  ;  as  where 
a  vilain  purchafed  land  in  fee-fimple,  or  fee-tail,  the  lord 
nf  the  villain  might  enter  thereon,  and  oud:  the  villain 
and  his  heirs  for  ever  ;  and,  if  he  plcafed,  might  after- 
wards grant  the  fame  land  to  the  villain,  to  hold  in  ville- 
nage  ^.  But  if  the  villain  aliened  before  the  lord  entered, 
then  the  lord  was  precluded  from  entering  at  all,  having 
nothing  to  blame  but  his  own  negle6t  :  the  fame  of  goods, 
if  the  villain  fold  or  gave  them  before  they  were  feized  by 
the  lord.  In  cafe  of  goods,  it  was  fuflicient  if  the  lord 
claimed  the  goods  openly  among  the  neighbours,  and  feiz- 
ed part  in  name  of  the  whole,  for  this  gave  him  a  com- 
plete poiTelilon  of  the  whole  ^  ;  but  in  both  cafes  of  lands 
and  goods,  the  king  might  follow  them  into  whatfoever 
hands  they  paiTed,  for  nullum  tempus  occurrit  regi^.  Where 
a  reverlion  or  an  advowfon  was  purchafed  by  a  villain,  it 
was  enough  for  the  lord  to  claim  it  in  the  above  way,  dur- 
ing the  lite  of  the  particular  tenant  or  incumbent «.  A 
villain  was  held  competent  to  fue  all  manner  ofadions 
againft  any  perfon  but  his  lord  ;  and  even  againfV  him, 
he  might  have  an  appeal  of  his  anceftor's  death.  A  niefe 
might  have  an  appeal  of  rape  ;    a  villain  might  have  an 

^  Litt.  jS-.  Fortercue.  c.  4.2,  *=  Litt.  177. 

■  Litt.  j:.S.  ^  Ibid.  178. 

•  ibid.  172.  «  Ibid.  179,  180. 
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a(^Ion  as  executor  againfl:  his  lord,  becaufe  it  was  to  the 
ufe  of  the  teftator.  But  in  all  thefe  cafes  it  was  expedi-  "J^-ry^VU 
ent  for  the  lord  to  make  proteftation  that  the  plaintiff  was  £DW.  iv. 
his  villain,  otberwife  he  would  be  infranchifed,  even  tho' 
the  matter  was  finally  determined  for  the  lord,  and  againft 
the  villain,  ft  was  the  opinion  of  Littleton,  that  a  villaia 
could  not  have  an  appeal  of  mayhem  againfl;  his  lord,  be- 
canfe  he  would  recover  only  damages,  which  the  lord 
might  by  law  retake,  as  foon  as  they  were  taken  in  execu- 
tion; but  he  might  unqueftionably  have  an  indi6^ment  ^„ 
for  the  lord  was  not  allowed  by  law  to  maim  his  villain. 

If  a  villain  v/as  made  a  fecular  priefi:,  his  lord  might 
feize  him,  tho'  he  was  not  permitted  to  recover  him,  it  he 
had  entered  into  religion,  becaufe  he  was  then  confidered 
as  dead  in  law  ;  nor  couM  he  retake  his  niefe  if  a  freeman 
married  her  :  but  in  both  thefe  cafes  he  might  have  an 
action  ;  in  the  latter  againft  the  hufband,  and  in  the  for- 
mer againfl:  the  fovereign  of  the  houfe,  for  damages  ia 
taking  his  villain  without  his  licence  ^. 

Manumissions  were  generalJy  performed  by  deed,  but 
many  ads  were  confidered  as  implied  manumiflionso 
Thus  if  the  lord  made  an  obligation  to  his  villain  for  a  cer- 
tain fum  of  money  ;  or  granted  him  an  annuity  ;  or  let 
him  lands  for  a  term  of  years  by  deed  j  or  by  a  feoffment 
without  a  deed,  with  livery  of  feifin  ;  thefe  were  implied 
infranchifements :  but  not  fo  if  he  made  him  a  leafe  at 
tvill,  whether  with  deed  or  without,  becaufe  it  carried  no 
certainty  with  it  e.  If  the  lord  fued  a  pra:ipi  qu^d  reddat 
againft  his  villain  and  recovered,  or  was  nonfuit  after  apr 
pearancc,  this  was  conffrued  to  be  a  manumiffion,  be- 
caufe he  might  by  law  have  made  an  entry  without  fuit  : 
in  like  manner,  if  he  brought  an  a£tion  of  debt,  accompt, 
covenant,  trefpafs,  or  the  like  ;  for  fuch  fuit  was  wholly 
unneceffary,   as  he  had,  by  law,  a  power  to  imprifon  the 

•  LItt.  1S9,  J90,  191,  192.  194.  '  Litt   v'04,  205,  206,  207, 

'  Ibid.  Z02,  ■ 
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:,  CHAP.  XXT.  villain  and  take  his  goods ;  but  the  fame  conclufion  would 
HENRY  vi,  ^^^  ^^  drawn  from  an  appeal,  becaufe,  fays  Littleton,  the 
lord  could  not  hang  him  without  fuch  a  fuit.  However, 
if  the  appeal  was  found  againfl:  the  lord,  and  no  indiO:- 
ment  was  pending  to  fave  the  damages,  the  villain,  it  was 
thought,  would  be  infranchifed,  on  account  of  the  judg- 
ment for  damages  againfi:  his  lord  h. 

Thus  ftocd  the  law  refpe6^ing  fuch  perfons  as  dill  con- 
tinued in  a  {lateof  villenage.  Thefe  were  greatly  diminiflied 
in  number  ;  but  it  appears  from  what  has  juft  been  faid, 
that  their  condition  was  not  alleviated  from  what  it  had 
been  in  the  earlier  times  of  our  law.  While  the  perfons  of 
villains  were  left  to  labour  under  all  the  rigours  of  the  an- 
ticnt  villenage,  the  tenure  of  villenage  had  been  long  in  the 
Iiabit  of  incrcafing  its  franchifes,  and  had  now  obtained 
fome  degree  of  emancipation.  The  tenure  m  pure  ville- 
7iage  (as  was  before  obferved)  was  no  where  now  to  be 
found  ;  but  all  tenants  of  that  defcription  had  obtained  thofe 
privileges  which  Bra£i:on  gives  to  fuch,  as,  in  his  time, 
held  in  what  was  called  villain  Jocage  '.  Thefe  privileges 
lyere  filently  obtained  by  cuftom  and  ufage,  confirmed  by 
lapfe  of  time,  and  defended  by  the  legal  fecurity  of  prc- 
fcription.  As  the  land  fo  holden  ceafed  to  be  poflefled  in 
a  precarious  way,  it  begun  gradually  to  lofe  its  antient 
denomination.  In  the  4  Ed.  I.  we  find  mention  of  cujlu- 
marii  tenentes.,  which  probably  meant  the  very  perfons  in 
queftion  ^.  Towards  the  latter  end  of  the  reign  of  Ed- 
ward III.  we  meet  with  a  new  appellation  ;  and  as  the 
former  new  term  exprefied  the  foundation  and  title  to 
their  eftate,  the  latter  denoted  the  evidence  of  fuch  title  : 
they  are  Q.2\\tA  tenants  per  roll  folon  que  le  volunt  lefeigniour^. 
In  the  reign  of  Henry  IV.  they  arc  called  tenants  per  le 
^'erge,  which  was  exprefTive  of  their  peculiar  modeof  con- 


Of  copyholds. 


^  Litt.  208. 

'  Vid.  ant.  vcl.  I.  270, 


*  Stat.  Extenta  Manerll,  4  Ed.  I. 
»  42  Ed,  III.  35. 

veyance ; 


ENGLISH      LAW. 


313 


veyance  ^  ;  and  in  the  next  reign  ^  they  are  called  copy-    chap.  XXI. 

holders  °,  meaning*  the  copy  ofthe  r^.Vof  the  lord's  court.        <— y— ^ 
...  .  I-lENRY  VI. 

At  the  period  of  which  we  are  now  writing,  this  new       edw.  iv. 
holding  had  become  an  acknowledged  branch  of  the   law 
of  tenures,  and  is  treated  by  Littleton  with  his  ufual   pre- 
cifion  and  fullnefs.     He  fays,  that  "  tenant  by  copie  ofcourt- 
**  roily  is  where  a  man  is  feifed  of  a  manour,  within  which 
*'  there  is  a  cuflom,  that  has  been  ufed  time  out  of  mind 
*'  of  man,  that  certain  tenants  within  the  fame  manour 
**  have  ufed  to  have  lands  and  tenements  to  hold  to  them 
*'  and  their  heirs  in  fee-fimple,  in  fee-tail,  or  for   term   of 
"  life,  &c.  at  the  will  of  the  lord,  according  to  the  cuftom 
"  of  the  fame  manour  P."     This  is  the  description  of  copy- 
holds given  by  Littleton.     Thefe  tenants,  as  has  been  be- 
fore obferved,  could  not  alien  their  lands  by  deed,  for  in 
fuch  cafe  the  lord  might  enter  as  for  a  forfeiture  ;  but  the 
courfe  was  to  furrender  the  land  in  court,  according  to  the 
cudom,  into  the  hands  of  the  lord,  to  the  ufe  of  him  who 
"was  to  have  the  eftate  j  upon  which  occafion  an  entry  ufed 
to  be  made  on  the  roll  to  the  following  efFed.     4ci  hanc  cu- 
riam venit  A.  de  B.  et  furfufn  reddidit  in  eadcm  curia  ununi 
mejjtiagium)  tffc   in  man  us  domini,  adttfum  C.  de  D.  et  ha- 
redum  Juorum.     Et  fuper  hoc  venit  pradiclus    C.  de  D.  et 
cepit  de  domino  in  eadem    curia  mejfuagium  prced.    ISc.   ha- 
hendum  et   tenendum  fdn   et  haredibus  fuis^  ad  voluntatem 
domini  fecundum  confuetudinem  manerii^  faciendo  et   reddendo 
inde   redditus  fervitia   et   confuetudines    inde  prius  debita  et 
confueta,  t^c.    et  dat  domino  pro  finey   ^c.    et  fecit  domino 
fidelitatem,  tic.     A  copy  of  this  court-roll  was  all  the  evi- 
dence or  muniment  of  fuch  an  eftate  •?.  -^ 

If  thefe  copyholders  did  not  purchafe  and  convey  their 
eftates  by  the  fame  folemnity  as  was  ufed  in  the  transfer  of 
common- law  eftates,  fo  neither  could  they  implead  or  be 


^   14  Hen   IV.  34.  p  Litt.  73. 

*  I  Hen.  V.  II.  s  Ibid.  73,  74,  75. 

•  I  Inft.  58. 
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CHAP.  XXI.     impleaded  for  their  lands  by  the  king's  writ ;  but  the  courfc 
^y^^^^^^^     was  to  enter  a  plaint   in  the  lord's   court,  to  this  effect  : 

HENRY  VI,  ,    ^  .       . 

EDW.  iV.       -//.  de  B.  queritur  verfus  C.  de  D.  de  placito  terra y  videlicet^ 

de  iffc.  cum  pertinentiis,  et  facit  protejiationem  fequi  querelam 

ijiam  in  naturd  brevis  domini  regis  mortis   antecejjoris,  ^c, 

ad  communem  legem,   ^c,    t^c,     Plegii  de  profequendo^  ^c- 

Although  copyholders  had  an  inheritance,  yet  it  was 
only  an  inheritance  by  the  cuftom  of  the  manor  ;  as 
fuch  an  eftate  was  dill,  in  its  very  nature,  and  by  the  com- 
mon law  of  the  land,  at  the  will  of  the  lord.  This  mark 
of  their  original  bafenefs  hung  about  copyhold-eflates  fo 
heavily,  that  it  continued  to  be  the  opinion  of  fome,  even 
fo  low  down  as  the  reign  of  Edward  IV.  that  if  the  lord 
fliould  ouft  fuch  a  tenant,  he  had  no  other  remedy  but  to 
fue  to  the  lord  by  petition  ;  for  if  he  had  any  remedy  that 
was  at  all  compulfory,  it  was  afked,  how  could  he  be  faid 
to  hold  at  the  will  of  the  lord  ?  Notwithftanding  this  argu- 
ment, from  that  part  of  the  defcription  of  thefe  tenants  by 
which  they  were  made  to  depend  on  the  will  of  the  lord,  yet 
it  might  be  anfwered,  that  this  will  was  not  to  violate  the 
eflahlifhed  and  immemorial  cuftom  of  the  manor,  which 
was  always  too  reafonable  to  permit  a  lord  to  do  injuftice  to 
his  tenants  ^  And  it  was  the  opinion  of  Sir  Robert  Danby^ 
chicf-juflice  of  the  court  of  common-pleas  in  the  7  Ed- 
ward W .  and  afterwards  of  Sir  Thomas  Brian,  his  fucceflbr, 
in  the  21  fl  year  of  that  king,  that  the  copyholder  doing  his 
cuftoms  and  fervices  fiiould,  if  put  out  by  his  lord,  have 
an  adion  oftrefpafs  againft  him^  :  and  this  feemsto  be  the 
inclination  of  Littleton's  opinion  on  the  fame  point. 

Copyholders,  in  fome  parts  of  the  country,  were  fre- 
quently denominated  from  the  fymbol  and  ceremony  of 
lurrender  and  grant,  and  were  called  tenants  by  the  verge ; 
becaufe  when  land  was  to  be  furrendercd,  the  tenant  ufed 

f  LItt.  76.  •  Ibid.  77.  t  I  Inft.  6r. 

to 
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to  have  a  little  verge  or  rod  in  his  hand,  which  he  deliver-    CHAP.  xxi. 
cd    to  the  fteward  or   bailiff,  who  delivered    to  the  oerfon     ^"'■'      "^     "^ 
taking  the  land  the  lame  verge,  or   another,   in  name  of      EDW.  iv. 
feifin  ".   There  was  another  method  of  furrender  and  grant, 
which  does  not  feem,  iiowever,  to  have  acquired  anv  par- 
ticular name  ;  as  a  furrender  to  the  bailiff  or  reeve,  or  to 
two  prcbi  homines  of  the  fame  iordlhip,  who  ufed  to  prefent 
fuch  furrender  at  the  next  court  ;  and  in  both  thefe  cafes, 
the  copy  of  the  court-roll  was  dill  the  evidence  of  the  title  ^. 
Befides  thefc,  there  were  many   other  different  cnftoms  in 
different  manors,  too  numerous  to  recount  ;   all  which  the 
law  in  this  as  well  as  other  cafes  would  recofirnife,  fo  lonir 
as  they  were  reafonabje  y. 

As  to  the  length  of  time  that  v/as  neceffary  to  give 
validity  to  cuftoms  and  ufages,  ic  was  laid  down  that 
no  cuftom  was  to  be  allowed,  but  fuch  as  had  been  ufcd 
by  title  of  prcfcription,  that  is,  from  time  cut  of  mind. 
But  there  was  a  difference  of  opinion  as  to  what  fliould  be 
deemed  time  out  of  mind  ;  fome  reckoning  it  from  the  li- 
mitation in  a  writ  of  right ;  which  by  the  flat.  Weflm.  i. 
was  fixed  at  the  beginning  of  the  reign  of  Rich.  I.  Others, 
again,  admitted  fuch  to  be  a  good  prefcription  ;  but,  they 
faid,  there  was  another  title  of  prefcription  at  the  cominon 
law,  long  before  that  flatute ;  and  that  was,  where  a  cudom 
had  been  ufed  for  time,  whereof  the  memory  of  man  run- 
neth not  to  the  contrary.  They  founded  their  notion  upon 
the  form  of  pleading  a  cuflom,  which  was  by  fuggefting  it 
in  the  above  phrafe  ;  and  this  was  the  fame  as  faying,  that 
no  man  then  alive  had  any  proof  or  knowledge  to  the  con- 
trary z.  This  fccms  to  be  the  opinion  oT  Littleton,  and 
that  which  is  confonant  to  reafon  and  pradice  ;  for  other- 
wife  no  cuflom  could  have  gained  birth  after  that  diftant 
period  ;  though  great  part  of  the  common  law,  which  is 
Luflom,  had  confeiredly  originated  fince. 

"  LI:t.  78,  "  Ibid.  79.  y  ibid.  80.  '  Ibid.  170. 
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We  cannot  difmlfs  the  fubjeci:  of  tenures  and  fervlces 
HENRY  VI  'W'ithout  taking  notice  of  a  title  in  the  law  which  was 
£DW.  IV.  connected  with  them,  and  had  now  grown  to  a  confider- 
able  fize  :  this  is,  the  title  of  rents.  A  rent,  in  its  origi- 
nal form,  was  a  compenfation  referved  to  a  grantor,  in 
acknowledgment  of  a  grant  of  lands  or  tenements;  and 
in  this  light  it  may  ftridtly  be  ranked  among  the  other 
lervices  we  have  juft  been  mentioning  :  but  a  rent  ifTuing 
out  of  land  carried  with  it  fuch  a  permanency,  as  put  it  on 
the  footing  of  real  property  ;  and  for  that  reafon  a  charge 
of  this  fort  was  created  on  many  other  occafions  than 
\vhere  a  proper  fervice  could  be  referved.  Rents  were 
purchafcd  and  transferred  with  lefs  ceremony  than  land  ; 
and  on  that  account  recommended  themfelves,  like  ufes,  as 
a  commodious  fpecies  of  property.  All  through  the  reigns 
of  Edward  III.  and  his  fuccefTors,  rents  in  different 
fliapes  had  been  a  common  object  of  conveyance,  and  the 
law  relating  thereto  underwent  various  difcuffion.  \  ery 
little  regard  has  yet  been  paid  to  this  branch  of  the  law  in 
the  prefent  hiftorical  inquiry;  but  now  it  had  become  of 
too  much  importance  to  be  pafTed  over. 

Rents  were  of  three  kinds;  that  is,  rent  fervice,  rent 
charge,  and  rent  feck.  The  former  of  thefe  was  (as 
nvas  belore  mentioned)  where  a  tenant  held  his  land 
by  fealty,  and  certain  rent;  or  by  homage,  fealty,  and 
certain  rent ;  cr  by  any  other  fervice,  and  certain  rent  \ 
and  if  fuch  rent  was  not  paid  at  the  day,  the  lord  was  au- 
thorized by  the  common  law  to  diftrain  for  it  ^,  even  tho' 
the  gift  was  made  without  deed  :  this  was  alfo  the  cafe 
where  lands  were  given  in  tail,  or  a  leafe  was  made  for  life, 
or  for  years,  rendering  rent  ^.  But,  in  order  to  make  this 
a  rent  lervice,  the  reverfion  muft  remain  in  the  donor,  or 
leflbr  ;  for  if  a  feoffment  was  made  in  fee,  or  a  gift  in  tail, 
Vi^irh  a  remainder  over  in  fee,  without  deed,  referving  a 
rent,  this  refcrvation  would  be  void  ;  becaufe  no  reverfion 

*  LItt.  213.  ^   Ibid.  214. 
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remained  in  the  donor,  and  the  tenant  held  his  land  imme-    chap,  xxt.^ 
diately  of  the  lord,  of  whom  his  donor  before  held  c.  HENRV  vi. 

It  was  the  alteration  in  tenures,  made  by  the  fl:atiite^«/^  EDW.  iv. 
emptores,  that  occafioned  thi-s  difference  in  the  nature  of 
fuch  rents.  Before  that  a6t,  if  a  man  made  a  feoffment 
in  fee,  yielding  a  certain  rent  to  him  and  his  heirs,  this 
was  a  rent  fervice,  becaufe  there  was  a  tenure  fubfifting 
between  fuch  feoffor  and  feoffee  ^  :  but,  fince  that  ffatute, 
fuch  a  feoffm.ent  in  fee,  or  a  feoffment  in  tail,  or  for  life, 
with  a  remainder  over  in  fee,  would  not  make  a  tenure 
between  the  feoffor  and  feoffee  ;  for  the  feoffee  would  hold 
of  the  chief  lord  paramount.  If  a  rent  therefore  was  re- 
ferved  by  deed,  on  fuch  a  feoffment,  with  a  claufe  enabling 
the  feoffor  and  his  heirs  to  diftrain,  this  would  be  a  rent 
charge,  and  not  a  rent  fervice  ;  becaufe  it  arofe  by  force  of 
the  writing  only,  and  not  by  operation  of  law  ;  and  if 
there  was  no  claufe  of  diftrefs,  it  w^ould  be  a  rtnt  feck  ^. 
Again,  if  a  man  granted  a  yearly  rent  to  be  iffuing  out  of 
land  to  another  in  fee,  or  in  tail,  or  for  life,  and  the  like, 
with  a  claufe  of  diftrefs,  this  would  be  a  rent  charge  ;  and 
if  it  was  without  a  claufe  of  diftrefs,  it  would  be  a  rent 
feck.  Rent  feck,  fays  Littleton,  was,  as  it  were,  redditus 
ftccusy  becaufe  no  diftrefs  was  incident  to  it  K 

There  were  many  ways  in  which  a  rent  fervice  might 
become  a  rent  feck.  Thus,  if  a  tenant  held  by  fealty  and 
certain  rent,  and  the  lord  granted  the  rent  by  deed,  re- 
ferving  the  fealty,  and  the  tenant  attorned  ;  here,  becaufe 
the  tenements  were  not  holden  of  the  grantee,  but  of  the 
lord,  who  rcfcrved  the  fealty,  the  rent  would  be  a  rent 
feck  g.  If  the  lord  granted  the  homage  of  his  tenant,  re- 
ferving  to  himfelf  the  remnant  of  his  fervices,  and  the 
tenant  attorned,  the  tenure  would  be  of  the  grantee,  and 
the  rent  was  feck^.     The  fame  if  land  was  let  for  life,  and 

c  Litt.  215.  ^  IJtt.  218. 

•*  Ibid.  216,  e   Ibid.  225. 

•  Ibid.  217,  *■   Ibid.  226. 
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CHAP.  XXI.    the  lefTor  granted  the  rent  to  another,  refcrving  the  rcver- 

^-    ^/^-  -^^    {\o\\^    this   rent  would    be    Icck,    bccaufe  the  p;rantee  had 
HENRY  VI.  ..,  /-TTi,  c     c 

EDW.  IV.       nothing  in  the  revcrfion  '.      Under  the  name  or  *'  rcver- 

fion,''  the  rent   and  fervices  would  all   pafs,  as  incident 
thereto  t--. 

Ir  a  perfon   who  had  a  rent  charge,  or  rent  feck,  was 
once  felfed  thereof,  and  the   tenant   did  not   keep   up  his 
payments,  his  remedy  was  to  goto  the  land,  and  demand 
"    it  ;  and    if  it  was  denied,  or  the  tenant  was  not   there 
ready   to  pay    it,  which   amounted  to  a  denial  ;  in    ei- 
ther cafe  this  was   a  difTeifin  of  the  rent,  Tor  which    he 
might  have    an   aflife  ;  and  if  after    recovery  and    exe- 
cution it  was  again  denied,  this  was  a  redifTeifin  ^     But 
if  the  grantee  was  denied   the   rent    at  the  firfl   day    of 
payment,  then  he  had  no  feifin,  and  fo  no  remedy  whatfo- 
ever  to  recover  it ;  and  therefore  it  was  ufual  for  the  tenant,  M 
when  he  attorned  to  the  grantee,  to  give  a  penny,  or  fome- 
thino-,  in  name  of  feifin  of  the  rent,  which  intitled  him  to 
an  affife  after  a  denial  ;  for  the  delivery  of  the  deed  of  grant 
gave' not  fuch  a  feifin  of  the  rent  as  to  maintain  an  aflife. 
The  remedy  for  recovery  of  rents  was  fometimes  two- 
fold.    Thus,    in   cafe  of  a  rent  charge,  the  grantee  might 
chufe  whether  he  would  fue  a  writ  of  annuity  or  make  a 
diftrefs :    but  he    could  not  do  both  ;  for  an  avowal  of  a 
taking  would  charge  the  land  anJ  discharge  the  perfon  "^. 
If  a  grantor  chofe  not  to  be  liable  perfonall}-,  he  might  add 
a    claufe,  providing,    tb-at   the    grant   (hould   not  extend 
to    charge    the    perfon   by    writ    of  annuity,  but  o:.ly  to 
charge  the  lands  and  tenements,  &:c".     Again,  Ihould  the 
<ieed  of  grant  run  thus,  **  that  if  A,  of  B    be  not    yearly 
**  paid  at  the  feaft  of  Chriftmas,   for  the  term   ot  his    life, 
**  twenty  {hillings,  then  it  fnall  be  lawful  fo."  the  faid  A  of 
**  B-  to  diHrain  for  it  in  the  manor  of  G.  &c."  here,  be- 
caufe  no  annuity  was  cxprefsly  granted,  but  only  that  the 

*LItt,  228.     ^  Ibid.  ZZ9.     Mbid.  253,     ""Ibid.  219.     "Ibid.  220. 
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grantee  might  dijirain  for  fuch  an  annuity,  the  perfon  was    CtiAP.  xxi. 
confidered  as  not  charged,  but  only  the  land  o.  HENirvvi 

There  were  feme  curious  points  of  law  on  the  ex-  edw.  iv. 
tindion  and  apportionment  of  rents.  If  a  man  had  a 
rent  charge  to  him  and  his  heirs,  and  purchafcd  in  fee  any 
part  of  the  land  out  of  which  it  ifTued,  the  whole  rent  was 
extin£t,  and  could  neither  be  recovered  by  diftrefs  nor  by 
writ  of  annuity.  Yet,  if  it  was  a  rent  fervice,  it  would 
not  be  an  extinguifliment  of  the  whole,  but  the  rent  would 
be  apportioned  according  to  the  value  of  the  land.  In  fome^ 
inftances,  however,  a  fervice  would  be  extinguifhed  ;  as 
where  land  was  held  by  the  fervice  of  rendering  to  the  lord 
yearly,  at  fuch  a  feafl;,  a  horfe,  a  golden  fpcar,  or  a  clove- 
gilliflowcr,  and  the  like.  If  the  lord  purchafed  part  of  the 
land,  the  fervice,  as  it  could  not  be  fevered  or  apportioned, 
would  be  taken  away  P.  But  where  a  man  held  by  ho- 
mage, fealtyj  and  efcuage,  and  certain  rent  5  there,  in  the 
^  above  cafe,  the  rent  and  efcuage  would  be  apportioned, 
and  the  homage  and  fealty  abide  intire  to  the  lord  for  the 
reft  of  the  land  9.  It  being  required  by  law,  that  the  land 
fhould  be  held  by  fome  fervice,  and  as  thefe  were  not 
cxpenfive,  they  could  not  come  under  the  fame  reafon  as 
a  horfe,  a  golden  fpear,  or  other  intire  fervice,  which  the 
tenant,  after  the  land  was  divided,  might  not  be  able  to 
provide. 

There  was  likewife  a  difference,  where  the  grantee  of 
a  rent  charge  came  to  part  of  the  land  by  his  own  a6t, 
and  where  by  courfe  of  law.  For  if  a  man  had  a  rent 
charge,  and  his  father  purchafed  part  of  the  land,  and  this 
part  defcended  to  the  fon,  then  the  rent  charge  would  be 
apportioned  according  to  the  value  of  the  land  r. 

There  were  other  circumftances  which  amounted  to  a 
diffcifin  of  rent ;  and  fuch  as  were  a  diffcifin  in  the  cafe  of 
one  fort  of  rent,  were  not  fo  in  the  cafe  of  another.  This 

•  Litt.   221.  »  Ibid.  222.  *»  Ibid.  223.  'Ibid.  224. 
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has  been  touched  before  %  and  the  law  feems  now  to  be 
laid  down  nearly  in  the  fame  manner  ;  that  is,  there  were 
three  caufes  of  dlfleifin  of  a  rent  fervice  ;  namely,  refcous, 
replevin,  and  inclofure  t.  There  were  four  caufes  of  dif- 
feifin  of  a  rent  charge,  namely,  refcous,  replevin,  inclolure, 
and  denial  ;  and  only  two  caufes  of  difTeifin  of  a  rent  feck, 
namely,  denial  and  inclofure  :  a  menace  to  prevent  a 
diflrefs  was  a  difTeifin  of  the  three  kinds  of  rents  ^. 

Such  was  the  (hape  in  which  the  law  of  tenures  ap- 
peared in  the  reigns  of  thefe  two  kings.  From  thence  wc 
Ihall  proceed  to  confider  the  nature  of  eftates. 

After  what  has  been  faid  in  the  reign  of  Edward  III. 
on  the  law  of  entails  and  limitations  in  remainder,  very 
little  need  be  added  to  this  part  of  our  fubjed:.  The 
curiofities  that  arofe  on  thefe  topics  conftitute  no  fmall 
part  of  the  learning  of  real  property  during  this  period. 
To  enter  into  a  detail  of  fuch  inquiries  would  lead  us  too 
far ;  and  the  great  outline  of  eftates-tail,  as  delivered  by 
Littleton,  correfponds  fo  exa6lly  with  what  has  already 
been  mentioned '"^5  that  it  would  be  an  unneceffary  recapitu- 
lation to  adopt  much  from  (his  great  authority. 

The  manner  in  which  this  author  divides  efl:ates-tai! 
is  this  :  If  lands  were  given  to  a  man  and  the  heirs  of 
his  body  begotten,  this  he  calls  a  general  tail;  becaufe, 
whatfoever  woman  he  married,  every  one  of  his  ilFue  by 
poffibility  might  inherit  as  ifTue  of  his  body.  Afpecial  tall 
was,  where  lands  were  given  to  a  man  and  his  wife,  and 
the  heirs  of  their  two  bodies  begotten  ;  becaufe  none  could 
inherit  but  the  ifTue  of  thofe  two  perfons  :  all  thefe,  as  well 
as  gifts  in  frank-marriage,  were  fpecified  in  the  flatutc 
de  donis.  Other  eflates-tail,  fays  our  author,  were  by  the 
equity  of  the  flatute  ;  as  lands  to  a  man  and  the  heirs  male 
of  his  body  begotten,  or  heirs  female  of  h  is  body  begotten  y. 


•  Vjd.  ant,  17. 

*  Lite,  237. 

"  Ibid.  238,  239,24©, 
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Among  other  inftances  of  agreement  with  the  old  law     CHAP.  XXL 
of  entails,    it  is  exprefsly  laid  down  by  Littleton,    that  in     henry  vi. 
cafe  of  a  limitation  in  tail  male,    and  the  donee  having       EDW.  IV. 
ilTue  a  daughter  who  had  ifTue  a  fon,   fuch  fon  could  not 
inherit  per  formam  doni ;    becaufe  he  ought  to  convey  his 
defcent  wholly  by  the  heirs  male^.     Opinions,  though  of 
no  great  authority,   had  gone  fo  far  as  to  fay,   it  would  be 
otherwife  in  a  devife^.     Where  a  limitation  was  made  in 
tail  female,  the  daughter  would  take  by  defcent  in  exclu- 
fion  of  the  fon  j  and  this  was  by  force  of  the  ftatute  ;  but 
it  was  not  fo  in  cafe  of  a  purchafe.     For  where  land  was 
given  for  life,  with  remainder  to  the  heirs  female  of  the 
body  of  T,  S.  who  died  and  left   ifTue  a  fon  and  a  daugh- 
ter, after  which  the  tenant  for  life  died  j  here  it  was  held, 
that  the  daughter  could  take  nothing,  becaufe  fhe  was  not 
heir  ;  for  fhe  mufl  be  both  heir  and  heir  female  to  anfwer 
the  limitation  of  the  deed,  which  fhe  could  not  be  during 
the  life  of  her  brother  ^. 

If  lands  were  given  to  a  man  and  his  wife  and  the  heirs 
of  the  body  of  the  man,  there  the  hufband  was  conflrued 
to  have  an  eftate  in  general  tail,  and  the  wife  but  an  eflate 
for  term  of  life  :  if  to  the  hufband  and  wife,  and  the  heirs 
of  the  hufband  which  he  Ihould  beget  on  the  body  of  his 
wife,  there  the  hufband  had  an  cflate  in  fpecial  tail,  and 
the  wife  an  eflate  for  life  ^  :  but  if  to  the  hufband  and  wife, 
and  to  the  heirs  which  the  hufband  Ihould  beget  on  the 
body  of  the  wife,  there  both  of  them  had  an  ellate-tail, 
becaufe  the  word  heirs  was  not  limited  to  one  more  than 
the  other  '^.  If  it  was  to  a  man  and  his  heirs  which  he 
Ihould  beget  on  the  body  of  his  wife,  there  the  hufband 
had  an  eflate  in  fpecial  tail,  and  the  wife  nothing  ^.  A  gift 
to  a  man  and  his  heirs  male,  or  to  a  man  and  his  heirs 
female,  was  held  to  be  a  fee-limple,  becaufe  it  was  not  li- 

'  Litt.  24.Vid.  ant,  6.  *  L'tt.  26,  27,  Vid.  ant.  6. 

*  I  Inrt.  25.  •*  IbiH.  28. 

*»  9  Hen.  VI.  23.  •  Ibid.  29. 
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mited  of  what  body  the  heirs  fhould  be  K  For  thcfc  eflatc* 
were  not  on\y  fees  hut  fees-tail ;  and  therefore,  as  it  was 
neccflary  to  have  the  word  heirs  to  convey  a  fee,  it  was 
likewife  neceflary  to  have  the  word  body,  to  create  a  fee- 
tail  s. 

The  title  o^  tenant  in  tail  after  pojjibility  of  ijfue  extinB , 
is  defcribed  by  Littleton  with  more  latitude  than  in  the 
OldTenures^.  It  is  there  indanced  in  a  fpecial  tail  to  a 
"man  and  his  v;ife  :  but  now  we  find,  if  lands  were  given 
to  a  man  and  his  heir  which  he  fhall  beget  on  the  body  of 
his  wife,  w^iere  the  wife  had  nothing,  and  the  hufband 
was  donee  in  fpecial  tail,  the  hufband  might  be  tenant  af- 
ter poffibility  '.  No  one  could  be  tenant  in  tail  after  pof- 
fibility  of  ifTue  exincl,  but  one  of  the  donees  being  donee 
in  fpecial  tail  ;  for  a  donee  in  general  tail  was  always 
within  the  poffibility  of  having  ifTue  ;  and  for  the  fame 
reafon,  the  ifTue  to  fuch  donee  in  fpecial  tail  could  never 
be  tenant  in  tail  after  poffibility  of  ifTue  extin6t  ^. 

There  is  one  fpecies  of  eftates  in  fpecial  tail,  called 
cftates  in  frank-?narriage,  which  were  very  antient  gifts 
at  common  lav/,  and  are  mentioned  in  the  flatute  de  do- 
nis  1;  fince  which  it  was  held,  that  land  given  with  a  wife 
iin  frank- marriage  was,  without  any  other  limitation,  an 
cftate  to  the  hufband  and  wife,  and  to  the  heirs  between 
themi  begotten  ;  and  therefore,  that  the  ifTue  of  the  fecond 
wife  could  not  Inherit  it  "".  Since  the  times  of  Glanvillc 
and  Bra6lon,  who  fpeak  very  particularly  of  thefe  gifts, 
the  law  had  altered  as  to  the  exemption  allowed  to  fuch  do- 
nees and  their  heirs  from  doing  fervice.  It  is  clearly  laid 
down  by  both  thofe  writers,  that  the  third  heir,  or,  as  Brae- 
ton  "  more  particularly  calculates  it,  the  ifTue  in  the  fourth 


'LItt.  -I. 

«  Bro.  Tail.  3. 

''  VId.  ant.  6. 

*  Litt.  33. 

*  ibif^.  34. 


*  Vid.  ant.  vol.  I.  297.  and  vol.  11. 
164,  165. 
">  Litt.  17. 
■  Vid.  ant.  vol.  I.  297. 
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degree  (reckoning  the  donee  as  In  the  fird  degree)  fhould   CHAP.  XXI, 
commence   doing  the  fervices  ;  whereas  it  is  faid  by  Lit-     henry  VI 
tieton,  that  the  fourth  degree  lliould  pafs,  and  the  ilTue  in       EUW.  IV. 
the  fifth  degree  fhould  do  the  firft  fervice  °.     The  reafon 
given  for  requiring'them  then  to  do  the  accuflomed  fervices 
is,  that  the  ifTue  paft  the  fourth  degree  might  marry  by  the 
canon  law  :  no   reafon  is  given  for   the    different  limita- 
tion  made   by  our  older  writers.     This  exemption   from 
fervice  did  not,   however,  include  fealty,  which  muft   be 
performed  by  the  donee  and  the  immediate  iiTue  P  ;    and 
after  the  fourth  degree,    homage   and    the  other   fervic^^s 
were  to  be  performed.     In  the  early  times  of  our  law,  all 
gifts  to  a  woman  in  order  to  her  marriage,  were  called 
maritagia  ;  and  were  diftinguifhed   into   thofe  that  were 
free^  and  thofe  that  were  not ;  but  now  the  term  was  ufed 
only  as  coupled  with  the  former  epither,  and  we  no  longer 
hear  of  any  but  gifts  in  FRANK-;w^rri^^^. 

The  title  of  tenant  per  legem  AngUay    or  by  the  courtefy  " 

,  cf  England^  was  in  our  old  law  derived  from  gifts  in  mari- 
tagia 4.  When  land  was  given  in  fuch  a  way  to  a  woman, 
and  a  child  was  born,  the  hufband,  after  her  death,  en- 
joyed it  for  life  as  tenant  per  legem  Afiglia.  Thus  the  law 
flood  in  the  time  of  Glanville.  In  the  time  of  Bradon, 
this  jus  mariti  was  extended  to  all  inheritances.  So  the 
law  continued  ;  and  conformably  thereto  it  is  laid  down 
by  Littleton,  that  when  a  man  took  a  wife  feifed  in  fee- 
limple,  or  in  fee-tail  general,  or,  as  Littleton  adds,  feifed 
as  heir  in  fpecial  tail,  he  fhould  be  tenant  by  the  courtefy, 
if  any  ifTue  were  born  ^.  Thus  a  much  larger  field  was 
opened  for  this  claim  of  the  hufband  than  was  warranted 
by  the  opinions  of  our  older  lawyers. 

Thus  flood  the  law  refpeding  eflates  that  were  found- 
ed on  the  flatute  de  donis. 

•  Litt.  ig.  <  Vid,  ant.  voJ.  I,  122.  298. 

'  Ibid.  19,  *  Lict.  35. 
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The  ill  fuccefs  of  fome  attempts  that  were  made  to  rcr- 
fine  on  the  reftri6lions  of  the  ftatute  de  donis,  and  the 
manner  in  which  fuch  attempts  were  treated  by  the  courts,. 
Ihew  that  fome  doubts  began  to  be  entertained  concerning 
the  wifdom  and  policy  of  long  entails.  We  are  told  %  that 
in  the  reign  of  Richard  II.  Richel,  a  judge  of  the  common- 
pleas,  having  iffue  many  fons,  made  a  fettlement  on  them 
in  tail,  one  after  another  ;  with  a  condition,  that  if  any 
one  of  the  fons  ahencd  in  fee,  or  in  tail,  then  his  eflatc 
fhouldceafeand  be  void,  and  the  land  fhould  immediately 
remain  to  the  next  in  the  entail  ;  a  condition  which  be* 
came  now  necefFary  for  thofe  to  make,  who  apprehended 
the  confequences  of  the  judgment  in  OSlavian  Lumbardh 
cafe,  determined  in  the  reign  of  Edward  III  ^  The  framer 
of  this  deed,  probably,  did  not  doubt  but  fueh  a  condition 
would  dill  be  thought  deferving  the  fupport  once  given  to 
entails.  But  that  inclination  was  gone  off,  and  this  new- 
device  of  the  judge  was  declared  void  by  the  court  of 
common-pleas  in  the  2d  year  of  Henry  IV.  A  like  fet- 
tlement made  by  juftice  TT^/rw/w^  ^,  in  the  reign  of  Henry 
IV.  wasalfo  folemnly  adjudged  bad,  in  the  21ft  year  of 
Henry  VI.  It  is  not  enough  to  fay,  that  entails  were  no 
longer  favourites  in  our  courts ;  for  Littleton  gives  three 
learned  reafons  why  the  limitations  above-mentioned  were 
fubftantially  void  in  law,  in  their  original  creation.  Firft, 
feecaufe  a  remainder  that  commences  by  deed,  ought  to 
vefl;  in  him  to  whom  it  is  limited,,  when  livery  of  feifin  is 
made  to  him  who  has  the  particular  eftate.  Secondly, 
becaufe  if  the  fon  alien  in  fee,  the  fee-fimple  and  freehold 
is  in  the  alienee,  and  in  none  other  ;  and,  therefore,  that 
fuch  remainder  could  not  poflibly  commence  immediately 
after  the  alienation  to  a  flranger.  Thirdly,  becaufe  upon 
the  breach  of  the  condition  the  donor  ought  to  enter,  and 
not  the  perfon  in  the  remainder,  who  was  no  party  to  the 


»  Lilt,  fefl.  720. 


*  Vid.  ant.  14. 
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•condition :  for  all  which  reafons  this  new-invented  per-  CHAP.  XXI. 
petuity,  fays  he,  was  void  in  law  ^.  ^kenryvl 

But  it  was  not  fufficient  to  reprefs  thefe  extravagant  £DW.  iv. 
refinements  on  entails.  The  ftatute  de  don'is'iklxW  operated 
with  great  force  on  landed  property  ;  and  it  was  thought 
expedient  to  contrive  fome  method  of  a  general  nature^ 
which,  to  a  certain  degree,  fhould  have  the  effe<9:  of  a 
repeal.  In  the  courfe  of  the  long  contention  for  power 
between  the  Houfes  of  York  and  Lancaflier,  fome  tem- 
porary motives  might  contribute  to  promote  fuch  an  at- 
tempt. An  impoverifhed  gentry,  and  a  nobility  exhaufted 
by  the  expences  of  the  field,  were  eager  to  obtain  a  power 
of  exchanging  the  flow  produce  of  tlieir  inheritances  for 
the  common  medium,  which  was  current  every  where ; 
and  which  could  now  be  procured  from  a  commons  daily 
increafing  in  riches  by  the  cultivation  of  foreign  and  do- 
medic  trade.  Nor  was  this  the  only  motive  for  making 
alienations  of  land.  To  perfons  of  unembarrafTed  circum- 
fiances,  to  whom  money  afforded  no  temptation,  a  fult 
dominion  over  their  own  property,  if  not  adefire  to  alien, 
was  extremely  grateful.  Thefe  were  as  much  inclined  as 
the  former  to  avail  themfeives  of  any  legal  means  of  en- 
larging that  dominion.  To  fuch,  the  pofTeflion  of  a  clear 
fee-fimple  was  far  preferable  to  land,  when  under  the  tie 
and  incumbrance  of  an  entail ;  the  owner  might  then  fa- 
tisfy  his  caprice  in  the  full  management  and  difpofal  of  it, 
regardlefs  how  it  lay  open  to  the  forfeitures  and  penalties 
which  the  law  might  enforce  on  property  not  entailed. 
The  wiflies  of  all  thefe  were  at  length  gratified  in  the 
reign  of  Edward  IV.  and  we  fliall  now  confider  the  fleps 
which  led  to  this  important  event. 

We  have  feen  y,  in  the  reign  of  Edward  I.  that  the 
clergy  had  invented  a  method  of  conveying  in  mortmain, 
^y  means  of  a  feigned  recovery,   upon  a  precipe  quod  red* 

»  Litt.  fefL  721,  722,  723,  ^  Vid.  ant,  vol.  II.  155. 
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dat,  l^c.     Feigned  recoveries  continued  ftill  to  be  ufed  as 
a  mode  of  conveyance  ;    and  when  they  were  not  to  the 
prejudice  of  any  of  the  perfons  protected   from  them  by 
the  ftatutes  of  Edward  I.  they  were  accounted  a  good  af- 
furance  to   a   purchafor,  and  recognifed  as   fuch  by  the 
courts  of  law.     During  all  the  reign  of  Edward  III.  and  his 
fucceffbrs,  there  is  repeated  mention  of  recoveries,  which 
can  be  undcrftood  in  no  other  light  than  as  modes  of  con- 
veyances.    But  thefe,  like  other  conveyances,  if  defe6livc 
in  any  of  their  properties  and  requifites,  were  liable  to  be 
quefliioncd   by  the    parties,    or  their    heirs;    which   was 
nfually  done   by  filfifyirig  the  recovery^  in  fome  a6lion, 
either  by  aflife  or  by  pracipe.     If  the  perfon  fuffering  a  re- 
covery was  tenant  in  fee,  he  was  fuch  a  complete  owner 
of  the  eftate,  that,  provided  all  due  forms  were  obferved, 
none  but  termors  could  falfify  fuch  recovery.     But  if  he 
was  tenant  in  tail,   an  idea  had  prevailed,   that  the  ilTue 
pofTcffed  a  title  paramount  the  tenant,   which  would  ena- 
ble him  to  falfify  the  recovery.    This  notion  feems  to  have 
governed  for  fome  time  ;  till  at  length,  in  the   reigns  of 
Henry  IV.  and  V.  fome  doubts  began  to  be  entertained, 
whether  a  recovery  fufFered  by  tenant  in  tail  was  not  good 
againft  the  ilTue  ;  and  it  had  accordingly  become  the  prac- 
tice for  tenants  in  tail,  who  wanted  to  get  rid  of  the  en- 
tail, and  fell  their  land,  to  convey  under  the  fan6lion  of  a 
pretended  recovery  againfl:  them  on  a  precipe  quod  reddat,  ' 
h\.  ;  for  this  (faid  they)  being  a  folemn  judgment,  and 
fuppofed  to  be  upon  a  right  tried,  the  ifl'ue,  who  could  have 
r.o  better  title  than  their  anceftor,  muft  acquiefce  in   the 
tlie  fame  judgment  which  barred  him.     Of  this  opinion 
was  the  court  in  the  3d  of  Henry  VI.     A  writ  of  right  was 
there   brought  againfl:  the  tenant  in  tail ;  and  upon  his 
making  default,   the  court  fhewcd  great  relu6tance  in  paf- 
(jng  judgment,  becaufe,  faid  they,  it  will  bar  the  ifluc^. 

'  3  Hen.  VI.  5  5.  b. 
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An  opinion  (o  explicit  as  this,    was  fufHcicwt  to  encou-    CHAP.XXr. 
rage   this  application  of  a   recovery  upon  a  pracipe.     It     j^e^^I^y  vi 
feems  delivered  by  the  court  as  a  common  point  of  learn-       EDW.  iv. 
ingi  it  was  probably  nothing  more  than  was  generally  ad- 
mitted, and  the  very  object,  perhaps,   the  parties  to  that 
fuit  had  in  view.     However,   this  continued,    like  many 
other  prevailing  notions  which  have  not  received  the  fanc- 
tion  ot  a  judicial  determination,    without  any  very  gene- 
ral effe6l  ;  and  the  confequence  of  a  feigned  recovery  bar- 
ring an  eftate  tail,  was  not  a  fettled  and  eftabliflied  point 
of  law  i  for  in  7  Hen.  VI.  ^  it  was  faid,  if  a  tenant   in 
tail  lofe  by  falfe  plea^  his   IfTue  may   have  a  formedon 
againft  the  demandant.     Bat   notwithftanding   what   was 
held     refpeding   a  falje  plea,     it  was    contended     as    a 
ihing  of  courfe,  in  37  Hen.  VI.  that  a  recovery  by  default 
in  a  writ  of  right  might  be  pleaded  in  bar  of  the  IfTue  in 
I  ^  formedon  b.    This  was  not  allowed  by  the  counfel  on  the 
•other  fide,  whofeem,  notwithflanding,  to  agree,  that  fuch 
a  recovery  might  bar  all  mefne  charges,  but  not  the  IfTue, 
-for  they  claimed  paramount.     It  does   not  appear  what 
judgment  was  given  ;  for  the  caufe  was  adjourned.    1  his 
proves,  that  whatever  the  pra6lice   might  be,    there  was, 
at  lead,  a  difference  of  opinion  concerning  this  point,  in  , 
the  reign  of  Henry  VI. 

But  this  difference  of  opinion  feems  to  have  been  con- 
fined principally  to  cafes  where  the  tenant  fuifered  the  re- 
.covery  to  be  had  againfl  him  by  a  plain  and  palpable  collu- 
fion  of  h'ls  own,  without  maintaining  his  title,  as  he  ought, 
by  going  to  a  fair  and  real  trial.  Of  that  complexion  are 
all  the  cafes  that  have  hitherto  been  mentioned  ;  and  an- 
other which  might  be  added  from  Littleton  ^»  But  there 
was  another  method  of  fuffering  a  recovery,  than  by  the 
tenant's  default ;  and  that  was  by  the  tenant  making  his 
defence,  and  vouching  over  a  warrantor,  whom  he  might 
.procure  to  make  default ;  and  then,  the  recovery  not  being 

^  7  H«n.  VI    :9,         fc  ^7  Hen.  VI.  31.  b.         •  Lit.  fe«.  6S8. 
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covery  was  complete  by  all  the  rules  of  law.  Such  recove- 
ries are  mentioned  by  Glanville,  Bradon,  and  all  the  old 
"Writers,  and  were  as  fair  a  proceeding  as  any  other  ad- 
judged caufe  could  be.  Among  all  the  cafes  about  reco- 
vering by  default,  there  is  no  opinion,  either  one  way  or 
the  other,  on  a  recovery  by  default  of  the  vouchee  ;  but 
it  fhould  feem  from  the  famous  cafe  of  Taltarurriy  which 
will  be  mentioned  prefently,  that  no  doubt  was  entertained 
about  the  efFe6t  of  fuch  a  recovery  to  bar  an  entail.  It 
feems  that  it  had  been  long  the  practice  to  fuffer  recoveries 
in  that  way,  for  that  very  purpofe  ;  and  that  the  decifion, 
or  rather  the  opinion,  then  delivered  was  nothing  new. 

The  famous  cafe  of  Taltarum  is  in  12  Ed.  IV.;  and 
has  always  been  confidered  as  clofing  this  queftion  :  not 
that  the  court  there  diredly  decided  the  point ;  but  that 
while  they  determined  in  that  cafe  againft  fuch  a  recovery 
improperly  fuflTered,  they  feenied  to  admit,  that  a  like  reco- 
very properly  fufFered  would  bar  the  ifTue  in  tail.  The  cafe 
was  this  :  In  a  writ  of  entry  on  ftat.  5  Ric.  11.  the  defend- 
ant conveyed  to  himfelf  a  title  under  an  entail  :  the  plain- 
tiff replied,  that  one  Taltarum  had  before  brought  a  writ 
of  entry  agalnfl  an  anceflor  of  the  defendant,  returnable 
at  fuch  a  day  ;  that  the  parties  appeared,  and  Taltarum 
counted  a^ainil:  him  of  his  own  poffeffion  ;  that  the  tenant 
made  defence,  and  vouched  to  warranty  one  King^  who 
was  ready  and  entered  into  the  warranty,  and  the  mife  was 
joined  on  the  right ;  that  Taltarum  imparled,  and  after- 
wards came  into  court ;  and  the  vouchee  came  not,  but  in 
contempt  made  default ;  upon  which  the  demandant  had 
final  judgment  againft  the  tenant  in  tail,  and  he  over  againft 
the  vouchee  ;  by  force  of  which  recovery  Taltarum  enter- 
ed, and  infeoffed  the  plaintiff.  In  this  manner  is  the  reco- 
very pleaded.  The  defendant  rejoined,  that  all  this  might 
be  true,  but  that  before  the  recovery  by  Taltarum^  the  te-  J 
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nant  In  tail  had  infeoffed  another,  who  had  re-lnfeofFed  him    CHAP.  XXI. 

^"  ^^'''  \  ^  HENRY  VI. 

Upon  thefe  pleadings    the   foliowinj^    queftlon  arofe  :       EDW.lv. 

Whether  the  defendant  Avho  claimed  under  the  firfl:  entail, 
was  barred  by  a  recovery  fuffered  by  his  anceftor  at  the 
time  he  was  leifed  of  a  later  entail,  created  Cincc  ?  This 
was  the  point  before  the  court.  In  debating  the  matter,  it 
feemed  to  be  agreed  by  the  whole  court,  that  a  recovery 
by  default  of  the  vouchee  was  a  bar  to  the  iffue  in  tail  ;  and 
it  feems  as  if  thev  refted  the  reafon  of  its  beinp-  a  bar  in- 
tirely  upon  the  recovery  in  value  againft  the  vouchee.  Fur- 
ther, it  was  faid  by  oneof  the  judges,  that  an  entail  cannot 
be  deflroyed  by  a  recovery  in  value,  unlefs  that  which  is  re- 
covered go  in  the  place  of  the  other  ;  and  that  cannot  be> 
unlefs  the  recovery  in  value  be  againfl:  the  donor  ;  in  which 
cafe  it  was  a  fettled  point,  if  //.  give  land  to  B.  in  tail, 
and  he  recover  in  value  againft  J.  that  the  iffue  of  B.  (hall 
have  a  formedon  of  the  land  fo  recovered.  Confiitcntly 
"with  this,  as  the  recompence  goes  to  that  iffue  only  who 
lofes  the  eftate,  the  defendant  in  the  cafe  in  queftion,  who 
claimed  under  an  entail  of  which  the  tenant  was  n^t  feifed  ' 
at  the  time  of  the  recovery,  could  be  intitled  to  no  recom- 
pence in  value,  and  therefore  would  not  be  barred  by  the 
recovery. 

Thus  did  the  court,  in  debating  the  efFe6^  of  a  bar  by  a 
recovery,  confine  itfclf  to  the  (Irideft:  technical  reafoning. 
Upon  the  principle  which  had  been  admitted  in  O^avian 
Lumhard' scai'e,  and  recognifed  in  fome  others,  both  in 
the  reign  of  Edward  III.  and  fince,  they  confidered  a  re- 
compence to  the  iffuc  as  a  fufficicnt  reJifon  for  depriving 
him  of  his  eflate  ;  and  a  recompence  in  value  to  the  reco- 
vcree  being  part  of  the  judgment  in  a  recovery  on  ^pracipe, 
this  proceeding  was,  in  its  very  frame,  happily  adapted  to 
the  purpofe.  A  recovery  feems  to  have  forced  itfelf  upon 
the  courts,  who  recognifed  its  effedh  no  further  than  they 
were  obliged  by  the  legal  circumflances  attending  it. 
Their  decifion  in  this  cafe  was  intirely  conformable  to  the 
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cxa6t  requlfite  of  the  proceeding  ;  for  they  expe6ted,   as 
was  before  obferved,  that  the  vouchee  fhould  be  the  donor^ 
hDVV.  jv.      who  had  aduall.y  engaged  to  warrant  upon  the  original  gift 
of  the  land  d. 

Such  were  the  grounds  upon  which  a  recovery  was 
explained  and  fupported,  when  it  was  fuppofed,  or  at  leaft 
pretended,  to  be  a  real  proceeding.  In  after-times,  when 
k  was  confidered  merely  as  a  fi£lion  for  the  purpofe  of 
barring  eftates  tail,  the  fame  language  was  adhered  to,  as 
the  heft  way  of  reconciling  it  to  reafon  and  to  law.  But 
without  recourfe  to  thefe  technical  arguments,  the  applica- 
tion of.  a  recovery  to  the  purpofe  of  barring  entails,  may 
be  defended  on  other  grounds  equally  confident  and  legal. 
Why  (hould  it  not  be  at  once  faid,  that  the  recoveror  reco- 
vers the  land  by  better  title  ?  a  fidion,  furely,  as  fair  as 
that  of  a  recovery  in  value  to  the  iffue.  As  this  is  the  plain 
fenfe  of  it,  when  \.ht  pracipe  is  brought  againft  a  tenant  in 
fee,  why  {hould  it  not,  and  why  fhould  it  not  be  fo  avowed, 
when  brought  againft  a  tenant  in  fee-tail  ? 

It  (hould  feem,  that  a  flight  confideration  of  the  ftatute  * 
de  donis  will  ren(;ler  fuch  an  apology  as  the  inference  drawn 
from  a  recovery  in  value,  perfe6Hy  unneceflary.  It  was  in- 
tended by  that  act  to  bind  up  the  hands  of  the  tenant  in  tail 
from  prejudicing  his  ifTue,  but  not  to  preclude  third  perfons 
from  purfuing  their  lawful  claims  againft  the  land  entailed. 
It  could  not  be  faid,  as  in  oppofition  to  their  right t  that 
the  will  of  the  donor  (hould  be  obferved.  That  (tatute 
provides  only  ngainft  voluntary  alienations,  and,  among 
others,  declares,  that  a  fine  levied  of  fuch^entailed  land  (hall 
be  void  ;  a  fine  being  at  that  time  an  amicable  fuit  for  the 
fingle  purpofe  of  transferring  the  poflTeflion  and  right  of 
land.  But  to  all  involuntary  alienations,  to  all  recoveries 
by  right,  fuch  land  entailed  was  llili  liable,  notwithftanding 
the  (lri6l  reflraint  on  alienation  by  the  owner.     A  pracipt 

*   12  Ed.  IV.  15,  19,  10,21.        »  VId,  ant.  vol.  II.  164. 
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T\'as  then  an  adverfary  fuit  ;  and  tho'  the  churchmen  had   chap,  xxr 
about  that  time  converted  it  to  its  prefent  ule,  even  then,     „^v.„„„. 

*  '  '      HENRY  Vl. 

if  a  recovery  was  had  thereon,  it  carried  with  it  the  pre-  EDW.  iv. 
fence  of  a  recovery  by  lawful  title,  and  bound  only  as  fuch. 
When  fuch  proceedings  grew  more  general,  it  (lill  bore  its 
original  import  ;  and  under  all  confiderations  of  it,  with 
regard  to  the  recoveror,  recoveree,  and  the  thing  recovered, 
will  bear  no  other  comment  or  conclufion,  but  that  the  re- 
covery was  had  by  lawful  right,  regularly  decided  upon. 
The  flatute  de  donis  had  not  taken  away  fuch  a  mode  of 
alienation  ;  and,  of  courfe,  an  eftate  tail,  in  its  very  origin, 
^as  liable  to  be  barred  by  a  recovery  in  a  judicial  proceed- 
ing, as  well  as  by  a  collateral  warranty.  The  lord  chief 
juftice  Choke,  in  the  cafe  abovementioned,  feems  to  confi- 
der  it  in  that  light ;  and  when  that  judge  had  been  fpoken 
of  in  later  times,  as  the  author  of  a  new  device  for  barring 
entails,  he  is  veryjuftly  vindicated  by  the  great  commenta- 
tor on  Littleton,  who  fays,  *'  it  was  upon  former  authorl- 
*.<^  ties  and  opinions  of  judges,  difcovcred  by  him,  and  af- 
*'  fented  to  by  the  reft  of  the  judges  «." 

Whatever  may  be  the  true  reafons  upon  which  this 
point  of  law  is  to  be  explained,  it  is  certain  that  thisfolcmn 
declaration  of  it  by  the  judges  had  a  more  cxtenfive  in- 
fluence than  almoft  any  thing  that  ever  came  from  the 
courts  at  Weftminfter,  refpe6ling  private  rights.  It  made 
an  epocha  in  the  hiflory  of  landed  property.  It  had  the 
eflre£l,  in  a  great  meafure,  of  repealing  the  flatute  de  do-  * 
nis  ;  for  after  this,  every  tenant  in  tail  had  a  power  of  bar- 
ring his  ifTue,  and  thofe  behind  in  remainder ;  not  by  com- 
penfating  them  with  a  real  equivalent,^ as  was  required 
upon  the  principle  o^O^avian  Lum^>ard\  cafe,  but  by  the 
fuppofed  and  ideal  recompence  of  a  recovery  in  value 
-againfl:  the  vouchee.  The  ftatute  had  thenceforward  no 
other  force  than  to  enable  perfons  to  make  emails,  w:th 

•  1  Inft.  361.  b: 

long 


HENRY  VI. 

tow,  IV. 


Of  dower. 


HISTORY    OF    THE 

long  fubftitutions  of  remainders,  which  could  not  have 
been  created  at  common  law,  and  which  every  tenant,  as 
he  came  into  pofTcffion,  had  the  power  of  deftroying  by 
fufFering  a  recovery  ;  a  power  which  was  mofl:  commonly 
cxercifed  as  foon  *  as  the  party  was  of  years  to  do  a  legal  a6t. 
Since  the  period  when  we  had  occafion  to  confider  the 
widow's  title  to  dower,  a  very  material  change  had  taken 
place  in  the  judgment  of  the  law  on  this  fubje6l.  Glan- 
viile  reckons  three  forts  of  dower ;  that  ad  ojlium  ecclefta, 
that  ex  ojfenfu  paty'iSf  and  the  rationahilis  dos  affigned  by 
the  common  law.  The  two  former  were  appointments 
made  at  the  time  of  the  marriage;  and  if  thefe  were  not 
made,  the  widow  had  a  title  to  claimx  the  third  of  her 
hufband's  freehold  j  but  in  analogy  with  the  idea  on  which 
the  two  former  were  to  have  been  made^  this  was  to  be  a 
third  of  fuch  freehold  as  the  hufband  was  feifed  of  on  the 
day  of  the  marriage  f.  In  the  fame  manner  is  the  rationa- 
bilis  dos  fpoken  of  by  Bra6ton  and  Fleta  &.  But  in  the 
reiffn  of  Edward  III.  we  find  the  widow's  dower  is  faid  to 

o 

be  a  third  of  all  that  was  her  hufband's  in  his  lifey  in  fee- 
limple  or  fee-tail  ;  as  if  acquifitions  that  had  been  made 
after  the  marriage  were  to  be  liable  to  dower.  This  altera- 
tion in  the  law  of  dower  had  obtained  between  the  13th  of 
Edward  I.  and  the  latter  part  of  Edward  III.  and  might 
have  crept  into  an  edablilhed  piece  of  law,  from  the  liberty 
which  was  allowed  even  in  the  time  of  Glanvillc,  for 
thofe  who  had  but  fmall  freeholds  at  the  time  of  afligning 
dower  ad  oji'ium  ecclefi£,  to  Aiake  fome  provifional  engage- 
ment to  augment  it  by  fuch  new  purchafes  as  might  after- 
wards be  made'^.  Whatever  might  be  the  origin  of  this 
new  dodrine,  fo  thoroughly  was  it  fettled  in  the  times  of 
Henry  VI.  and  Edward  IV.  that  it  was  then  laid  down, 
that  '*  where  a   man  was  feifed  of  lands  or  tenements  in 


•  Black,  vol.  II. 

*  Vid.  ant.  vol.   I.  loo. 
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*^  fee-fimple,  fee-tail  general,  or  as  heir  in  fpecial   tail,     CKAP.  XXI. 
*'  his  wife  Hiould  be  endowed  of  the  third  part  of  fucli  lands    ^"--^"^^     "^ 

,      n        j>  HENRY  VI, 

**  and  tenements  as  were  her  hulband  s  iit  any  time  during       edw.  IV. 
"  the  coverture  ,"  fo  that  not  only  what  had  been  acquired 
fince  the  marriage,  but  alfo  fuch  as   had  been   conveyed 
away  were  now  fubjefl  to  the  claim  of  dower  '^. 

Ac  Ai'i^^  dowQV  ad  oft ium  ecclefia  was   not    permitted  in 
the  time  of  Glanville  to  amount  to  more  than  a  third  ;  and 
if  it  was  more,  it  would    be   admeafured  down   to  a  fair 
third.     But  it   was  laid  down  by  Littleton,  that   fuch  en- 
dowment might   be  of  the  whole  of  a  man's  land.     To 
make  fuch  a  dower,  the  man  muft  be  of  full  age  and  fcifed 
in  fee ;  it  was  to  be  done  after  affiance  and  troth  plighted  ; 
and  after  the  hufband's  death  the  widow  might  enter  with- 
out any  further  alignment,  the  quantity  and  certainty  of 
the  parcels  having  been  openly  declared  at  the  time  of  the 
endowment  *-     Dower  ex  ajfenfu  patris,  could  likewife  only 
be  where  the  father  was  feifed  in  fee  ;  the  perfon  endowing 
was  to  be  fon  and  heir  apparent  ;  and  the  parcels  were  to 
be  affigned  with  certainty,  fo  that  the  widow  might  enter 
without  any   further   aiiignment.     It  was  thought   that  a 
deed  fhould  be  made  teffcifying  the  father's  afTent  m.  There 
was  this  difference  between  thcfe   two  dowers,  that  a  wi- 
dow  might  waive  that  ad  ojiium  ecclefia,  and  refort  to  her 
dower  at  common  law,  contrary  to  tl  e  ufage  in  Glanville's 
time  ;  but  if  {he  had  once  entered,  Ihe  would  be  precluded 
from  fuch  option  °. 

If  a  woman  was  not  above  nine  years  of  age  at  the 
death  of  her  hufband,  the  law  pronounced  that  fhe  fhould 
not  be  endowed  ".  A  v/oman  could  not  be  endowed  of 
lands  or  tenements  which  her  hufband  held  jointly  with 
another,  but  olherwife  of  land   he   held    in   common  P. 

^  Litt.  36.  «  Litt.  41. 

'   Ibid.  39.  ■  •  Ibid.  36. 

"  Ibid.  40.  *  Ibid.  45. 
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CHAP.  XXI.  Neither  a  tenant  in  tail  of  full  age,  nor  a  tenant  in  fed 
within  age,  could  endow  ad  ojlium  ecdefia  ;  yet  an  in- 
fant could  endow  ex  ajftnju  patris^  this  not  being  conftrued 
to  be  an  a6l  of  his  own  %  but  of  his  father. 

Thus  far  of  the  t!iree  fpecies  of  dower  mentioned  by  the 
oldeft  writers  upon  our  law.     To  thefe  there  is  added  by 
Littleton  another,  which  he  calls  de  la  pluis  beak.     This 
was  where    a  man   feifed,   for  inftance,  of  forty  acres  of 
land,  held  twenty  acres  of  one  by  knight's  fervice,  and  the 
other  twenty  acres  of  another  in  focage,  and  took  a  wife, 
and  died  leaving  a  fon  within  age;  fo  that  the  lord  entered 
into  one  part  as  guardian  in  chivalry,  and  the  widow  into 
the  other  as  guardian  in  focage.     If  the  widow  brought    a 
writ  of  dower  againfl  the  guardian,    he   might  pray  the 
court,  that  fhe  fliould  endow  \\tx{^\^  of  the  moji  fair  of  the 
tenements  flie  held  as  guardian  in  focage,  according  to  the 
value  of  the  third  flie  claimed  in  the  tenements   held  by 
knight's  fervice ;  upon  which  judgment  would  be  given  for 
the  guardian  in  chivalry    to   hold  his   lands  quit   of  the 
dower '  :  after  this  judgment,  the  widow  might  call  toge- 
ther her  neighbours,  and  in  their  prefence  endow  herfelf  by 
metes  and  bounds  of  the  fairefl:  part  of  the  tenements  held 
in  focage  ^.     Such  regard  was  paid  to  the  intereil  of  the 
guardian  in  chivalry.  Another  fpecies  of  dower  mentioned 
by  our  author  is,  donver  by    the  cujhm.     Thus,  in    fome 
counties,  the  widow  might  have  the  half  of  the  tenements  ; 
and  by  the  cuftom  of  fome  town  or  borough,  the   whole  ^. 
Thus  he  reckons  in  all,  five  fpecies  of  dower  ;  namely, 
dower  by  the  common   law,  dower  by   the  cuflom,  dower 
ad  ofl'ium  ecclefuc^  dower  ex  ajfetfu  patris,  and  dower  de  la 
pluis  beale  7. 

The  two  eflates  of /^«^«/  by  the  ccurtefy^  and  tenant  by 
dowery  feem  to  have  borne  fome  relation  to  each  other, 
as  if  the  claim  of  the  wife  in  one  cafe,  andof  tlie  hufband 
in  the  other,  were  founded  on  equal  confiderations  in  law 

»  Lilt  46,  57.     •  Ibid.  4S,     »  Ibid.  49,  50.     '  Ibid.  37.     ^  Ibid.  51. 
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and  in  policy.     Thus  a  feifin  in  fee,  in  fee- tail  general,    CHAP.  XXf. 
or  as  heir  in  fpecial  tail,  was  laid  down  by  Littleton  as  the    ^JJ^^^XTvr! 
proper  eftate  in  the  hulband  to  give  a  title  of  dower,  and       EDVV.  IV. 
in  the  wife  to  make  her  hufband  tenant  by  the    courtefy. 
And  afterwards  he  dates  it  ftill  more  fpecially,  that  where 
one  of  the  parties  was  feifed  of  fuch  an  eftate,  as  by  poflr- 
bility  the  ilTue  that  might  be  had  between  them  would  in- 
herit to  itsanceftor,  there  the  other  party  fhould  be  intitiecf, 
as  the  cafe  might  be,  to  dower,  or  the  courtefy,  and  other- 
wife  not.     For  where  tenements  were  given  to  a  man  and 
the  heirs  that    he  fliould  beget  on  the  body  of  his   wife, 
which  made  the  hufband  donee  in  fpecial  tail  (not  being  one 
of  the  abovementioned  eftates),  if  he  died  without  ifTuc, 
yet  the  wife  (hould  be  endowed  ;  becaufe  the  ifTue  which 
ftieby  poilibility  might  have  had   by  fiich  hufband,  would 
have  inherited  the  land.     But  if  flie  had  died,  and  he  had 
taken  another  wife,  this  fecond  wife  would  not  be  endowed, 
for  the  reafon  abovementioned  z  ;  which   latter  cafe  con- 
firms likewife  the  above  rule  refpeQing  the  hufband,  he  be- 
ing neither  feifed  in  fee,  nor  in  fee-tail  general,  nor  heir 
in  fpecial  tail.     There  was  this  great  difference  between 
the  donee  and  the  heir   in  fpecial  tail,  that  the  latter  was 
emancipated  from  all  the  peculiarities  of  the  entail, and  be- 
came a  tenant  in  tail  general. 

The  law  concerning  tenants  for  years  had  undergone 
no  great  alteration  fince  the  time  of  Braclon  ^.  It  feems  to 
have  been  governed  by  the  fame  principles,  and  fubjcvSt  to 
the  fame  rules.  Such  leafes  might  be  made  by  deed,  or 
without;  and  if  there  was  a  remainder  over  for  life,  in 
tail,  or  in  fee,  the  lefTor  was  obliged  to. make  livery  of 
feifin  to  the  lefTee  for  years,  or  nothing  would  pafs  to  thofe 
in  remainder,  by  the  entry  of  the  lefTee.  If  the  termor 
entered  before  livery  made,  then  the  freehold  and  reverlioii 
were  conftrued  to  remain  in  the  lefTor  ^.     When  land  was 

*  Lite.  52,  33.        *  Vid.  ant.  vol.  I.  101.         ^  Lite,  60. 
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9HAP.  XXI.    fo  let  for  years,  the  lefTee  might  enter  after  the  death  of  the 

^^ ^'^^^     lefTor,  becaufe  he  derived  his  title  from  the  leafe  ;  which 

EDW.  IV.  differed  from  a  feoffment  ;  for  if  livery  was  not  made  dur- 
ing the  life  of  the  feoffor,  the  feoffment  was  void,  and  the 
land  defcended  to  the  heir  of  the  feoffor  c.  It  was  not  un- 
common to  let  tenements  for  the  term  of  half  a  year,  or 
quarter  of  a  year  ;  and  if  fuch  tenants  committed  wafle, 
the  writ  would  neverthelefs  fay,  quod  tenet  ad  terminum 
annorum  ;   for  no  other  form  of  writ  could  he  had'^. 

The  precarious  poffeffion  defcribed  by  Bra6ion  ''■,  feems 
ffill  to  have  continued  under  the  title  of  tenant  at  will- 
Littleton  defcribes  this  as  *'  a  letting  to  have  and  to  hold 
^«  at  the  will  of  the  leffor;"but  it  was  underffood  to  be  at 
the  will  of  the  leffee,  as  well  as  of  the  leffor^ ;  and  there- 
fore, if  a  leafe  was  made  at  the  will  of  the  leffor,  the  law 
Tenant  at  will,  inferred  that  it  was  alfo  at  the  will  of  the  leffee  ;  for  it  muft 
be  at  the  will  of  both  parties.  When  Littleton  therefore 
fays,  that  fuch  a  tenant  had  no  certain  nor  fure  eftate,  but 
might  be  put  out  whenever  the  leffor  pleafed,  it  (hould  be 
added,  that  the  leffee  alfo  might  leave  the  land  whenever 
he  pleafed.  Neverthelefs,  the  will  of  the  leffor  was  not  to 
be  exercifed  in  defiance  of  all  juftice  and  equity  ;  for  if  the 
leffee  fowed  the  land,  and  the  leffor  put  him  out  before  the 
corn  was  ripe,  the  leffee  was  to  have  free  entry,  egrefs  and 
regrefs,  to  cut  and  carry  the  corn.  But  a  leffee  for  years, 
who  knew  the  end  of  histerm,  had  not  the  like  indulgence; 
for  if  he  was  fo  inconfiderate  as  to  fow  the  land,  when  he 
knew  his  term  would  end  before  it  was  ripe,  the  leffor  or 
reverlioner  would  h-^ve  it,  by  law  &.  A  tenant  at  will 
was  not  bound  to  fuflain,  and  repair,  as  a  termor  tor  years 
was  ;  but  if  he  committed  voluntary  wafte,  in  pulling  down 
a  houfe,  felling  trees,  and  the  like,  the  leffor  might  have 
an  a6tion  of  trefpais^.     The  leffor  might  diftrain  or  have 


«  Lift.  66. 

•>  Ibid.  67. 

•  Vid.  ant.  vol.  I.  303. 
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an  a6^1on  of  debt  for  rent  refcrved  on  a  leafe  at  will  '.     A     chap.  XXI. 
feoffee  to  whom  no  livery  of  feifin  had  been  made,  was     henrTvi 
conftrued  to  be  a  tenant  at  will  ;    for  the  words  of  the  deed       EDW.  IV. 
indicated  the  feoffor's  will  that  he  Ihould  have  the  land  k  ; 
but  there  being  no   livery,  or  fpecification  of  cftate,  he 
could  not  have  it  but  at  the  will  of  the  feoffor. 

Conditional  estates  had  always  made  an  impor-  Eftates  upon 

,  .  ,       .  ,  ,  I      r  1  1        condition, 

cant  title  in  our  law  ;  they  are  treated  or  at  large  by 
Bra6lon  ^  ;  and  the  ufeful  purpofe  fuch  modifications  of 
property  anfwered  in  providing  for  the  contingencies  of 
men*s  circumflances  made  them  very  common,  and  they 
were  brought  into  frequent  difcuffion  In  our  courts  in 
every  period  from  the  reign  of  Henry  III.  to  that  of  which 
we  are  now  writing. 

The  principal  conditional  eftates,  in  the  early  times  of 
our  law,  were  fuch  as  had  been  converted  into  eflates  tail 
by  the  flatute  de  donis*  Thefe  had  long  fince  fallen  under 
a  different  head  ;  the  fuppofed  condition  being  no  longer  a 
fubje6i:  of  confideration.  The  chief  effates  upon  condi- 
tion that  now  appear  in  our  books,  are  fuch  as  were 
made  to  fecure  a  loan  of  money,  and  were  termed  mort- 
gages.  The  others  cannot  eafily  be  ranked  under  any 
particular  denomination. 

Estates  upon  condition,  in  a  legal  view  of  them,  were 
of  two  forts  ;  that  is,  upon  condition  in  deed,  and  upon 
condition  in  law.  An  inftance  of  a  condition  in  deed  is, 
where  a  man  infeoffed  another  in  fee,  referving  to  him 
and  his  heirs  a  certain  rent  payableat  a  certain  day,yearly; 
with  a  condition,  that  if  the  rent  was  behind,  it  fhould  be 
lawful  to  the  feoffor  and  his  heirs  to  enter  ;  in  fuch  cafe 
the  feoHor  might  enter,  and  entirely  ouft  the  feoffee  ™. 
Sometimes  the  condition  was,  for  the  feoffor  to  hold  the 
land  only  till  he  was  fatisfied  ;  in  which  cafe  he  would  en- 

»  Lilt.  72.  '  Vid,  ant.  vol.  I.  294, 

*Ibid.  70.  »"Litl.  325, 
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CHAP.  XXI.  ter  and  take  the  profits,  as  a  dlftrefs ;  but  when  he  was  fa*-" 
^^vTl'Z  Zi     tisfied,  the  feofFee  mip;ht  re-enter  ".     The  words  cohfti- 

rxENRY  VI.  »  o  ^  , 

£DW.  IV.       tuting  fuch  conditions   were  various ;    as,  fub  condttiont 

qmdy  l£c.  provifo  quod,   t^c,  ft    contingat  qu  d,  &c.  tunc-, 

^c.  «  ;  and  in  all  thcfe  inftanees  the  feoffee  had  an  eftate 

upon  condition. 

Mortgages.  The  principal  of  thefe  eftates  upon  con-dltlon  by  deed 

was  a   mortgage,  or  mortuum    vadium  ;  a  fecurity  well 

known  in  the  time  of  Glanville,  who  ftates  it,  however, 

as  a  hard  bargain,  and  fuch  as  fubjeded  the  lender  to  the 

imputation  and  punifhment  of  ufuryP.  The  common  way 

of  making  this  fecurity,  was  for  the  borrower  to  infeoff  the 

lender  in  fee,  upon  condition  that  if  the  feoffor  paid  to  the 

feoffee  at  a  certain  day  fuch  a  fum,  the  feoffor  might  enterq. 

Sometimes  a  gift  in  tail,  or  a  leafe  for  life  or  years,  was 

made  in  mortgage  ^'.    It  was  held,  that  fhould  fuch  feoffor 

die  before   the  day    of  payment,  his  heirs  or  executors  ^ 

might  tender  the  money  and  enter,  tho'  there  was  no  pro- 

vifion  to  thateffeft  in  the  deed;  for  the  heir  was  confidered  ^ 

as  having  an  intereff  in  the  condition,  and  the  grand  ob- 

jed  was,  that  the  money  fhould  be  paid  at  the  day,  which 

might  be  as  well  done   by  the   heir  as   the  feoffor :  but  a 

ffranger  who  had  no  intereft  could  not  make  fuch  tender'- 

If  the  fecffce  rcfuled  the  money  \o  tendered,  and  the  feoffor 

entered,  the  feoffee  had  no  remedy  by  law  to  recover  the 

money,  which  he  lofl:  by  his  own  default  and  obffinacy  ^. 

If  the  condition  was  for  the  feoffor  to  pay,  not  at  a  certain 

day^  but  generallyt  and  the  feoffor  died  before  payment, 

this  was  held  differently  ;  for,  in  fuch  cafe,  the  heir  could 

not  make  the  tender  ;   becaufe  a  condition  for  the  feoffor 

to  pay,  was  the  fame  as   faying  he  fliould  pay  during  his 

life  ;  and  when    he    died,    the  time  of  the  tender  was 

°  Llrt.  3-7.  '  I-i".  333. 

•  Ihid.  328,  329,  330.  •  Ibid.  337. 
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pafl:  ^.  Many  fimilar  queftions  upon  the  performance  of 
conditions  by  heirs,  are  to  be  found  in  Bra6ton  y.  If  the  henry  vi. 
feoffee  in  mortgage  died  before  the  day  of  payment,  the  iDVV.lV. 
feoffor  ought  to  pay  the  money  to  the  executors,  and  not 
to  the  heir  ;  the  eflate  being  given  in  lieu  of  money, 
which  would  otherwife  have  come  to  the  executors.  But 
fometimes  the  deed  exprefsly  ftipulated  that  the  money 
fhould  be  paid  to  the  feoffee,  or  his  heirs  ^^ 

Some  doubts  had  arifen  about  the  place  where  the  feoffor 
In  mortgage  was  to  tender  the  money.  Some  faid  upon  the 
land,  becaufe  the  condition,  it  wasfaid,  depended  upon  the 
land.     Bat  Littleton  was  of  opinion,  that  he  was  bound  to 
feek  the  feoffee  wherefoever  he  was  in  England  ;    the  fame 
as  if  money  was  to  be  paid  on  a  common  condition  in  a 
bond  ;  in  which  cafe  the  obligor  was  bound  to  fcek  the 
obligee,  if  in  England,  otherwife  the  obligation  would  be 
forfeited.     He  likewife  thought  that  the  eflate  might  more 
properly  be  faid  to  depend  upon  the  condition,    than  the    > 
condition  to  depend  on  the  land^.  There  was  this  difference 
between  a  fum  in  grofs  and  a  rent  iffuing  out  of  land,  that 
the   latter  need  only  be  tendered  on  the  land  ^.     It  was 
therefore  advifeable  and  fafe  for  the  feoffor  in  mortgage  to 
appoint  by  the  deed  a  fpecial  place  for  the  payment  ;  and 
fuch  was  commonly  the  praftice;  as,  *'  in  the  cathedral  of 
"  St.  Paul's  church,    in  London,    within  four  hours  next 
*'  before  the  hour   of  noon,  at  fuch  a   pillar   within  the 
*'  church,"  and  the  like  fpecifications,  which  afcertained 
to  a  certainty  both  the  time  and  place  c.     Tho'  the  feoffee 
was  not  bound  to  receive  the  money  in  any  other  than  the 
place  limited,  yet,  if  he  lb  pleafed,  it  would  equally  avail 
the  feoffor  ;  and  fo  it  would,  it  the   feoffee  accepted  any 
other  thing  in  fatisfaiStion  of  the  money,  tho'  not  a  twen- 

'  Litt.  337.  '  Lilt.  340. 

>  Vid,  ant.  vol.  1.  294.296.  ■•  I'^irl.  341. 

•  Litt,  339.  *  Ibid    342,  • 
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tieth  part  of  the  value  ^.  Thus  flood  the  law  rcfpe^ling 
mortgages  in  the  reign  of  Edward  IV. 

Where  eftates  were  to  be  raifed  or  defeated  by  perfor- 
mance of  a  condition,  it  appears  from  the  above  cafes,  that 
any  pcrfon  who  had  an  interell:  in  the  condition,  or  in  the 
land,  might  make  offer  to  perform  that  condition.  Again, 
where  a  feoffment  was  upon  condition,  that  if  the  feoffee 
paid  to  the  feoffor  at  a  certain  day  fo  much  money,  the 
feoffee  fhould  have  the  land  to  him  and  his  heirs,  and  if  he 
failed,  the  feoffee  might  enter;  if  the  feoffee,  before  the 
day  of  payment,  noade  a  feoffment  to  another,  and  the  fe- 
cond  feoffee  tendered  the  money,  he  would  have  the  eflatc 
without  the  condition  being  fo  expreffed  :  and  this  was^ 
becaufe  he  had  an  intereft  in  the  condition  for  the  fafe- 
ffuard  of  his  edate.  The  fame  if  the  firft  feoffee  tendered 
it,  becaufe  he  was  privy  to  the  condition^. 

Concerning  thefc  conditions  for  entry  it  (houldbe  ob- 
ferved,  that  they,  as  well  as  rents,  could  be  refervcd  or 
given  to  no  perfon  but  only  to  the  feoffor,  or  donor,  and 
his  heirs.  For  if  a  man  let  lands  for  life,  rendering 
rent,  with  a  claufe  of  re-entry  for  non-payment,  and  then 
granted  the  reverfion  with  attornment,  the  grantee  of  the 
reverfion  might  diffrain  for  the  rent,  as  incident  to  the 
reverfion,  but  could  not  enter,  the  right  of  entry  being 
gone  for  ever  f.  In  like  manner,  if  a  reverfion  came  to  a 
lord  by  efcheat,  the  lord  might  diftrain,  but  could  not 
avail  himfclf  of  a  condition  of  re-entry  S. 

It  was  laid  down  as  a  rule,  that  wherever  land  was 
granted  for  a  term,  with  condition  to  hold  in  fceon  paving 
a  certain  ium,  it  was  always  ncceffary  that  livery  of  feifin 
(hould  be  made  upon  tlie  grant  when  the  leffee  fi r ft  entered  r 
for  the  fee  and  freehold  could'not  pafs  without  livery,  this 
being  one  of  the  moil  eftabliflied  rules  of  the  antient  law*^. 
A  queftion  of  law  arofe  upon  fuch  a  livery  made  to  a  termor 
for  years,  which  has  been  debated  fince  with  great  diffe 


*  f-itr.  3/;4. 

*  Ibid,  336. 
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rencc  of  opinion.  Where  land  was  granted  to  a  man  for 
termof  five  years,  on  condition  that  if  he  paid  to  the  ^jcj^'yVr. 
grantor  within  the  firft  two  years  40  marks,  he  fhould  EDW.  IV. 
have  the  fee-fimple,  or  otherwife  fhould  hold  it  only  for  the 
five  years,  and  livery  of  feifin  was  made  upon  the  grant  ; 
Littleton  fays,  that  the  grantee,  in  fuch  cafe,  had  a  fce- 
Jimp/e  conditional :  but  if  he  did  not  pay  the  40  marks  with-  - 
in  the  two  years,  then  the  fee  and  freehold  would  be  imme- 
diately adjudged  in  the  grantor.  For  notwithftandiug  the 
common  rule,  that  in  feoffments  upon  condition  the  fe- 
offor had  not  the  freehold  before  his  entry,  yet,  fays  he, 
that  was  confined  to  cafes  where  he  could  lawfully  enter, 
which  he  could  not  here  ;  for  the  grantee  had  flill  a  title 
to  occupy  for  three  years ;  and  during  that  occupation,  if 
he  committed  wafle,  the  grantor  might  have  a  writ  of 
wafte,  which  Littleton  confiders  as  another  proof  that  the 
reverfion  was  in  him  '.  The  doubt,  however,  with  later 
writers,  has  not  been,  whether  the  reverfion  was  in  the 
grantor  at  the  end  of  the  two  years,  but  rather  how  it  palfed 
out  of  him  during  the  two  years  ;  that  13,  how  the  gran- 
tee could  have  a  fee  conditional. 

Those  who  differ  from  Littleton  fay,  that  as  the  fee- 
limple  was  to  commence  on  a  condition  precedent,  it  could 
not  pafs  till  that  condition  was  performed  ;  and  in  fupport 
of  this  opinion,  they  vouch  authorities  in  the  reigns  of  the 
three  Edwards  and  of  Richard  11.  But  the  cafes  relied 
upon  feem,  many  of  them,  to  differ  from  this,  in  the  grand 
circumf^ancc  which  confbitutes  the  foundatioiT  of  Little- 
ton's opinion,  for  it  is  not  exprefsly  faid  in  any  of  them 
that  livery  of  feifin  was  made;  and  Littleton  has  himfeU 
faid,  in  the  preceding  fe6lion,  that  without  livery  nothing 
of  the  freehold  and  inheritance  paffed.  It  is  therefore  argued 
on  the  other  fide,  with  fome  (hew  of  reafon,  that  when  the 
Icffor  m.ade  livery,  as  in  the  prefent  cafe,  it  would  not  be 

»Litt.  35c,  351. 
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confident,  that  agalnft  his  own  livery  a  freehold  fliould  re- 
main in  hini  ;  and,  fecondly,  it  being  a  rule  of  law,  that. 
£DW.  IV.  livery  mufl;  pafs  a  prcfent  freehold  to  fome  pcrfon,  and  can- 
not give  a  freehold  in  futuro,  therefore  the  freehold  and 
inheritance  mufl:  pafs  immediately,  and  not  cxpefi  till  the 
condition  was  performed.  Thefe  were  principles  well 
known  in  the  time  of  Littleton  ;  and  his  commentator  de- 
clares that  there  is  both  reafon  and  authority  on  his  (ide^^. 
Upon  the  fliifring  of  the  freehold  and  inheritance  on  con- 
ditions and  contingencies,  Bra6lon  had  been  very  explicit, 
as  we  have  fiiewn  in  the  former  part  of  this  work  ^, 

If,  by  the  a6t  of  God,  a  condition  was  rendered  ini- 
pofllble  to  be  performed,  the  law  permitted  the  party  to 
acquit  himfclf  by  acting  as  nearly  as  could  be  according 
to  the  fpirit  and  defign  of  it.  Thus,  if  a  feoffment  was 
made  on  condition  that  the  feoffee  fhould  give  the  land 
back  to  the  feoffor  and  his  wife,  and  the  heirs  of  their  two 
bodies,  with  remainder  to  the  right  heirs  of  the  feoffor  ; 
there,  if  the  hufband  died  in  the  life-time  of  the  wife, 
before  any  ellate  in  tail  was  made,  he  might  fulfil  the  con- 
dition by  making  an  eflate  as  much  like  the  other  as  poffi- 
ble  ;  which  Littleton  thinks  he  would  do  by  giving  the 
wife  an  ellate  for  life  without  impeachment  of  wafte, 
with  remainder,  after  her  deceafe,  to  the  heirs  of  the  body 
of  the  hufband,  remainder  to  the  right  heirs  of  the  huf- 
band :  for  as  flie  could  not  have  an  eflate  in  tail,  it  was 
reafonable  fhe  fliould  at  leafl  have  an  eflate  without  im- 
peachment of  wafle,  which  was  one  advantageous  property 
of  an  entail  "^.  If  the  hulband  and  wife  both  died  leaving 
iffue  before  the  gift  was  made,  then  our  author  thought  an 
eflate  fhould  be  made  to  the  iffue,  and  to  the  heirs  of  the 
body  of  his  father  and  mother,  remainder  to  the  right  heirs 
of  the  father  ".  Again,  if  there  was  a  condition  to  infeoff 
fcyeral  perfons  to  them  and  their  heirs,  and  they  all  died 

*iliUl.  217.        ^  Vid.  ant.  vcl.I.296.       ^'Litt.  352.       "  Ibid.  35?. 
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tjefore  the  eftate  was  made,  then  an  eftate  fliould  he  made 

to  the  heir  of  him  that  furvived  of  them,  habendum  to  him     ^,r,^-,.^^  „, 

and  the  heirs  of  the  furvivor  o  ;    for  this  would  keep  the       EDVV.  iv, 

land  in  the  line  for  which  it  was  intended  :  whereas  IFthe 

limitation  had  been  to  the  heirs  of  the  fon,  then  it  might, 

Kpon  failure  of  heirs  on  the  part  of  his  father,  go  to  thofe 

ex  parte  maternd  P. 

If  the  feoffee  did  any  thing  that  affeded  the  land,  and 
difabled  himfelf  from  making  as  good  and  complete  an  ef- 
tate  as  when  he  was  infeoffed,  the  feoffor  might  enter.  As 
i-f  a  feoffee,  before  the  performance  of  the  condition,  in- 
feoffed another,  or  made  an  eftate  for  life  -or  years  to  ano- 
ther q  ;  if  he  married  before  the  condition  performed  (for 
his  wife  became  intitled  to  dower  out  of  the  land,  whe- 
ther he  made  tiie  efi:ate  or  not)  ^  ;  if  he  charged  the  Jand 
with  a  rent,  or  bound  himfelf  in  a  ftatute,  the  feoffor  might 
<mter  :  nevcrthelefs,  when  the  feoffor  entered,  all  incum- 
brances and  charges  made  by  the  feoffee  were  defeated  and 
void  s. 

The  laft  order  of  eftates  upon  condition  in  d  ed,  now  in 
life,  was  where  a  reftraint  was  impofed  on  the  feoffee  with 
regard  to  alienation,  or  any  other  circumftance.  fn  the 
early  ages  of  our  law,  a  feoffor  confidered  a  grant  fo  much 
in  the  light  of  a  gratuity,  that  he  fubjeded  it  to  almod  any 
fort  ofreftraint  and  condition,  which  did  not  tend  to  the 
evident  breach  of  forae  kw.  With  refpefi:  toalienatlon,  it 
was  very  common,  in  the  c'aufe  of  permiffion  to  alien,  to 
add,  exceptls  viris  religiofis  et  ^udceh  ;  and  when  a  claufe 
wasneceffary  to  enable  the  feoffee  to  alien,  it  was  not  re- 
markable that  itfhould  be  given  with  certain  refi:ri6tions  ^ 
Jt  was  not  uncommon  to  add  a  prohibition  from  aliening  at 
all,  and  very  frequent  to  impofc  a  fine  for  alienation.  Thefe 
and  many  other  checks  were  thought  to  be  lawful  and  rea- 
fonable  for  feoffors  to  affix  to  their  grants,  in  confideration 

•Litt.  354.  'Litt.  357. 

I*  I  Inft.  220.  I?.  •  Ibid,  358. 
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CHAP.  XXI.  of  the  pofTibility  of  reverter,  which  the  law  fuppofed  to  re- 
HENRY  VI.  ^^^^^  in  them  after  their  feoffment  :  but  the  flatute  quia 
EDV/.  IV.  emptores  took  away  the  force  of  this  reafon  ;  as  fince  that 
aft  nothing  remained  in  the  feoffor,  after  a  feoffment  in  fee. 
We  find  it  accordingly  laid  down  by  Littleton,  that  a  feoff- 
ment in  fee,  upon  condition  that  the  feoffee  fliould  not  alien, 
was  void  in  law  ;  for  the  law  annexing  to  the  tenant  in  fee 
the  power  of  alienation,  it  would  never  endure  a  condition 
that  was  to  take  away  all  the  power  it  gave  ".  But  it  was 
ilill  held,  that  a  partial  reftraint  might  ftill  be  impofed  ;  as, 
that  the  feoffee  in  fee  fhould  not  alien  to  a  particular  per- 
fon^. 

Such  conditions  were  good,  when  calculated  not  to  de- 
feat, but  rather  to  favour,  the  great  defigns  of  the  law. 
Thus  reflraints  on  alienation  carried  a  more  plauflble  co- 
lour, when  conne6ied  with  eflates  tail,  the  law  having  pro- 
nounced that  thofe  fliouId  be  maintained  in  the  form  which 
was  given  to  them  by  the  donor.  If  therefore  land  was 
given  in  tail,  on  condition  that  none  of  the  tenants  in  tail 
fhould  alien  in  fee,  in  tail>  or  for  the  life  of  another,  but 
only  for  their  own  lives ;  this  was  adjudged  a  good  condi- 
tion, becaufe  fuch  alienation  and  difcontinuance  would  be 
contrary  to  the  will  of  the  donor  y.  Again,  a  gift  in  tail 
might  be  made  upon  condition,  that  if  the  tenant  in  tail  or 
his  heirs  aliened  in  fee,  in  tail,  or  for  term  of  another  man's 
life,  and  alfo  if  all  the  iffue  of  the  tenant  failed,  then  it 
Ihould  be  lawful  for  the  donor  and  his  heirs  to  enter.  Such 
conditions  were  held  to  be  good,  fo  as  not  to  defeat,  but  to 
fave  the  entail  to  the  reverfioner  ;  that  being  the  courfe  in 
"which  the  law  would  othcrwjie  difpofe  of  the  land^.  Wc 
have  before  feen,  that  fuch  conditions  for  preferving  entails, 
were  fometimes  carried  further  than  the  judges  thought  pro- 
per to  fupport  them  =*. 

"  Litt,  360.  *  Lift.  364. 

*  Ibid,  361.  »  Vid.  ant.  324. 

y  ibid.  362. 
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Thus  far  of  eftates  upon  condition  by  deed  :  eflatcs  held    CHAP.  xxi. 
upon  condition  in  law  might,  in  the  full  extent  of  the  term,     henry  vi 
include   moft    eftates   in  the  law,  as  there  wp.s  hardly   a      EDW,  iv. 
holding  that  did  not  bind  the  tenant  to  certain  terms,  which 
might  be  faid  to  be  the  conditions  on  which   he  held  his 
eftate.     Thus,  if  a  parkerfhip  was  granted  for  life,  there 
was   a   condition  in  law  annexed  to  fuch  office,  that  the 
parker  fliould  do  his  duty,  or  otherwife  the  grantor  might 
ouft  him  b.  There  were  many  inftances  of  that  kind,  which 
can    very  eafily  be   fupplied  by  the   imagination  of  the 
reader. 

All  the  diflFerent  eftates  beforementioned  might  belong 
to  more  perfons  than  one  ;  and  when  an  eftate  was  fo 
pofTefTed,  the  owners  were  cither  parceners,  joinienanis,  or 
tenants  in  common.  The  nature  of  fuch  tenancies  has  not 
hitherto  been  fufficiently  difcufTed  ;  but  they  were  now  be- 
come too  important  an  article  to  be  paffed  over.  We 
Ihall  begin  with  parceners. 

These  were,  when  daughters  or  other  female  heirs  took  of  parcener*, 
an  eftate  in  fee  or  in  tail  by  defcent ;  and  in  fuch  cafe  they 
were  all  reckoned  but  as  one  heir.  As  fome  might  feel  an 
inconvenience  in  pofTefllng  land  in  this  way,  the  law  had 
furnifhed  a  writ  de  partit'tone  faciendd^  which  we  find  men- 
tioned fo  early  as  the  time  of  Bradon  as  a  judicial  pro- 
ceeding, by  which  one  or  more  parceners  might  compel 
the  others  to  come  into  a  partition  of  the  eftate  amongft 
them  ^.  A  partition  was  fometimes  made  by  deed  or  by 
parole  S  with  the  general  confent  of  all  the  parties.  Thus, 
either  fome  friends  would  divide  the  land  as  nearly  in  equa- 
lity as  could  be,  and  the  eldeft  made  the^firft  choice  ;  or  it 
would  be  agreed  between  them,  that  each  ftiould  have 
certain  particular  tenements  ^  In  thefe  cafes,  the  part  the 
eldeft  fifter  had,  ufed  to  be  called,  by  way  of  diftindion, 

*  Litt.  3S7.  •  Litt.  250. 

^  Vid.  ant.  vol.  I.  312.  '  Ibid.  243,  244. 

the 


346 


HISTORY      OF      THE 


CHAP.  XXI. 

HENRY  Vr. 
EDW,  IV. 


the  efiitia  pars.     If  the  eldeft  (ifter  made  the  partition,  it 
was  thought   a   reafonable  piece  of  equity  that  fhe  ftiould 
chufe  lad,    cujus  e/i    divi/ioy  alterius  ejl  eleSiio.     Another 
voluntary  partition  was  by  lot  :  they  ufed  to  write  upon 
feparate  fcroUs  different  parts  of  the  land,  and  thefc  being 
rolled  up  in  wax,  and  mixt  together,  the  eldefl:  iifter  drew 
the  firfl:  ball,  and  then  the  others  g.     If  they  could  come  to 
no  agreement  about  either  of  thefe  amicable  methods,  they 
then  had  recourfe  to  the  compulfory  one,  by  writ  de  parti- 
i'lone  fac'iendd  '^ 
The  judgment  upon  this  writ  was,  that  partition  fliould 
be  made  between  the  parties,  and  that  the  flieriff  fliould  go 
in  perfon  to  the  land,  and,  by  the  oaths  of  twelve  men  of 
his  bailiwick,  make  partition,  affigning  a  part  to  each  par- 
cener :  no  mention  was  to  be  made   in  this  judgment  of 
any   preference    to   the  eldefl:  flfler  beyond  the  others  '  ; 
but  it  w^s  left  wholly  to  the  flieriff  to  aflign  as  he  pleafed  j 
and  he  was  to  certify  the  partition  to  the  juftices  k. 

A  PARTITION  need  not  be  made  between  all  the  parce- 
ners ;  for  if  there  were  three  parceners,  and  the  youngefl: 
would  have  partition,  and  the  other  two  would  rather  hold 
jn  parcenary,  then  one  part  might  be  allotted  in  feveralty 
to  the  one  who  wiflied  it.  But  this  was  in  cafe  of  partition 
by  agreement  only  j  for  on  a  writ,  there  mufl  be  a  parti- 
tion of  the  whole  ^ 

Whether  partition  was  made  by  the  flieriff  under  the 
fan6lion  of  law,  or  by  the  parties  upon  an  agreement,  the 
great  obje^:  of  both  was,  to  obtain  an  equality ;  and  there- 
fore, when  property  was  circumftanced  in  a  particular 
way,  there  was  fome  difficulty  fo  to  marflia!  it,  that 
every  claimant  might  have  a  lawful  equality.  For  inftance, 
if  two  houfes  defcended  to  two  parceners,  the  one  produ- 
cing twenty  fhillings,  the  other  ten  fliillings  rent  per  ann. 
partition  might  be  made  in  this  manner  :  Each  parcener 


s  Lht.  246.     ^  Ibid.  247.     '  Ibid.  248.     ^  Ibid.  249.     >  Ibid.  276. 

might 
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might  have  a  houfe,  and  flie  who  had  that  worth  twenty    CHAP,  xxr, 
{hWVmgs  per  ariKum J  would  be  required  to  pay  a  yearly  rent     henry  vi. 
of  five  (hillings  ifTuing  out  of  her  houfe  to  the  other  parce-       EDW.  IV, 
ner  and  her  heirs'^.     This,  though  without  deed,  being  a 
rent  charge,  might  be  diftrained  for,  into  whatfoever  hands 
the  land  went ". 

If  a  partition  was  made  between  tenants  in  fee,  and  it 
was  found  afterwards  to  be  unequal,  it  was,  neverthelefs, 
binding  on  all  parties ;  but  not  fo  between  tenants  in  tail ; 
for  though  they  were  bound  during  their  lives,  yet  the  ifTue 
of  either  might  difagree  to  the  partition,  and  enter  upon  the 
land,  and  occupy  the  whole  in  common  as  if  no  partition  had 
been  made  °.  In  like  manner,  if  a  partition  was  made  by  a 
parcener's  hufband,  (he  might  enter  after  his  death  P.  The 
fame  of  a  parcener  within  age,  who  might  enter  either  before 
or  after  {he  came  of  age  ;  but  if,  when  of  full  age,  fhe  took 
all  the  profits  of  her  allotment,  this  would  be  conftrued 
fuch  an  agreement  as  would  confirm  the  partition  ^. 

The  ftatute  de  donis  created  fome  difficulties  in  the 
j,vay  of  partitions.  Thus,  if  lands  defcended  to  two 
daughters  in  fee  and  in  tail,  and,  upon  a  partition,  one 
took  the  knds  in  tail,  and  the  other  thofe  in  fee  ;.  if  (he 
who  took  the  land  in  fee  aliened  it,  and  then  died  leaving 
ifTue,  the  jflue  might  enter  into  the  lands  in  tail,  and  hold 
them  in  purparty  with  the  aunt ' . 

There  was  a  fpecies  of  eftates-tail  that  created  ftill 
greater  difficulties  in  making  partitions,  and  thefe  were 
eflates  \\\  frank-marriage.  If  a  man  was  feifed  in  fee,  and 
had  two  daughters,  and  on  the  marriage  of  the  elde(l  he 
gave  lands  in  frank-rnarriage^  and  afterwards  died  feifed 
of  lands  of  greater  value  than  thofe  given  in  frank-marriage; 
it  was  a  rule,  in  fuch  cafe,  that  neither  the  hufband  nor 
wife  (hould  have  any  purparty  in  fuch  remnant  ofthe  eftate, 

w  Litt.  251.  P  Lift.  256. 

»  Ibid.  252,  253.  *  Ibid.  258. 

•Ibid.  255.  *  Ibid,  260,  261, 

unlefs 
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CHAP.  XXT,    unlefs  they  would  put  their  lands  held  in  frank-marriage 

^"-^'"'^^""^^     into  what  was  called  hotchpot  with   the   remnant,  and  lb 
HENR.y  VI,  ,    .  ^ 

EDW.  IV.  make  an  equal  divifion  of  both  together  :  if  fhe  would  not 
agree  to  this,  then  the  youngeft  might  hold  the  remnant  to 
her  feparate  ufe  «.  A  gift  in  frank-marriage  being  an  ad- 
vancement to  a  child,  it  v/as  collected  from  fuch  refufal  to 
put  into  hotchpot,  that  fhe  was  confcious  ftie  was  fufficient- 
ly  advanced  ;  and  therefore  it  was  but  reafonable,  that  (he 
ftiould  have  no  claim  on  what  remained  for  the  other  child  t. 
This  law  of  hotchpot  held  only  where  the  lands  defcended 
from  the  donor;  and  it  did  not  take  place  if  they  came 
from  any  ancefi:or  of  his  ^  ;  nor  where  the  lands  in  frank- 
marriage  and  the  others  were  of  equal  value  ^  ;  nor  in  any 
cafe  where  lands  did  not  defcend  in  fee^fimple  y  :all  donees 
but  thofe  in  frank-marriage  might  have  their  purparty  in 
fuch  defcended  land  without  coming  into  hotchpot  '^, 

It  was  a  rule,  that  fliould  one  of  the  parceners  be  evict- 
ed of  her  part  by  one  who  had  lawful  title,  fhe  might 
have  a  claim  upon  the  other  allotments,  as  if  no  partition 
had  been  made  ^.  Thus,  if  land,  part  of  which  was 
pofTefTed  by  juft  title,  and  part  acquired  by  difleifin,  de- 
fcended on  two  parceners  ;  and  the  difTeifee  being  an  in- 
fant, and  fo  not  barred  of  his  entry  by  the  defcent,  enter- 
ed on  the  parcener  to  whom  the  land  of  which  he  had  been 
difTcifed  was  afllgned,  then  Ihe  might  enter  upon  her  fifter, 
and  hold  herfhare  in  parcenary  with  her.  But  if  fhe  had 
aliened  the  land  in  fee,  and  the  infant  had  entered  on  the 
alienee,  it  was  held,  the  parcener  could  not  then  enter  on 
her  co-parcener  ;  but  fhe  might,  if  fhe  aliened  only  a  par- 
ticular eftate,  and  continued  feifed  of  the  reverfion  ^.  If 
one  parcener  aliened,  the  others  might  have  a  writ  of  parti- 
tion againH:  the  alienee  c. 

'  Litt.  266,  267,  268.                          'Litt.  275. 

*  Ibid.  269.  »  Ibid.  263. 

"  Ihid,  272.  ^  Ibid.  262, 

'Ibid.  273.  *  Ibid.  264, 
^  Ibid.  274. 
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Thus  flood  the  law  concerning  parceners.     Parceners    chap.  XXI. 
were  ufually  females  ;   none  but  females  being  able  to  take     henry  vi 
an  eftate  together,  by  the  general   law  of  the    kingdom.       EDW.  IV. 
But  by    the  cuftom  of  gavelkind,  males  might  hold  lands 
in  parcenary ;   the  defcent  there   being   to  all  the  males 
equally  ^. 

The  condition  oi joint enants  bore  fome  apparent  affinity   jolntenants. 
to  that  of  parceners,  hut  there  was  a  material  difference 
between  them.     The  firft  difference  was,  that  jointenants 
took  their  eflate  by  purchafe,  and  not  by  defcent  e.  Again, 
the  nature  of  jointenancy  was,    that   the   furviving  te- 
nant fhould  have  the  intire  eflate  to  himfelf.     Thus,  if 
three  were    infeoffed  in    fee,    and  two  had  iffueand  died, 
vet  the  third  would   take  the  whole.     But  it  was  different 
with  parceners  ;  for  if  there  were  three  parceners,  and  one 
died  leaving  ilfue,  that  iffue  took  the  part  belonging  to  the 
parcener  ;  and  iffhe  died  without  iffue,  her  coheirs  would 
take  her  part  as  parceners,  and   not  as  jointenants  f.     It 
was  not  only  among  jointenants  of  eflates  of  freehold  that 
furvivorfliip  prevailed,    but  it  held  alfo  between   thofe  who 
had  a  joint  eflate  or  poffeffion  of  a  chattel,   real  or  perfo- 
nal  ;  as  of  a  leafe  for  years,    or  of  a  horfe  g  :    the  fame  of 
a  debt  or  duty  ;  for   if  an  obligation  was  made  to  many, 
the  furvivor  would  have  the  whole  debt  :  the  fame  of  other 
covenants  and   contracts  h.     But   this  did  not   extend    to 
merchants ;  for   it   was    laid  down    by  our  law,   that  jus 
accrefcendi  inter  mercatores  pro  benejicio  commercii  locum  non 

hahet ' . 

An  eflate  was  fometimes  fo  limited,  that  the  feoffees 
were  jointenants  for  their  lives,  and  tenants  in  common 
of  the  inheritance.  As  where  lands  were  given  to  two 
men  and  to  the  heirs  of  their  two  bodies  begotten  ;  in  this 
.cafe,  the  donees  had  a  joint  eflate  for  their  lives,  and  yet 

*  Litt.   265.  c:Litt,28r. 

*  Ibid.  277.  ^  Ibid.  282. 

*  ibid.  280.  *  1  Inft.  i8z. 

they 


350  HISTORVOFTHE 

CHAP.  XXI.    they  had  feveral  inheritances  ;  for  if  one  of  the  donees  had 
HENRY  VI      ^^^^  ^"^  died,  the  other  would  have  the  whole  by  furvivor- 
EDW.  IV.       fhip  for  his  life  ;   and  if  the  furvivor  had  likewife  ifTue  and 
died,  then  the  ifTue  of  one  would  have  the  one  moiety,  and 
the  ilfue  of  the  other  the  other  moiety,    and  they  would 
hold    them  in  common.     For  the   former   words  gave  a 
complete  eftate  to  the  donees  for  their  joint  lives  ;  and  as 
they  could  not  by   poflibility  have    an  heir  between  them, 
the  law  gave  them  fuch  an  inheritance  as  they  could  take, 
namely,  to  the  heirs  which  each  fliould  relpe6tively  beget 
in  marriage  :  the  inheritances,  therefore,  mufl:  of  neceflity 
be  feveral,   without  any  furvivorfhip   between  the  ifTue  ^. 
'  Again,   if  lands  were  given  to  two  and  to  the  heirs  of  one, 

they  were  jointenants  for  life,  and  one  of  them  hadthefce- 
fimple  ;  and  if  he  who  had  the  fcc-Timple  died,  the  other 
tenant  had  the  intirety  by  furvivorfhip  K 

The  title  of  furvivorfhip  fuperfeded  all  charges  and  in- 
cumbrances made  by  thejointenant  :  thus,   a  rent  charge 
granted  by  a  jointenant  would  be  good  during  his  life,    but 
void  as  againfl:   the  other  jointenant.     It   was   otherwife 
in  cafe  of  a  parcener  ;  becaufe  the  furviving  parcener  took 
by  defcent  from  the  parcener  who  died,  which  the  jointe- 
nant did  not'"^.     If  a  jointenant  could  not  encumber  the 
ellate,  fo  neither  could  he  devife  it  ;   but  a  parcener  could 
devife   her   moiety  ".     The  furvivorfhip  was  a  title  para- 
mount  to  every  thing  that  thejointenant   could  do  ;    the 
whole  eftate  was    confidered  as   belonging   to  each,   and 
therefore  it  would  be  difpofing  of  the   property  of  others, 
for  one  to  have  prevented  its  coming  to  the  longeft  liver 
in  as  perFe6t  a    flate  as  when  the  gift  was  originally  made 
to  them.     It  is  upon  this  idea  that  jointenants  were  faid  to 
be  feifed^^r  my,  et  per  tout ;  or,  as  Littleton  more  fully  cx- 
prefTes  it,  '*  In  every  parcel,  and  by  every  parcel,  and  by 
*^  all  the  lands  and  tenements  is  one  tenant  jointly  fcifed 

*  Lite.  aS3.  '  Ibid.  aSj.  -»  IblJ.  ::26.  »  Ibid.  287, 

«'  with 
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*'  with  his  companion  °."  So  great  a  favourite  was  this  CHAP.  xxr. 
joint  eftate  in  the  law,  that  tho'  it  might  be  parted  by  the  *  he^r^  y/ 
agreement  of  the  jointenants,  yet  there  was  no  writ  to 
compel  a  partition  as  between  parceners  P.  Notwith- 
ftanding  the  above  piece  of  law,  upon  a  rent  charge  grant- 
ed by  a  jointenant,  if  a  leafe  was  made  by  a  jointenant 
who  died  before  the  leflee  entered,  the  leffee  might,  not- 
withflanding,  enter  ;  and  the  reafon  of  this  difference  is 
dated  by  Littleton  to  be,  becaufe  the  tenant  had  a  right  in 
the  land  by  force  of  the  leafe,  and  therefore  the  ftate  of  the 
land  was  altered  in  the  life  of  the  tenant,  which  was  not 
the  cafe  in  the  rent  charge  q.  If  land  was  given  to  a  huf- 
band  and  wife,  and  another  perfon,  the  hufband  and  wife 
took  only  half,  becaufe  they  are  reckoned  but  one  perfon 
in  law  ^\ 

The  title  of  parceners,  as  was  before  feen,  accrued  only 
by  defcent ;  that  of  jointenants,  by  purchafe  ;  but  tenants 
in  common  might  be  by  both  titles ;  and  the  tenants  of  both 
the  above  defcriptions  might  become  tenants  in  common. 
Tenants  in  common  were  fuch  as  came  to  lands  by  feveral 
titles,  but  held  them  in  common  pro  indivifo,  fo  that  nei- 
ther knew  the  part  that  belonged  to -him.  Thus  a  join- 
tenancy  might  become  a  tenancy  in  common;  as  if  one  join- 
tenant  aliened  in  fee  to  another,  fuch  feoffee  would  hold  in 
common  with  the  other  jointenants,  becaufe  he  took  his 
eftate  by  a  different  title  from  that  of  the  jointenant  with 
whom  he  held  ^  j  but  if  the  jointenants  were  more  than 
two,  thofc  who  had  not  aliened,  held  their  part  jointly  with 
the  ufual  furvivorfhip  ^  If  an  eftate  was  given  to  two  per- 
fons,  without  more  faying,  the  conftrudion  of  law  upon 
it  was,  that  they  were  jointenants  ;  bnt  if  it  was  to  two 
abbots,   or  to   an  abbot  and  a  fecular  man,  and  the  like. 


Tenants  In 
common. 


•Litt.  28S. 
*  Ibid.  290, 
<lbid.  2S9. 


'  Litt,  291. 

•  Ibid.  292. 

*  Ibid.  294. 
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CHAP.  XXI.    this  was  held  to  be  a  tenancy  in  common  ^.     If  land  was 
Vrrrr^lTrTTr     given  to  two  to  hold,  the  one  moiety  to  one  and  his  heirs, 

HENRY  VI.      °  _  ''  ' 

EDW.  IV.  the  other  moiety  tothe  other  and  his  heirs,  it  was  a  tenancy 
in  common  \  The  fame  if  a  man  infeoflped  another  of  the 
moiety  of  his  land,  the  feoffee  and  feoffor  held  in  common  y. 
If  there  were  two  jointenants  in  fee,  and  one  let  the 
part  that  belonged  to  him  for  the  term  of  his  life,  it  was 
held,  that  in  fuch  cafe  the  reverfion  was  fevered,  and  the 
leffbrheldin  common  with  the  other  jointenant  z,  ac- 
cording to  the  opinion  of  Littleton,  though  fome  thought 
otherwife.  Again,  if  there  were  three  jointenants,  ajid 
one  releafed  all  his  right  to  another  of  them  ;  the  perfon  to 
whom  the  releafe  was  made,  would  hold  fuch  third  part 
with  his  companions  in  common  a.  If  one  parcener  aliened 
to  a  flranger  ^,  the  alienee  would  hold  in  common  with 
the  other  parceners. 

The  different  condition  of  jointenants  and  tenants  in 
common  occafioned  a  difference  in  the  a6lions  they  brought ; 
they  were  fometimes  to  be  joint,  and  fometimes  feveral.  In 
like  manner,  tenants  in  common  in  feme  cafes  might  join, 
and  in  fome  were  driven  to  bring  feveral  a6i:ions.  For  ex- 
ample ;  if  two  tenants  in  common  were  diffeifed,  they 
mull:  have  two  affifes,  becaufe  they  were  feifed  by  feveral 
titles  ;  but  it  was  otherwife  of  jointenants,  who,  on  ac- 
count of  their  joint  title,  mull:  join  in  one  aflife  ^.  The 
'  heirs  of  two   parceners,   though  they   came  in  by  feveral 

titles,  would,  notwithftanding,  be  intitled  to  one  affife,  as 
long  as  the  land  remained  undivided  ^.  Where  two  tenants 
in  common  let  their  land,  refcrving  a  certain  rent,  and  a 
pound  of  pepper,  and  a  hawk,  or  a  horfe  ;  if  they  diffrained 
tor  this,  and  the  tenant  made  a  refcous ;  in  fuch  cafe,  as  to 
the  rent  and  pound  of  pepper,  they  might  have  two  feveral 

"  Litt.  295,  2<^7.  *  Litt.  304. 

*  Ibid.  z,)Z.       '  t  Ibid,  309. 
^  ibi.i.  299,  e  Ibi'J.  311. 

•  Ibid,  30Z.  ^  Ibi\.  313. 
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aflifes;  but  as  to  the  hawk  or  horfe,   they  could  have  only      CHAP.  xxi. 
one.     The  reafon  of  this  difference,   as  given  by  Little-      hfnry  vr 
ton,  is,  that  the  rent  and  pound  of  pepper  might  be  appor-        £DW.  IV. 
tioned  to  each  according  to  his  moieties ;  but  as  no  moi- 
ety of  a  hawk  or  horfe  could  be  had,    therefore,  notvvith- 
flanding  their  feveral  tides,  they  could  have  but  one  affife 
of  fuch  things  '. 

Though  tenants  in  common  were  properly  to  have 
feveral  actions  of  fuch  things  as  concerned  the  realty,  on 
account  of  their  title  to  the  realty  being  feveral,  yet  in  per- 
fonal  actions  they  might  join  ;  as  of  trefpafs,  for  breaking 
their  houfes,  breaking  their  clofes,  feeding  and  fpoiling  their 
grafs,  cutting  their  woods,  hilling  in  their  pifcary,  and  the 
like  ^.  In  like  manner  they  might  bring  a  joint  adtion  of 
debt  for  rent,  becaufe  it  was  in  the  perfunalty  ;  but  if  they 
avowed  for  the  rent,  they  ought  to  fever,  becaufe  it  was 
in  the  reahy  ?.  Tenants  in  common  might  make  partition 
by  agreement  ^  but  they  could  not  be  compelled  by  law  to 
do  it  ^. 

As  perfons  might  be  tenants  in  common  of  a  freehold, 
fo  might  they  of  a  chattel,  whether  real  or  perfonal ;  and 
in  a  fimilar  way  might  one  jointenant  of  a  chattel  make 
the  perfon  to  whom  he  aliened  his  moiety,  tenant  in  com- 
mon with  the  other  jointenant  K  One  tenant  in  common 
of  a  term  for  years  might  have  an  ejei^ione  Jjrmcs  again  ft 
the  other ;  fo  might  a  guardian  have  an  ejedmcnt  of  ward 
for  lands  held  in  common  ;  thefe  being  things  that  mio;ht  be 
apportioned  and  fevered.  But  one  tenant  in  common  could 
not  have  trefpafs  quafi  dauf urn  f regit  againft  the  other, 
becaufe,  by  the  nature  of  their  eftate,  each  might  enter 
and  occupy  per  my  et  per  tout.  And  in  chattels  perfonal, 
if  one  tenant  in  common  took  the  whole,  there  was  no 
remedy  in  law  for  the  other  j   but  he  muft  retake  it,  if  he 

*  Litt.  314.  ^  Lilt.  318. 

*  Ibid.  315.  i  Ibid.  319,    320,  3ai. 
s  Ibid.  316,   317, 
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CHAP.  XXI.      could.     The  {lime  of  chattels  real,  that  coiii  I  not  be  fe- 

HENRY  V[.      vered ;  as  the  wardfhip  of  the  body  (though  wc  have  (e.en 

EDW,  IV,        it  was  othcrwife  of  the  land),    where  the    one  guardian 

could  onlv  rake  the  body  out  of  the  poffeflion  of  the  other, 

when  he  faw  a  fit  time  '^. 

Next  to  the  nature  of  eftates,  we  are  led  to  confider  the 
mo<les  by  which  they  were  created  and  conveyed.  The 
moft  antienc  ways  of  conveyance  were  by  feoffment  and 
by  fine,  both  which  have  been  frequently  mentioned. 
Deeds  of  releafe  and  of  confirmation  had  lately  become  more 
common  i  and  the  difcufnon  of  their  defign  and  effect 
filled  fome  fpace  in  the  learning  of  .real  property. 

A  PERSON  might  convey  all  the  right  he  had  in  lands  or 
tenements  by  a  releafe^  the  form  of  which  was,  Noverint 
nnivsrfi,  Cffc.  me  remijfjfe,  relaxajfe,  et  omnino  de  me  et 
haredibus  meis  quietum  clamajfe  tolum  jus^  titulum^  et  cJa-  , 
tneum,  qua  hahui  et  habeo\  We  are  told  by  Littleton, 
that  fome  releafes  went  further,  and  added,  quce  quovif' 
modo  in  futuriim  habere  potero  ;  but  thefe  words,  fays  that 
author,  were  null  and  void  ;  for  no  right  pafTcd  by  a  re- 
leafe, but  that  which  the  releafor  had  at  the  time.  Thus, 
where  there  were  father  and  fon,  and  the  father  was  dif- 
feifed,  and  the  fon,  during  tiie  father's  life,  releafed  by 
deed  to  the  difleifor  all  the  light  he  had  or  might  have 
without  claufe  of  warranty,  and  then  the  father  died,  the 
fon  might  enter,  notwithftanding  the  releafe;  becaufe  he 
had  nothing  in  the  land  during  his  father's  life,  but  the 
right  defcended  to  him  after  the  releafe  '^. 

In  cafes  of  releafe  of  all  a  man's  right  in  lands,  the  re- 
leflee  Ihould  have  a  freehold  in  deed  or  in  law,  to  make 
the  releafe  good  ".  Thus  the  fon  of  the  difleifor  had  a  free- 
hold in  law  by  the  defcent  without  an  entry,  and  a  releafe 

''  t  it.  323.  *"  Ibid.  446.  Vid.ant.  vol.  I.  api. 

^  Ibid.  445.  ■  Ibid.  447. 
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fo  made  to  him  would  be  good  °.     In  fome  cafes,   where     CHAP.  xxi. 

there  was  no  freehold  either  in  deed  or  in  law,   as  where      henry  vi 

the  difleifor  let  the  lands  for  life,   with  reverfion  to  himfelf,        EDW.  iv, 

a  releafe  to  the  dilTeifor  would  be  good,  by  reafon  of  the 

reverfron  p.     So  if  there  were  remainders  over,  a  releafe  to 

any  of  the  remainder-men  was  good*^.     But  if  the  tenant 

for  life  was  difleifed,  a  releafe  to  a  remainder-man  would 

be  void,  becaufe  he  had  not  a  remainder  in  deed,   but  only 

a  right  to  a  remainder  ■■.     Every  releafe  that  was  good  to  a 

reverfioner,  or  remainder-man,  was  good  to  the  freeholder  '^  j 

and  fo  vice  verfd  of  a  releafe  to  the  freeholder  ^ 

The   form  of  a  deed  of  confirmation  was  this:   Rati^ 
ficajfe,  approbajfe,  et  confinnajfe,  ^c.     A  releafe  and  a  con- 
firmation differed  in  many  refpeds.      As  for  inftance :   If 
a  man  let  land  for  life,  and  the  tenant  for  life  let  them  for 
forty  years,  and  the  firft  lelTor  confirmed  the  eftatc  of  the 
tenant  for  years,  and  afterwards  the  tenant  for  life  died 
during  the  term  for  years,   the  firft  ieffor  could  not  enter". 
But  a  releafe  by  the  firft  lelTor  to  the  tenant  for   years 
would  in  this  cafe  be  void,  becaufe  there  was  no  privity  be- 
tween him  and  the  tenant  for  years;  for  it  was  a  rule,  that 
a  releafe  to  a  tenant  for  years  was  not  good,  unlefs  there 
was  a  privity  between  him  and  the  Icffor".     |Thus  if  the 
difleifor  made  a  leafe  for  years,  and  the  diffeifee  rcleafed  td 
the  termor,  it  would  be  void,  but  a  confirmation  would  be 
good  y.     If  the  difleifor  confirmed  the  eftate  of  the  difl^eifecj 
he  had  a  clear  fee-fimple,   altho'  the  confirmation  was  ex- 
prefled  to  be  in  tail,  for  life,  or  for  only  an  hour=^.    A  con- 
firmation to  a  tenant  for  life,  would  not,  like  a  releafe,  avail 
the  remainder-man  or  reverfioner ;    but  a  confirmation  to 
the  remainder-man  would  bar  the  confirmor  from  entering 
on  the  tenant  for  life  3  becaufe  fuch  entry,  by  defeating  the 

«  Lite.  448.  <  Litt,  453.  \ 

'  Ibid.  449.  "  Ibid.  5  id. 

^  Ibid.  450.  ^  Ibid.  517. 

'  Ibid.  451.  y  Ibid.  518. 

•  Ibid.  452.  '  Ibid.  5  ijj,  510, 
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i^.^i3-iS'     ^*^^^^  ^^^  ^^^^9  would  alfo  defeat  the  remainder,  agalnfl  his 

HENRY  VI.      ^^'"  confirmation  *. 

EDVV.  IV.  Ip  there  were  two  dliTeifors,  and  a  releafe  was  made  to 

one  of  them,  fuch  relefTee  might  hold  his  companion  out. 
But  according  to  fome  opinions,  a  confirmation  would  not 
have  the  fame  efFeci ;  for  nothing  was  confirmed  but  his 
e/fatCy  and  that  was  a  joint  one  ^.  The  fame  if  one  join- 
tenant  confirmed  the  eftate  of  the  other ;  but  if  in  fuch 
cafe  the  following  words  were  added,  "  to  have  and  to  hold 
**  to  him  and  to  his  heirs  all  the  tenements,  &c."  it  would 
become  a  fole  eftate  in  fee-fimple.  It  is  therefore  recom- 
mended by  Littleton,  that  inftead  of  confirming  the  ejlate^ 
the  words  {hould  be,  ^'  to  have  the  faid  land  to  him  and  his 
heirs,"  or  for  life,  as  the  cafe  might  be  ;  applying  the  words 
of  confirmation  not  to  the  eftate,  but  to  the  land  ^ 

Sometimes  the  words  dcdi  or  conceal  had  the  fame  force 
as  confirmavi ',  as  if  the  difleifee  made  a  deed  to  the  diflcifor, 
faying  dedi  et  cancejji  the  land  in  queftion,  this  would  ope- 
rate without  livery,  as  a  confirmation  ''.  So  if  a  man  was 
in  pofleflion  under  a  leafe  for  years,  and  a  deed  was  made  to 
him  by  the  words  dedi  or  concejp  for  life,  in  tail,  or  in  fee, 
it  would  enure  by  force  of  the  confirmation  to  enlarge  his 
fftate  ".  Where  the  words  dedi  et  concejft  would  not  enure 
as  a  confirmation,  they  might  as  a  new  grant;  as  where 
the  perfon  to  whom  the  deed  was  made  had  nothing  in  the 
thins:  on  which  the  confirmation  would  enure  ^  Sometimes 
fuch  grant  operated  in  extinguifhrnent  of  the  thing  given  or 
granted;  as  where  a  tenant  held  of  his  lord  by  certain  rent, 
and  the  lord  by  deed  granted  to  the  tenant  and  his  heirs 'the 
rent,  the  rent  thereby  became  extin6l «, 

In  like  manner  a  releafe  was  fometimes  conftrued  to 
enure  to  enlarge  an  eftate,  and  fometimes  de  mitter,  and 

»  Liu.  521.  '  Liu.  53a,  533. 

b  Ibid.  523.  ^  Ibid.  541,  54a. 

c   Ibid.  514.  *  ibid.  543. 
•*  Ibi^i.  531. 
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vefl  a  rjglit  accorcilng  to  the  fa6l  and  circumflances  of  the     CHAP.  xxr. 
cafe.     Thus  if  a  reveiTioner  releafed  to  his  tenant  tor  a     h£Iv;ry  vi. 
term,  he  mufl  fpecify  the  eflate  he  meant  to  give,  whether       EDW.  IV. 
for  life,  in  tail,  or  in  fee  ;  and  n  there  v/as  no  mention  of 
heirs,  the  eflate  was  enlarged  only  for  life  '^,     But  if  a  dif- 
feifee  releafed  all  his  right  to  the  diffeifor,  as  this  was  no- 
thing more  than  remitting  the  right  of  the  difTeifee,  there 
needed  no  mention  of  l>eirs ;  for  the  releiTce  hada  fee-fimple 
at  the  time  of  the  releafe  made,  and  that  which  was  before 
wrongful,  was  thus  made  lawful  ;  and  if  the  releafe  was  to 
him  only  for  an  hour,  it  would  enure  in  fee;  for  a  right 
being  once  gone,  was  gone  for  ever  L    A  releafe  was  faid 
alfotoenureby  way  of  extinguishment,  where  he  tov/hom  • 

the  releafe  was  made  could  not  take  the  thing  Feleafed  ; 
as  where  a  lord  releafed  to  a  tenant  afi  the  right  he  had  in 
the  feignory,  or  the  land :  the  fame  of  a  releafe  to  the  te- 
nant of  the  land  of  a  rent  charge,  or  common  of  paflure  ^■. 
A  CONFIRM  AT  ?oN>  as  the  name  implies,  was  defigned 
to  fubftantiate  a  defeafible  eftate,  which  had  been  obtained 
cither  by  right  or  by  wrong  ;  and  therefore  it  was  rarefy,  if 
ever,  made  in  concurrence  with  the  party  who  gave  rife  to 
the  imperfe6t  jnterefl  which  it  was  meant  to  confirm*  But 
a  releafe,  though  applicable  to  divers  cafes,  where  it  was 
certainly  a  fubfequent  tranfaclion,  and  made  upon  an  after- 
thought, as  to  divefl  a  right,  or  enlarge  fome.pre-exiftent  j 
cftate  ;  yet  v/as  not  unufually  adopted  as  an  original  con-  i 
■veyance,  for  the  transfer  ef  the  freehold  and  inheritance^ 
The  way  was  this  :  a  deed  of  le/ife  was  made  to  the  party  i 
intended  to  be  the  purchafor  for  three  or  four  years  ♦  and 
when  he  had  entered  on  tlie  pofTcflion,  immediately,  or  very 
foon  after,  a  releafe  of  the  inheritance  was  given  to  him  ' 
and  thus  he  became  feifed  as  completely  as  if  by  iine^  cr 
feoffment  with  livery  of  feifin  K    1  hus  a  leafe  and  releafe 

^  Litt.  4^5.     i  Ibid.  455^  467.     ^  Ibid:.  472>  A^o.     »  jz  Hen.  VI.  S. 
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Attornment. 


were  praiElifed  as  a  full  transfer  of  the  freehold  ai=id  inheri- 
tance. This,  as  well  as  a  feoffment  to  a  ufe  which  will 
be  confidered  prefently,  was  a  deviation  from  the  common- 
law  conveyances,  which,  we  fhall  foon  find,  began  to  give 
place  to  thefe  and  other  new  modes  of  transfer,  grounded 
upon  the  do6t:rIne  of  ufes. 

In  confidering  the  nature  of  conveyances  at  this  time, 
we  muft  not  forget  to  fpeak  of  attornment^  which  was  a 
iiecefliiry  requifite  for  the  completion  of  fome  grants  that 
were  particularly  circumftanced.  Attornment  was  the  agree- 
ment of  the  tenant  to  a  grant  of  feignory,  or  of  a 
rent ;  or  the  agreement  of  a  donee  in  tail,  or  termor  for 
Jife,  or  for  years,  to  a  grant  of  the  reverfion  or  remainder. 
In  the  time  of  Henry  III.  "^  we  had  occafion  to  mention 
this,  among  other  topics  arifing  upon  the  fubjed  of  tenures, 
but  fince  that  time  great  alterations  had  taken  place  in  it. 
What  was  there  faid,  is  coniined  to  attornment  of  the  for- 
mer kind,  namely,  upon  a  grant  of  the  lord  ;  which 
do6lrine,  however,  appears  in  a  very  diff"erent  point  of 
view,  as  exhibited  by  Littleton.  As  this  fubjedl  leads  us 
to  confider  very  particularly  the  relation  between  lord  and 
tenant,  it  is  well  worthy  of  attention.  We  fliall  therefore 
take  a  lliort  view  of  it;  and  fhall  begin  with  grants  made  by 
lords,  and  then  proceed  to  grants  made  of  reverfions  and 
remainders. 

If  a  lord  granted  by  deed  the  fervlces  of  his  tenant,  the 
tenant  mufl:  attorn  during  the  life  of  the  grantor,  or  the 
grant  would  be  void.  The  form  of  attornment  was  either 
by  faying,  *^I  agree  to  the  grant  made  to  you ;"  or,  '*  I  am 
*'  content  with  the  grant  made  to  you ;"  or,  as  were  the  moft 
common  forms,  ^'  I  attorn  to  you  by  force  of  the  faid 
grant,"  or  *M  become  your  tenant;"  or  by  delivering  to  the 
grantee  a  penny,  or  anything  by  way  of  attornment". 
So  much  did  the  validity  of  fuch  a  grant  depend  on  the  at- 
tornment, that  if  the  lord  made  a  fecond  grant,  and  the 
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lericant  firft  attorned  to  the  fecond  grantee,  he  would  have 
the  fei  vices,  and  any  attornment  afterwards  to  the  firft 
grantee  would  be  void'='.  Ii  a  manor  v/as  fold,  it  was  ne- 
ceilary  all  the  tenants  fhould  attorn,  except  thofe  at  will, 
for  they  need  not  ?.  If  any  (cnant  had  made  a  kafe  for 
life,  or  in  tail,  faving  there veiGony  the  reverfioner  was  to 
attorn,  and  not  th.e  tenant  for  life,  or  m  tail,  for  they  were 
not  Immediatefy  privy  to  the  grantor  ^.  So  in  cafe  of  lord, 
mefne,  and  tenant,  the  mefn^^  (liould  attorn  to  a  grant  of 
the  fervices  by  the  lord,  and  not  the  tenant  peravaile  '. 
But  it  was  othcrwife  when  the  grantee  of  a  rent  charge, 
or  rent  feck,  granted  it  over,  for  then  the  tenant  of  the 
freehold,  on  which  the  lent  was  charged,  was  to  attorn  ; 
for  the  avowry  was  not  to  be  made  on  any  perfon,  but  as  in 
lands  charged  with  the  diftrefs  ^  So  where  lands  were  fet 
for  life,  with  rematnder  over  in  fee,  and  the  ford  granted 
the  fervices,  it  was  fufficient  if  the  tenant  for  Life  'Attorned  ; 
for  he  in  remainder  couM  not  be  faid  to  be  teiiunt  to  the 
lord  to  this  purpofe,  tilt  after  the  death  of  the  tenant  for 
life.  Yet  if  fuch  rerrlainder-man  died  without  heir,  the 
lord  would  have  the  remainder  by  efcheat^ 

Thus  far  of  attornment,  where  it  was  neceHTiryta  com- 
plete a  grant  of  fervices,  or  of  rem.  We  have  before  faid 
that  it  was  alfo  neccffary  where  land  was  Fet  for  vears 
for  life,  or  in  tai?,  and  the  reverfion  was  granted  cither  for 
life,  in  tai?,  or  in  fee  ;  for  'in  fuch  cafes  it  was  rcqulfite 
that  rhe  tenant  for  years  fhould  attorn  to  the  grantee  in 
the  life  of  the  grantor;  and  by  fuch  attornment  the  free- 
hold would  pafs  without  any  hveryof  feilin".  In  like  man- 
ner, if  land  vvas  let  in  tai?,  or  for  life,  with  remainder  over 
in  fee,  the  remainder  over  could  not  be  granted  whhout 
the  attornment  of  the  tcoant  of  the  land  ^»  Wh'^re  laad  was 
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let  for  years,  remainder  to  another  tor  life,  referving  a  rent 
to  the  leflbr,  and  livery  of  feifin  was  made  to  the  tenant 
for  years  J  if  the  reverfion  was  granted,  and  the  tenant 
for  life  attorned,  the  grantee  by  force  of  fuch  attornment 
might  diilrain  the  tenant  for  years  for  rent  due  after  fuch 
attornment ;  for  where  a  reveriion  depended  upon  an  eftate 
of  freehold,  the  attornment  of  the  freeholder  was  fuffici- 
cnt^ 

We  have  hitherto  been  fpeaking  of  a  grant  by  deed  ; 
there  was  fome  difference  where  the  grant  was  made  by  fine. 
For  if  the  lord  granted  his  fervices  by  line,  they  were  im- 
mediately in  the  grantee  by  force  of  the  fine,  but  yet  the 
lord  could  not  diftrain  for  them  without  attornment.  How- 
ever, if  the  tenant  died,  leaving  an  heir  within  age,  the 
grantee  would  have  the  wardlhip,  the  feignory  being  in 
him  by  the  fine  without  attornment :  the  fame  of  an 
cfcheat  ^.  So  if  a  reverfion  dependent  on  an  eftate  for  life 
■was  granted  by  fine,  the  reverfion  was  immediately  in  the 
grantee  by  force  of  the  fine,  but  he  could  have  no  action  of 
wafle  without  attornment;  yet  if  the  tenant  for  life  aliened 
in  fee,  the  grantee  might  enter,  fuch  alienation  being  to  his 
difherifon,  as  he  had  the  reverfion  ^.  The  lord  in  the  above 
cafe  could  not  have  relief  without  attornment,  becaufe  this 
Was  a  matter  that  lay  in  diflicfs,  and  he  could  not  avow 
the  taking  to  be  good  and  lawful,  as  was  before  obferved, 
without  attornment.  To  eflablifh  wardfhip,  or  efcheat 
there  needed  no  diilrefs,  but  an  entry,  which  he  had  by 
force  of  the  fine  ^  So  it  there  were  lord,  mefne,and  tenant, 
and  the  mefne  made  a  grant  of  the  fervices  of  his  tenant, 
and  then  the  grantee  died  without  heir,  the  fervices  of  the 
mefnalty  would  efcheat  to  the  lord  paramount,  and  he  might 
diftrain  for  them,  notwithflanding  there  had  been  no  attorn- 
ment ;  and  this,  for  two  reafons,  given  by  Littleton  :  Firfl, 
becaufe  the  mefnalty  was  in  the  grantee  by  force  of  the 
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fine,  and  fo,  being  very  tenant  to  the  lord  paramount,  he      CHAP.  ^KXJ. 
might  avow  upon  him,  tho'  he  was  not  compelled  fo  to  do;       hlnry  vi. 
and  if  the  grantor  had  died  without  heir,  during  the  life  of        liDW.  IV. 
the  grantee,  he  would  have  been  compelled  to  avow  upon 
the  grantee:  Secondly,  becaufe the  lord  paramount  claimed 
the  mefnalty  not  by  force  of  the  grant  by  fine,  but  by  virtue 
of  the  feigniory  paramount  ^ 

In  like  manner,  for  a  fimilar  reafon,  if  a  reverfion  de- 
pendent on  an  eflale  for  life  was  granted  by  fine,  and  the 
grantee  died  without  heir,  the  lord  would  have  the  rever- 
fion by  efcheat,  and  alfo  a  writ  of  wafle,  notwithilanding 
there  was  no  attornm.ent;  but  where  a  perfon  claimed  by 
force  of  a  grant  by  fine,  as  heir,  or  afTignee,  he  could  not 
diflrain,  nor  avow,  nor  have  wafte  without  attornment ''. 

This  doctrine  of  attornment  did  not  reach  to  devifcs ; 
for  if  a  rent  fervice,  or  rent  charge,  was  devifed  by  will, 
the  devifee  might  diftrain  without  attornment  *^,  and  the 
devifee  of  a  reverfion  might  have  wafle  without  attorn- 
ment. The  reafon  fiated  by  Littleton  is,  that  the  will  of 
the  teflator  fhculd  be  performed  ;  whereas  it  might  be  de- 
feated, if  made  dependent  on  the  attornment  ^ 

Thus  far  of  attornment  to  complete  conveyances  that 
were  lawful ;  but  if  a  grant  and  fine  ftood  in  need  of  this 
aflent  of  the  tenant  to  perfecfl  the  transfer  of  the  land,  much 
more  fhould  an  unlawful  a6t,  as  a  difieifin,  intrufion,  or 
abatement.  Thus  it  is  laid  down  by  Littleton,  that  if  the 
tenants  of  a  manor  did  not  attorn  to  the  dificifor,  then, 
tho' he  died  felfed,  and  his  heir  was  in  by  defcent,  yetmielit 
the  difieifee  difirain  for  the  fcrvlces,  becaufe  all  the  manor 
did  not  defcend  to  the  hclr^. 

The  reader  has  been  before  reminded  that  a  recovery 
on  a  pracipe  had  continued  to  be  a  mode  of  conveyance  ; 
and  the  deciiion  m   1  altarum  s  caie,  as  u  gave  additional     vciies. 
cfFe6l  to  this  proceeding,    contributed   to  make  it   more 

«  Litt.    583.     «*  Ibid.    584.     ^  Ibid.   585.     ^  Hid.   586.     £  Ibid.  587. 
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iSHiA?,  XXT^  frcncTpJIyufeful.  A  recovery  the?ic€foiv;ard  became  eftabnrh>- 
l:li':NR.Y  VI.  ^^  ^^  ^  common  al^urance  of  eftates,  and  began  to  partake 
LDV,  iv.  ©f  that  high  credit  and  authority  which  had  long,  been 
attributed  to.  a  fi>ne. 

A  PERSON  who  was  felfcdofa  clear  fee-fimple  might 
€onv€/  his  eftate  by  a  recovery  -,  and  by  later  opinions^ 
confirmed  by  Taltariim's  cafe,  the  fame  may  be  faid  of  :i 
tenant  in  tail-  What  perfons,  by  reafon  of  the  narrow- 
nefs  of  their  eftate^  could  not  convey  by  recovery^  what 
circumilances  v/ere  necefTary  towards  making  the  recor- 
very  complete  and  effectual  -^  aad  how  a  recovery  fuffered 
by  fuch  perfonsj  or  without  fuch  circumftances,,  might  be 
avoided  ;  b  an  inqy-iry  that  v/illbeft  difcover  the.  nature  of 
a  recovery  as  a  co^iveyance. 

A  FEIGNED  recovery,  hke  alf  other  judgments,  might 
be  exiimined  In  a  welt  of  error  or  attaint.  Rut  th(j 
more  common  way  was  to  fci/^Jy  ihe  recovery  (as  it  was 
called)  by  another  a6lion,  fonaetimes  grounded  on  an  entry, 
and  foraciimes  notj.  as  the  cafe  might  be,  or  by  a  plea  to 
any  adion  founded  upon  the  recovery.  Timsj.  if  the 
claimant's  entry  was  not  taken  away  by  the  recovexy^,  he 
might  bring  an  afiife  ;  and  when  the  recovery  was  pleaded 
arjainft  him,  he  might  reply  fuch  ma.tJer  as  would  avoid: 
'  the  recovery  :.  the  fame  it  his  eniry  was  taken  away^  and 
be  brought  ^pracipe^  and  the  recovery  was  pleaded.  Some 
fpecial  actions  were  given  ia  certain,  cafes  ;.  as  a  quod  e? 
df'forccat,  fop  a  particular  tenant,  deceit  for  want  of  fum- 
mons,  and  fom.e  others^  Another  way  of  falfLfying  was  bv 
plea  '^  as  v/hen  an  aclicrr  was  founded  upon  a  recovery^  and 
the  tenant  pfeadcd  matter  to  avoid  the  recovery^ 

Tiif:  grounds  upoin  which  a  recovery  might  be  faffificcf 
were  various.  'I'hus,  if  a  recovery  was  pfeaded,  it 
mis^ht  be  replied^  that  at  the  time  of  the  writ  brought  the 
tenant  was  not  tenant  of  the  freehold^  nor  at  any  time 
£;Ke''-  This  plea  of  no  tenant  to  the  praecipe ^  Wi£i  the 
-'  I  i  Ld..  lY.  14..  i^.  aad. ij  Ed.. IV:  u 
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mod  common.     Another  ground  was  covin  ;    as  if  the     ^^"^^^J^^ 
entry  of  one  who  had  right  to  the  land  was  taken  away,      Hf-NRY  vr. 


and  he  got  another  to  enter  covinoufly,  and  then  recovered 
a2:ainn:  the  nerfon  fo  entering ;  this  might  bt  falfified,  tho' 
the  party  recovering  had  good  title.  Thus,  where  a  wo- 
man had  title  of  dower  and  got  another  to  enter,  and  then 
fhe  recovered  againft  him  that  entered,  this  might  be  falG- 
fied  for  the  covin  K 

It  feems  to  have  been  laid  down  as  a  general  rule,  that 
no  party  or  privy  to  a  recovery  fliould  falfify  in  the  point 
tried  by  verdict  Thus,  on  an  iffue  of  non  dedit,  if  a  ver- 
dift  was  found  againft  a  tenant  in  tail,  this  being  a  deci- 
fion  of  the  title,  neither  he  nr  r  his  iiTue  would  be  permitted 
to  falfify,  but  they  muft  refort  to  an  attaint:  otherwife, 
if  the  iffue  had  been  upon  a  collateral  point,  and  not 
upon  the  title;  or  if  the  recovery  had  been  by  default  ^. 
Yet,  notwithftanding  this  rule,  where  the  party  could  not 
have  an  attaint,  he  might  in  fome  cafes  falfify  in  the  point 
tried  :  for  it  was  laid  down,  that  where  a  man  feifed  in 
Borough-Englifh  loft  by  falfe  oath,  as  the  attaint  belonged 
only  to  the  heir  at  common  law,  the  younger  fhould  be 
permitted  to  falfify  in  the  point  tried  '.  Though  this  re- 
ftriftion  was  laid  on  parties  and  privies  on  account  of  their 
being  in  moft  cafes  intitled  to  another  remedy,  either  by 
writ  of  error  or  attaint,  yet  a  ftrangcr,  v/ho  had  not 
fuch  remedy,  was  allowed  to  falfify  in  the  point  tried,  or 
ailedge  any  matter  which  would  prove  the  recovery,  or 
the  title  of  the  demandant,  to  be  void  "".  Thus  a  recovery 
with  all  the  fan<Etion  of  a  judicial  proceeding,  and  of  a  re- 
cord, was  fubjeit,  like  other  conveyances  of  eftatcs,  to 
be  canvaffed,  and  made  void,  if  regular,  or  if  fuftered 
by  perfons  who  had  no  title,  or  not  fuch  >an  cftate  of  inhe- 
ritance as  was  by  law  completely  in  their  difpofal. 
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The  mofl  novel  mode  of  conveyance  v/as  a  feoffment 
to  a  ufe.  We  have  already  taken  notice  of  the  origin  o£ 
ufes,  in  fpeaking  of  tli€  feverai  ftatutes  that  were  pafled  for 
corre6tinci  the  inconveniencies  fuffered  from  this  new 
fpecies  of  property.  Notwithilanding  the  didance  of  time 
fince  thofe  ftatutes  v/ere  made,.  tJiere  appears  nothing  in 
our  books  relating  to  ufi:^  till  the  reign  of  Henry  VL 
Though  it  is  probable  \!h'^\.-?i proper  ufe  was  meant  even  by 
the  ftat.  50  Ed.  ilL  and  it  is  certain,  this  propcUy  was 
well  known  in  the  reign  of  Richard  II-  and  Henry  IV.  yet 
k  is  pretty  clear,  that  vfes-  were  not  carried  to  any  greafe 
extent,  till  tlie  foreign  wars  of  Henry  V.  and  the  civil  dif- 
fentions  between  the  Houfes  of  York  and  Lancailer  made 
k  necefiary  to  find  out  Tome  method  of  conveying  and  con- 
cealing real  property  from  the  readiof  debts  and  forfeitures. 
The  expenccs  and  attainders  which  then  threatened  the  no- 
bility, made  them  refort  to  tifes,  as  the  mofi:  convenient 
methodoffkeltering  their  knds  from  the  confcquences  of 
botho 

We  have  now  fufficient  lights  to  enable  us  to  trace  the 
fleps  by  which  nfes  gradually  arofe,  and  took  the  form  \x\ 
which  they  afterwards  appeared.  As  lov/  down  as  the  7th 
of  Henry  YI.  this  kind  of  property  was  fo  little  regarded, 
that  we  find  it  fiated  by  one  of  the  judges  as  a  tiling  not 
allowed  by  law,  and  intirely  void,  if  a  man  made  a  feofT- 
ment  with  a  provifo,  that  he  himfclf  fliould  take  the 
profits  ^..  It  was  not  till  the  33d  year  of  the  fame 
reign,  that  judicial  opinions  feem  to  have  altered  in  favour 
of  thefe  feoiYments  ;  and  then,  upon  a  queftion  of  collufive 
feoffment  to  the  heir  to  avoid  guardianfhip  ;  wiiere  it  was  a- 
greed  by  the  bench,  that  a  feoffment  to  the  heir  and  a  fFranger, 
and  to  the  heirs  of  the  heir,  was  lawful,  and  no  collufton^ 
on  account  of  the  intereft  of  a  ftranger>  Agaiu;^  where  a  feoff- 
ment was  to  the  fon  to  enable  him  to  marry  his  daughter^ 
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tyr  to  pay  debts  *i ;  in  both  tbefe  cafes  k  was  agreed,  tliat 
a  fubpoena  lay  againil  the  feoffees  to  compel  them  to  per- 
form the  trufts ;  but  it  v/as  held,  if  the  feoffees  in  either  of 
thefe  cafes  infeoffed  another  perfon,  there  was  no  remedy 
againft  the  fecond  feoffee, 

It^"  the  37th  year  of  thi^  king  there  is  a  cafe  w'hich  fets 
forth  the  ftate  and  application  of  nfes^  and  the  courfe  they 
were  then  in  of  being  inforced  in  chancery.  A  man  had 
ilgnified  his  defire  that  his  feoffees  fliould  make  a  feoffment 
to  a  perfon  to  -whom  he  had  fold  the  land  ;  and  it  was 
agreed  in  the  exchequer-chamber,  whither  the  caufe  had 
been  adjourned,  firft,  that  the  intention  of  the  feoffor 
fhould  be  declared  by  fome  writing,  and  not  by  a  verbal 
meffage  ;  fecondly,  that  where  one  devifed  by  his  will,  that 
liis  feoffees  fhould  make  an  eftate  for  life  to  one,  remainder 
to  another,  the  remainder-man  fhould  have  a  fubpoena  "to 
eftablifh  his  eflate,  even  in  the  life  of  the  tenant  for  life, 
in  the  4th  year  of  Edward  '.  IV.  this  kind  of  property  is 
thus  fpoken  of  in  the  very  language  and  terms  which  have 
€vcr  fmce  been  applied  to  it :  A.  infeoffs  B.  to  the  Tife 
of  A. ;  here  B.  is  feifed  of  the  land  to  the  ufe  of  A.  who 
only  infeoffed  him  upon  trad  and  confidence  :  upon  w'hich 
feveral  rights  the  court  thus  explains  itfelf ;  "  In  the  chan- 
*'  eery,  a  man  fhall  have  his  remedy  according  to  the  in- 
*^  tent  of  the  feoffment,  and  according  to  confcience ;  but 
*'  in  the  common-pleas,  and  in  the  kings  bench,  accord- 
**  ing  to  the  courfe  of  the  common  law  it  is  otherwife  ;  for 
the  feoffee  fhall  have  the  land,  and  the  feoffor  fhall  have 
nothing  againfl  his  own  feoffment,  though  it  was  only 
**  upon  confidence," 

It  appears  from  hence,  that  the  judges  had  qualified 
their  notions  concerning  this  new  fubje^l  of  property,  fince 
the  beginning  of  the  reign  of  Henry  VI.  uhen  the  flri(2: 
opinion  before-mentioned  was  delivered.     Ufes  had  now 
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been  very  well  confidered,  and  their  properties  and  Incidents 
recognjfed.  So  completely  was  a  ufe  confidered  as  fepa- 
rated  from  the  land,  that  in  this  fame  year  ^  it  was  declar- 
ed, that  a  feoffment  without  any  intent  expreffed,  or  if 
exprefled  to  be  to  the  feoffor  and  his  heirs,  ihould  always  be 
conftrucd  as  made  to  the  ufe  of  the  feoffor's  will,  and  that 
he  might  alter  it  whenever  he  pleafed ;  except  where  it  was 
declared  to  the  ufe  of  a  ftranger,  or  the  intent  was  to  take 
back  an  eftate  tail ;  for  in  thefe  cafes  the  interefl:  of  a 
third  perfon  was  concerned,  and  it  would  not  have  been 
confident  with  confcience  to  defeat  it  by  any  fubfequent 
alteration. 

In  many  refpe^s  the  properties  of  a  ufe  were  fettled  In 
analogy  to  the  law  refpeding  land.  It  was  to  defcend  as 
the  land  would :  thus  it  went  to  the  younger  fon  in  Bo- 
rough-Englifh.  If  one  feifed  ex  parte  materna^  or  feifed 
in  tail,  with  remainder  over,  infeoffed  one  to  a  ufe,  the 
ufe  defcended  as  the  land  would  have  done  ;  but  it  was  not 
fo  of  land  held  in  right  of  the  wife  ^  'i'here  was  a  pojfef- 
fo  fratris  of  a  ufe  ".  But  where  the  cejiui  que  ufe  was  at- 
tainted, and  died  without  a  will,  the  lord  was  not  intitled 
to  the  ufe,  nor  was  the  heir;  and  it  was  thought  it  fhould 
belong  to  the  feoffees  ^.  The  conclufions  of  the  common 
law  for  a  long  time  lay  fo  ftrongly  in  favour  of  the  legal 
owner,  that  if  the  feoffee  died  feifed,  his  heir  became  ab- 
folute  owner  of  the  land,  difcharged  of  the  ufe  ;  and  this 
opinion  prevailed  till  14  Ed.  IV.  when  the  heir  was  held 
liable  to  a  fubpoena  y. 

The  confcientious  difcharge  of  the  trufl  repofed  In 
»he  feoffee  was  fo  regarded,  that  any  ftranger  who  became 
feifed  of  lands  by  feoffment  of  the  feoffees  with  notice  of 
the  ufe,  was  anfwerable  to  the  cejiui  que  ufe  *.  A  woman 
being  ceflui  que  ufe  became  covert,  and  was  not  allowed  to 
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ComTnand  her  feofree  to  make  an  edate ;  for  he  by  To  doi ng>      tiHAT^.  XX'i , 
:t  was  faid,  would  be  giiilty  ot  a  breach  of  trull,  and  be      j^^py  Vi 
committed  to  prifon  by  the  chanccillor'' ;  and   under  the       »ldw^  ly. 
like  penalty,   the  feoffee  wa*  bound  to  nnaintaln  all  fuit^ 
incident  to  the  freeiio^d  ^.     Ufes  were  thus  eOj'.blifiied  as  a 
fpecics  of  property  diRin6l  from  the  land  out  of  which  ihcy 
ilTaed  ;  the  land  and  the  ofe  were  two  independent  fnbje^s, 
and  might  rcfide  in  difTerent  perfons.     A  git?  of  land  by 
i^ne  or  feoffment  vvithou-t  fomething    more,  did  not  now, 
its  formerly,  convey  any  intereft  in  the  land  ;   the  life  ac- 
crued only  by  the  exprefs  appoimmentof  the  feoffor,  or  ypon 
fome  equitable  right  to  it. 

This  is  the  height  to  which  ufes  had  grown  in  the  pe- 
riod ot  which  v/e  are  now  treating  :  their  confeqnences 
were  carried  much  farther  in  the  reigns  of  Henry  Vil.  and 
"Henry  VHI. :  already  they  had  raifed  much  jealoufy  in  the 
courts  of  common  law,  and  in  the  legiflature.  They  were 
at  firfi:  treated  as  little  better  than  preteiices  to  cover  fraud, 
and  were  at  length  admitted  rather  as  abufes  which  had  ob- 
tained a  legal  form  by  fufferance  ;  and  in  that  light  the 
parliament  at  different  times  endeavoured  to  correcl  and 
r-e drain  their  irregularities,  without  attemptirg  entirely  to 
eradicate  them. 

Indeed,  ufes  were  pregnant  with  great  incnnveniencies* 
The  poffeffion  of  land  by  J  to  the  ufe  of  B.  was  a  con- 
currence of  rights  that  could  not  fail  of  producing  con- 
fufion.  yf.  the  terre-tenant^  as  the  lawyers  called  him,  was 
poffcffed  of  the  lands  by  the  forms  of  law,  and  fo  v/as  its 
legal  ownzi  \  but  a  confidence  was  repofed  in  him  by  the 
giver  of  the  eftate,  that  he  fliould  hold  it  to  the  ufe  of  B. 
for  this  reafon  called  the  ceflui  que  uje.  Thus  E.  received 
the  profits;  was  in  confciencc  and  equity  llie  owner;  he 
enjoyed  a  credit  and  importance  in  the  world  by  cxpendinf^ 
its  produce,  though  the  \^\\^^,  was  not  liable  to  the  ent^xae- 
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ments  which  he  was  enabled  to  contract  by  means  of  that 
credit  and  importance.  Thus  a  kind  ot  deceit  was  prac- 
tifed  on  mankind.  To  remedy  this,  occafional  expedients 
were  apphed,  which  were  of  fome  benefit  in  particular 
cafes  ;  while  the  difeafe,  flill  vigorous,  pervaded  every 
part  of  the  law  of  real  property.  The  plan  upon  which 
thefe  expedients  were  conceived  was,  to  put  the  cejlui  que 
ufe  into  the  fiime  condition  as  if  he  was  feifed  of  the  a6lual 
freehold  by  the  folemnities  of  law.  Such  regulations, 
from  the  fubjett  of  them,  were  called  thcjialutes  of  per^ 
nors  of  profits^  and  have  been  already  mentioned  in  their  * 
proper  places. 

'^1'hz  laft  fpecies  of  conveyance,  if  it  can  be  fo  termed, 
and  that  which  was  nearly  connected  with  gifts  to  a  ufe, 
was  that  by  will.     The  diftinction  between  gifts  of  land  by- 
deed  and  by  will  became  more  flrongly  marked ;  for  tho', 
in  a  gift  by  (}i^t^^  if  the  tenant  of  the  particular  eflate  re- 
fufed  to  accept  the  livery,  the  remainder  v/as  void ;  yet 
if  the  firft  devifee  refufed,  the  remainder  was  flill  good, 
and  he  took  in  pofTellion  immediately^.     Another  diftinc- 
tion was  this  .*  if  land  was  given  to  a  man  and   the  heirs 
male  of  his  body,  and  he  had  iflue  a  fon  and  a  daughter, 
and  died ;  the  fon  entered,  and  the  daughter  had  iflue  a 
fon,  and  died  ;  and  then  the   donee  died  without  iflue 
male ;  here  the  fon  of  the  daughter  was  not  to  have  the 
land,  though  he  was  heir  male  ;  but  if  it  had  been  by  de^ 
vife,  he  would''.     And  fo  of  a  devife  by  a  man  to  /.  S. 
for  life,  remainder  to  his  heirs  male,  and  to  the  heirs  male 
of  their  body ;  he  died  ;  /.  S.  had  ilfue  a  daughter,  who 
had  iflue  a  fon ;  and  /.  iS.  died  :   it  was  held,  that  the  fon 
of  the  daughter  ihould  have  the  land  ;  and  this  was,  be- 
caufe  the  will  of  the  dcvifor  fhould  be  fulfilled ". 

A  NOTION  had  begun  to  prevail  refpe£l;ing  the  devife 
of  a  chattel,  which  was  entirely  novel.     A  gift  of  a  chat- 
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tel  without  any  fpeclfication,  or  if  for  life,  was  heretofore 
confidered  as  a  gift  for  ever  ;  a  chattel  not  being  refpefted 
by  the  law  in  the  hght  of  fuch  permanent  property  as  might 
be  hmited  over  from  one  to  another,  after  the  death  of  the 
poflefTor.  But,  at  length,  the  following  method  was  hit  upon, 
by  which  a  chattel  might  be  bequeathed  over,  in  like  man- 
lier with  real  property.  It  was  held,  that  a  man  might 
gire,  by  will,  a  book  to  one  of  his  executors,  to  have  and 
life  for  the  term  of  his  life  ;  remainder  to  his  other  execu- 
tor, to  have  and  ufe  for  the  term  of  his  life  ;  and  then 
to  the  parifliioners  of  fuch  a  parifh.  The  reafon  of  this 
opinion  was,  becaufe  only  the  ufe  was  given  for  life  ;  and 
therefore  a  fort  of  remainder  over  might  be  reafonable  and 
confiftent  therewith.  Such  wastheorigin  of  that  fort  of  gifts  deviie. 
which  in  later  times  have  been  called  executory  devifcs  ^. 

In  following  the  hlHiory  of  revolutions  in  the  laws  rela- 
ting to  property,  the  reader's  attention  has  been  principally 
taken  up  with  that  artificial  and  refined  fyftem,  upon  which 
a  title  to  land  and  inheritances  was  governed";  the  magni- 
tude as  well  as  the  difficulty  of  the  fubje£t  requiring  a  very 
clofe  and  ferious  examination.  The  law  of  rto/^*//  is  of  a  Or  chattelr, 
lefs  complicated  nature,  and  being  regulated  upon  princi- 
ples of  plain  fenfe,  independent  of  the  influence  of  any 
peculiar  fyftem  of  things,  is  more  eafily  comprehended. 
The  few  opportunities  that  have  hitherto  prefented  them- 
felves  of  fpeaking  on  this  part  of  our  enquiry,  were  when 
we  confidered  the  feveral  acf^ions  in  which  chattels  might 
become  the  objecEls  of  judicial  difcufiion  ;  and  fuch  idea  of 
this  kind  of  property  as  could  be  collected  from  thence, 
mufl:  be  very  imperfecSt.  As  perfonal  property  had  of  late 
years  been  growing  into  greater  confideration,  owing  to 
the  increafe  of  trade  and  manufaflures,.  it  became  more 
agitated  in  our  courts  ;  and  lawyers  befiov/ed  upon  it  fome 
fliareof  that  attention,  which  feems,  before,  to  have  been 
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wholly  engrofled  by  the  learning  of  real  property.  The 
reports  of  this  period  furnilhfeveral  cafes  upon  the  quaHties 
and  incidents  of  this  fort  of  property,  with  the  nature  of 
contracts  and  agreements,  and  other  methods  of  transfer- 
ring it  from  one  to  another.  Thefe  are  almoft  new  fub- 
je6ts ;  and  as  they  conftitute  the  foundation  of  what  has 
fince  been  raifed  in  modern  times  to  fuch  a  height  as 
nearly  to  overfhadowandobfcurethelawofeftates,  they  be- 
come extremely  deferving  the  curiofity  of  a  juridical  hiftorian. 

The  firft  point  to  be  confideredon  this  fubje6t  is,  what 
things  were  deemed  of  fufficient  importance  to  come  under 
the  denomination  of  property.  Animals  that  were  properly 
fera  natura,  were  not  confidered  as  being  the  property  of  any 
one.  However,  there  was  a  fort  of  incomplete  property,  that 
accrued  rj//o«^yo//,  and  gave  the  owner  a  title  toan  a£lionfor 
an  injury  done  them.    Thus  it  was  laid  down,  that  a  perfon 
who  had  a  park  or  a  warren,  had  not  therefore  fuch  a  pro- 
perty in  the  game  thereof,  as  in  an  action  of  trefpafs  for 
taking  them  to  call  them  lepsres  fuos^  or  damas  fuas ;  but  yet 
he  might  declare  for  mille  kporcs^  ox  damas  "jiginti \  and  fo  it 
was  adjudged  over  andbveragain^.   The  fame  of  doves  and 
hawks'*.     This  idea  was  carried  fo  far,  as  for  it  to  be  laid 
down  for  law,  that  no  gift  could  be  made  of  a  deer  in  a 
park  ;  and  this  feems  to  have  been  a  general  opinion  ;  but 
chief-judice  Brian  endeavoured  to  make  this  exception  to 
it,  that  a  white  deer,   or  any   that  feemed   to  be  identi- 
fied by  fome  peculiarity,  might  be  given  away,  as  a  thing 
in  which  a  man  had  a  clear  property  ^ :  and  this  diftindion 
feems  to  conform  with  what  had  been  laid  down  in  a  for- 
mer period,  that  a  man   might  have  property  in  a  tame 
deer'^.     The  fcruple  concerning  the  meaning  of  meum  and 
tuum  was  once  carried  to  a  very  extravagant  length  ;  for 
in  an  a6tion  de  ma'it  Ignem  cujiodiendo,  the  writ  was  ignem 
fuum,  which  was  excepted  to,  becaufe  no  one  could  have 
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property  in^fire  ;  but  the  obje6tion  was  over-ruled  as  fri-     CHAP.  xxi. 
volous  ^     If  a  man  came  into  the  freehold  of  another  and      henry  vl 
cut  trees,  and  made  timber  of  them,  the  property  was  con-        EDW.  iv. 
fidered  as  remaining  in  the  owner  of    the  foil  till  it  was 
carried  away '".     If  a  fow  was  taken  by  way  of  diflrefs, 
and  then  pigged,  the  owner  might  have  replevin  of  the 
pigs  as  well  as  the  fow,  and  recover  damages  for  both  ". 

It  was  a  very  old  rule  of  law,  that  a  man's  property  in 
any  thing  {hould  not*  be  transferred  by  the  wrongful  taking 
of  it ;  a  thing  therefore  fo   taken   remained  the  property 
of  the  owner,  whatfoever  hands  it  might  pafs  through,  or  by 
whatro&ver  means,  except  only  by  a  fale  in  maiket  overt ; 
to  which  the  law,  for  the  fecurity  and  confidence  necellary 
in    the    dealings   of  men,   allowed  fuch  credit  for  fair- 
refs,   as  to  convey  a   clear  title  to  a  purchafer.     But   if 
goods  were  fold  in  this  public  manner  by  a  collufion  be- 
tween the  buyer  and  feller,  or  if  the  buyer  knew  that  the 
vendor  had  taken  ihcm  wrongfiilly,  then  the  property  v/ould 
not  be  changed  ^  ;  and  fome  went  fo  far  as  to  hold,  that 
if  the  toll  of  the  market  was  not  paid,  the  property  would 
not  be  changed  p.  In  fuch  cafes,  and  where  the  fale  was  not 
in  market  overt,  the  law  was,  that  the  owner  might  take 
his  goods  wherefoever  he  found  them  ;  but  the  feller  would 
neverthelefs  be  intitled  to  all  the  price  agreed  for  between 
him  and  the  buyer,  who  had  no  recompence  but  the  admo- 
nition of  caveat  emptor  to  make   him   more   circumfpc6l 
on  other  occafions  '^.     If  a  man  took  the  goods  of  another, 
and  offered  them  to  an  image,  the  fuperllition  of  the  age 
had  allowed  this  to  be  as  complete  a  change  of  property 
as  a  fale  in  a  market  or  fair  ;  but  if  they  came  back  to  the 
hands  of  the  firft  trcfpafler,  the  owner  might  take  them  ■■. 

The  conftruction  of  the  common  law  upon  the  law  of 
nations  was,  that  any  one  might  feize  the  goods  of  the 
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king's  enemies  imported  Into  the  kingdom ;  and  alfo 
the  goods  of  EngHflimen  taken  by  fuch  enemies,  to  the 
exclufion  of  the  king,  the  admiral,  and  the  owner,  nnlefs 
he  came  the  fame  day  they  v/ere  taken,  and  claimed  them 
ante  occafum  foils  '. 

The  mofl  ufual  mode  hy  which  chattels  were  transferred 
from  one  perfon  to  another,  was  by  bargain  and  contradts 
of  feveral  kinds,  the  law  of  which  began  now  to  be  tole- 
rably well  underftood.     The  foundation  of  every  contract 
required  that  there  fhould  be  a  mutual  benefit  to  both  par- 
ties, that  is,  a   quid  pro  quo  ;    otherwife   it   was   a  nudum 
paflum,  and  fuch  to  which  the  law  would  not  give  effect- 
Thus  where  a  man  brought  an  action  upon  the  cafe  againfl: 
another  for  not  building  a  mill  by  a  certain  day,  according 
to  his  engagement,  the  declaration  was  held  ill,  becaufe  it 
did  not  ftate  that  the  defendant  was  to  have  been  paid  any 
thing  for  his  labour,  in  which  cafe  the  bargain  would  have 
been  void  '.     A  promife  to  give  a  perfon  a  fum  of  money 
if  he  married  his  daughter,  was  a  contrail  whofe  validity 
was  much  queflloned,  on  the  Idea  of  there  not  being  a  quid 
fro  quo.     An  a6lion  of  debt  upon  fuch  a  promife  was  de- 
bated with  fome  difference  of  opinion.     In  fupport  of  It 
many  indances  of  bargains  were  quoted  by  Prifot,  which 
he  thought  bore  fome  fimilarity  to  the  prefent,  and  were 
cftcemed  good  In  law.    Thus  if  A.  fold  a  horfe  for  lol.  and 
had  no  horfe  at  the  time,  yet  he  might  have  an  ac5lion  of 
debt  for  the  money,  tho'  there  was  in  fai5t  no  quid  pro  quo  ; 
but  becaufe  if  y/.  had  a  horfe  the  buyer  might  take  it,  the 
bargain  was  to  be  fupported  In  law.  Again,  if  one  fold  his 
land  for  lool.  debt  would  lie  for  the  money  immediately, 
tho'  the  purchafer  could  not  have  the  land  without  the  ce- 
remony of  livery.     Again,  if  a  perfon  was  retained  to  be 
counfel  for  a  certain  fum,  he  might  have  an  a£iion  for  the 
money,  tho*  the  other  might  perhaps  have  had  no  advice 
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from   him  :    to  which  Davers  added,  that  if  a  man  pro- 

mifed  another  a  fum  of  money,  on  condition  of  his  carry-      henry  vi. 

ino-  fome  corn  belonging  to  ^.  B.  and  he  carried  it,  debt        ^DW.  IV. 

would  He,    tho'  there  was  no  quid  pro  quo  ".     Notwith- 

ilanding  thcfe  inftances  in  favour  of  the  adion,  the  inchna- 

tion  of  the  court  feems  to  have  been  againft  it  j  but  the 

caufe  was  adjourned  without  a  decifion. 

Bargains  about  matrimony  were  very  common,  and 
many  fuch  actions  appear  in  the  books  from  the  reign  of 
Edward  III.  down  to  the  time  of  which  v/e  are  now  writ- 
ing. A  diftinction  had  been  made,  where  the  word  lyiarry 
QX  marriage  was  or  was  not  ufed  in  the  agreement  ^  ;  and 
the  courts  held,  that  the  term  marry  or  marriage  had  the 
effect  of  making  it  wholly  a  fpiritual  matter,  fo  that  an 
action  ought  not  to  lie  for  it  in  the  temporal  courts  ;  but 
that  otherwifc  an  action  would  lie.  We  tind  no  notice  of 
fuch  diftinction  now ;  but  it  was  held  per  tota?n  curiam^ 
in  the  reign  of  Edward  IV.  that  debt  would  not  lie  for 
tnarri age-money,  becaufe  the  defendant  had  not  quid  pro 
quo,  and  it  belonged  to  the  fpiritual  court  y.  Yet  a  few 
years  after,  when  this  opinion  was  maintained  by  the 
mafler  of  the  rolls,  and  by  Choke,  Littleton,  and  Townjljend 
the  contrary  was  held  by  Rogers  and  Sulyard"-.  So  difficult 
was  it  to  adjuft  a  point  of  law  that  had  once  been  agitated 
with  different  fuccefs. 

A  CONTRACT  could  fiot  be  perfect  without  the  agree- 
ment ot  both  parties.  Thus  if  a  perfon  cheapened  ware:» 
in  a  market,  and  the  tradcfman  named  the  price,  this  was 
no  bargain,  fo  as  to  enable  the  buyer  to  take  the  goods, 
unlefs  he  paid  the  money,  or  a  day  of  payment  was  fixed.  * 
If  therefore  fuch  a  perfon  had  gone  aw;ay  without  pay- 
ing, and  had  brought  the  money  the  next  dav,  the  feller 
would  not  have  been  obliged  to  accept  it  ^.  When  the 
bargain  was  compleated  by  agreement,  the  vendor  was  in- 
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tilled  to  the  price  in  all, events,  uhatfoever  happened  to 
the  thing  fold.     Thus,    as  was  before   feen,  though  the 
right  owner  fhould  retake  his  property  from  a  vendee,  the 
vendor  miglit  ftill  have  an  a6lion  of  debt  for  the  price  ^. 
i\ grain,  where  a  man  feifed  of  land  in  jure  uxoris,  fold  four 
hundred  oaks  for  20I.  and  half  were  taken  during  the  life 
of  the  wife  ;  fhe  died,  and,  the  baron  not  being  tenant  by 
the  courtcfy,  the  heir  entered,  and  the  hufband  brought  an 
a6tion  of  debt  for  the  remaining  half  of  the  money  (the 
former  being  paid  in  the  wife's  life,  when  the  trees  were 
removed)  ;  it  was  held  a  good  aflion  by  the  whole  court ; 
becaufe  the  contrail  was  good  at  the  time  of  the  bargain, 
and  being  intire,  it  could  not  be  fevered;  wherefore  hav- 
ing taken  part  of  the  oaks  when  he  might  have  had  the 
"whole,  the  negleQ;  was  his  own  folly :  but  it  would  have 
been  otherwife,  if  it  had  been  agreed  that  he  fliould  not 
cut  them  before  fuch  a  day,  before  which  day  the  wife  had 
died,  for  then  he  would  not  have  had  quid  pro  quo.     In 
like  manner  it  was  held,  that  fhould  a  horfe,  after  being 
fold,  die  in  the  liable  of  the  vendor  between  the  fale  and 
the  delivery,  the  vendor  might  have  debt  for  the  price  ^, 
It  was  at  the  pleafure  of  the  vendor  to  retain  the  horfe  till 
he  was  paid  the  price  ;  and  yet  he  could  not  have  an  ac- 
tion of  debt  till  the  horfe  was  delivered  ;  the  property,  how- 
ever, was  in  the  buyer  by  the  bargain  ;  fo  that  if  the  buyer 
tendered  the  price,  and  it  was  refufed,  he  might  take  the 
horfe,  or  have  detinue  for  it  ^. 

The  law  allowed  contracts  to  include  things  not/Vz  ejfe. 
Thus  a  man  miffht  contraQ:  for  the  fale  of  all  profits  and 
tithes  to  come  of  his  land  the  next  three  or  fooir  years  K 
Again,  a  perfon  might  purchafe  wood  for  fo  much  money, 
if  he  approved  it  when  he  fa  w  it.  In  fuch  cafe,  if  hedifliked 
it,  there  was  an  end  of  the  bargain ;  if  he  agreed  to  it. 


«  Vid.  ant.  371. 
*i8Ed.  IV.  5. 


e  18  Ed.  IV.  11. 
*  ai  Hen.  VI.  43. 


he 
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he  was  bound  '.  The  contrail  of  a  fervant,  attorney,  or  CHAP.  XXi. 
factor,  was  held  to  bind  the  principal  fo  as  to  make  him  ^^^nr^^^ 
liable  for  the  price,  though  the  thing  fold  never  came  to  his  lijW.  iv.* 
hands  ^. 

It  feemed  to  be  thought,  that  though  a  purchafe  of  things 
for  the  ufe  of  a  fociety,  if  agreed  to  by  them,  would  charge 
them  with  the  price ;  yet  if  the  purchafe  was  for  ihem,  it 
would  not  bind  them  without  an  apparent  agreement ;  it 
might  however  be  queftioned,  whether  the  law  would  not 
interpret  their  ufe  of  the  things  purchafed  as  an  agreement  ; 
and  fo  it  was  afterwards  determined '. 

«i8Ecl,  IV.  15.  ''8Ed.  IV.  II.  iaoHen.  VI.  22. 
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CHAP.  xxir. 

HFNRY    Vr. 
£DW.  IV. 


Judicature  In 
Pailiartent. 


Judicature  in  Parliament — Origin    of  private  A^s-^The 
'    Court  of  Equity  in  Chancery — Cajes  determined  before  the 

Chancellor Of  Proceedings  by  Bill  in  the  Ki Jig's  Bench 

'—Eje^ion   Firmce^^Adlions   upon  the    Cafe — Action    of 
Forcible    Entry — Of   Forger    of  Deeds — Damages   and 
Cofis — Of  Prote^ions — The  Criminal  Law — Larceny — 
Of  Appeals^Of  Promrs-^Of  Battel— Of  Clergy. 

THE  admlniftration  of  juftice  during  thefe  two  reigns 
affords  an  obje6i:  of  enquiry  equally  interefting  and 
important  with  the  law  of  private  rights.  The  novelties 
in  this  part  of  our  juridical  fyftem  confifl:  principally  in 
the  perfedion  to  which  the  fcience  of  pleading  had  arrived, 
the  introdu6tion  of  fuch  new  adions  as  had  been  given  by 
fome  late  ftatutes,  and  fome  flight  variation  in  the  form  of 
judicial  proceedings. 

Thou  GH  the  commons  in  the  reign  of  Henry  IV.  =»  were 
checked  in  their  attempt  to  partake  in  the  judicial  autho- 
rity of  the  king  and  lords,  and  the  letter  of  the  rcfolution 
then  paffed  flood  on  record  againft  them ;  yet  fuch  a  folemn 
declaration  that  their  afient  was  necefTary  to  all  fatutes, 
joined  to  fome  reafoning  on  the  queftion,  at  leno-th  led  to 
the  ellablifliment  of  this  legiflative  right.  The  king  and 
lords,  however,  went  on  making  awards  on  petitions  during 
the  reign  of  Henry  IV.  and  thofe  that  followed;  till  at  laft 
it  became  too  clear^  that  all  thefe,  as  alterations,  in  that  par- 


*  Vid.  ant.  %j'j. 
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ticular  Inftance,  of  the  law,  could  no  longer  with  propriety 
be  called  judgments  or  awards,  but  were  to  all  intents  and 
purpofes  legiflative  acts,  and,  as  fuch,  fhould  be  aflented  to 
by  the  whole  parliament.  We  fhall  prefently  fee  the  fteps 
which.  led  to  eflablilh  the  praflice  conformably  with  this 
opinion. 

The  criminal  part  of  the  original  judicature  in  parlia- 
ment was  exercifed  in  numberlefs  inllances  during  this  pe- 
riod, and  frequently  afiiited  the  reigning  party  in  deftroying 
their  enemies,  when  the  common  tribunals  (fummary  as 
even  they  were)  could  not,  confidently  with  a  colour  of 
legal  formality,  completely  execute  their  vengeance.  We 
have  no  intimation  that  the  commons  were  at  all  defirous 
of  taking  any  part  in  thefe  judgments.  In  a  former  reign  ^y 
the  lords  temporal,  with  the  king's  afTent,  adjudged,  that 
feveral  lords,  two  knights,  and  others,  who  had  been  raken 
and  beheaded  as  traitors  and  rebels,  fhould  forfeit  all  their 
lands  in  fee  which  they  had  fuch  a  day,  with  all  their  goods 
and  chattels  ;  to  which  judgment  all  the  lords  prefent  put 
their  names "".  This  could  not  be  confidered  as  a  judg- 
ment y^^wn^w;;!  legem  et  ccnfuetudinem  AngUa -^  as  it  gave, 
contrary  to  the  common  law,  a  forfeiture  of  lands  after  the 
death  of  the  parties,  and  that,  too,  where  fome  of  thcni 
were  commoners.     This  could  only  operate  as  a  legiflative 

aa. 

Sir  John  Mortimer  having  been  committed  to  the 
Tower  on  fufpicion  of  high-trcafon,  had  efcaped,  and  was 
in  2  Hen.  VI.  indidted  for  that  cfcape:  being  again  appre- 
hended, he  was  brought  before  parliament,  and  judgment 
was  given  againft  him  upon  the  indicSlmcnt.  1  his  was  a 
judicial  aO:  of  the  legiflative  kind,  if  it  may  be  fo  called, 
which  it  does  not  appear  the  commons  had  any  ihare  in, 
nor  did  they  make  any  proteftation  in  fuppoit  of  their  pre- 
tenfion.  Thefe  are  fele6ied  out  of  many  cafes  of  the  like 
kind  during  the  period  of  which  we  are  now  writing. 


CHAP.  xxn. 

HENRY  VI. 
JiDW.  IV. 


*  Hcory  IV. 


«  Pari.  Hilt.  vcl.  II.  54. 
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^J^HOUGH  the  hoiifc  of  commons  had  acquired  great 
weight  in  the  conftitution  during  thefe  reigns,  particularly 
under  the  houfe  of  Lancafter,  there  is  no  mention  of  their 
having  concerned  themfeh'es  in  thefe  parliamentary  judg- 
ments of  life  and  death.  But  at  length  a  politic  prince 
found  it  convenient  to  make  ule  of  them,  to  give  colour  to 
the  profecution  of  a  great  and  obnoxious  man ;  and  by  that 
meafure  paved  the  way  to  fixing  the  commons  in  this  le- 
gillative  rigiit.  I'his  was  in  the  proceedings  againfi:  the 
duke  of  Clarence,  in  the  1 7th  year  of  Edward  IV.  What 
makes  this  more  remarkable  is,  that  it  was  at  a  time  when 
the  fie  ward  of  England  prefided,  and  the  lords  might  feem 
to  be  no  longer  a6;ing  in  their  parliamentary  chara6ter,  but 
limply  as  a  court.  The  king  on  thisoccaiion  was  in  the  houfe, 
and  appeared  in  the  light  of  a  profccutor ;  for  he  was  the 
perfon,  and  the  only  one,  who  enforced  the  charge  againft 
the  duke.  Some  evidence  was  produced  :  the  houfe  of 
lords  were  of  opinion,  that  the  evidence  was  fufficient,  and 
theieforc  proceeded  to  condemnation,  the  duke  of  Buck- 
ingham, for  that  time  high-flewa'd,  pronouncing  the  fen- 
tence  ;  but  the  execution  was  delayed.  The  chaige  againft 
this  unhappy  prince  was  that  of  treafon,  with  the  overt 
acts  of  uiing  incantations,  and  fpreading  reports  of  the 
king's  illegiiamacy  ;  but  his  principal  crime  was  afperfmg 
tiie  judges  and  juries  who  had  concurred  in  the  condemna- 
tion of  Burdet  and  Stacy ^  two  of  his  friends. 

The  king  refolved  to  make  this  blow  at  his  brother's 
life  as  fure  as  poiTible  ;  thinking,  peihaps,  that  the  charge 
of  treafon  was  fo  flight  as  to  need  fomething  extra- 
era  inary  to  give  efi'eil  to  it  ;  or  becaufe  the  opinions  of 
people  had  taken  another  turn  upon  this  point  of  pailinmen- 
tary  jurifprudence :  whatever  was  the  motive,  the  king 
took  the  following  meafure ;  he  directed  the  fpeaker  of  the 
houfe  of  commons  and  the  members  to  be  called  before 
the  other  houfe,  where  a  re-hearing  of  the  whole  matter 
was  had   in  their  prcfcnce.     After    this  fandlion,    it  was 

thought 
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thought  the  duke  might  be  executed  with  fafety  j  which     CHAP.  xxii. 
was  accordingly  dcne^.  HENRY  vi. 

We  do  not  find  that  any  formal  ad  was  made  to  teflify  ^-^w.  iv. 
the  concurrence  of  the  whole  parliament  in  this  judgment 
of  attainder :  however,  this  precedent  of  calling  m  the 
houfe  of  commons  to  afTent  to  a  prufecution  and  fentence, 
mud  have  had  a  great  effed  towards  encouraging  ihem  in 
maintaining  this  claim.  The  notions  of  what  was  law, 
and  what  was  legiflation,  had  become  too  well  fetded  and 
diflinguiihed  for  it  to  be  longer  endured  that  the  law  Ihould 
be  altered  by  any  judgment  lefs  than  a  legiflative  ad  j  or 
that  any  tranfadion  fhould  have  the  force  of  an  aa,  which 
was  not  aficnted  to  by  the  whole  parliament.  The  com- 
mons, by  repeated  revolutions  in  the  government,  had  now 
rifen  to  fuch  importance,  that  they  could  be  no  longer  over- 
looked. Thefe  confiderations  had  operated  fo  far  in  the 
time  of  Richard  III.  that  he  ventured  to  make  no  judg- 
ment by  the  affent  of  the  lords  alone,  either  on  petitions  in 
private  matters,  or  m  the  prcfecution  of  offenders  ;  but,  in 
both  cafes,  the  aid  of  the  parliament  was  only  to  be  obtain- 
ed by  a  formal  and  complete  a6t  of  the  legifiature.  Thefe, 
from  the  particular  occafion  of  them,  were  called /r/i/j/^ 
a^Js,  Several  attainders,  and  feveral  alterations  in  proper-  Origin  of 
ty,  were  made  in  the  fhort  reign  of  that  ufurper  by  thefe  r^^-^^^acE. 
private  bills  ;  and  this  example  v/as  followed  in  the  fucceed- 
ing  reigns.  Thus  have  we  feen  the  original  judicature  of 
parliament,  which  at  firft  refided  in  the  king  and  lords, 
participated  by  the  commons,  and  at  length  become  a  mere 
a£l  of  legiflation :  the  remaining  judicial  authority  which 
they  ftill  retained,  was  that  of  a  court  of  error,  and  of  being 
their  own  judges  in  cafes  of  lite  and  death. 

The  court  of  chancery  grew  into  great  confideration  in 
the  reigns  of  Henry  VI.  and  Edward  IV.  Indeed  the  fla-     Theco\iitof 
tute  15  Hen.  VI.  may  be  confidered  as  adding  a  new  fup-    chanct/y. 

*  Pari.  Hift.  vol.  H.  373. 
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CHAP.  xxn.      port  to  this  court ;  which,  by  retraining  a  wanton  and 
^r^^T^'^T^       inconriclerale  application  of  its  authority,  confirmed  it  in 

HENRY  V^I.  *^       ,.  .  ■' 

EDV/.  IV.        3  due  and  regular  aominilrration  or  juftice.     That  the  le- 
giflarure  fhould  at  different  times  exprefs  a  jealoufy  of  this 
new  judicature  hy  fubpoena,  and  impofe  checks  upon  the  ex- 
ercife  of  it,  it  u  not  to  be  wondered  at :  the  idea  upon  which 
thiscourthad  taken  upon  itfelf  to  decide  according  to  prin- 
ciples of  equity  and  general  juflice,  was  novel  and  adventu* 
rous.  It  was  to  afTord  relief  to  fultors,  upon  circumftances 
of  hardfhip,  fraud,  or  truft,  where  the  king's  courts  allow- 
ed none.     This  was,  in  effecSl,  an  appeal  from  the  ancient 
cuitoms  and  ftatutes  of  the  realm  to  the  confcience  and 
difcretion  of  a  fingle  perfpn.  It  appeared  like  changlqg  the 
rules  of  right  ;  like  renouncing  the  government  of  law, 
and  preferring  that  of  arbitrary  will.  Added  to  this,  when 
it  is  confidercd   that  the  chancellor  prefided  there  alone, 
without  th^  influence  of  common-law  judges  (except  when 
he  chofe  to  call  in  their  advice]  to  controul  the  force  of  his 
own  particular  notions;  that  he  was  a  perfon  unlearned, 
for  the  moil  part,  in  the  common-law;  and  an  ecclefiaflic, 
bred  up,  as  was  then  ufual,  in  the  fludy  of  the  civil  and 
canon  law  ;   from  thefe  confiderations  it  was  extremely 
probable,  that,  in  a  courfe  of  time,  a  fet   of  rules  and 
maxims^of  jufiice  would  gain  ground  in  that  court,  differ- 
ing from,  and  derogatory  to,   the  common-law.     Thefe 
were  natural  apprehenfions,  and  in  the  event  proved  not  to 
be  wholly  unfounded. 

Not  only  the  education  of  the  judge  who  there  prefided, 
but  the  very  intent  and  dellgn  of  his  jurifdiaion  naturally 
Ud  to  what  was  forefeen.  The  canon  and  civil  law  fur- 
nifhed  a  fyffcm  of  rules,  and  a  courfe  of  proceeding,  ex- 
tremely well  adapted  to  the  obje6\s  of  inquiry  in  a  court  of 
equity.  The  large  principles  of  univerfal  ju/Iice  taught 
by  the  Imperial  law,  were  calculated  for  any  fet  of  people, 
;  and  any  ftate  of  things.     Thefe  furniflied  grounds  of  rea- 

foning  to  model,  correal,  and  qualify  the  untoward  confe- 
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quences  of  our  partial  municipal  cudoms  ;  while  the  cc-  ^^^^^,^^^2^" 
clefiaftical  jurifprudence  fupplied  a  method  of  proceeding,  hf.kRY  vi. 
in  the  examination  of  vvitnefles  and  of  the  party,  peculiarly 
contrived  to  fift  the  confcicnce  of  a  defigning  and  fraudu- 
lent defendant.  The  chancery  being,  like  other  courts,  at 
liberty  to  form  its  own  method  of  proceeding,  adopted  that 
"which  beft  anfwered  its  defign  ;  and  accordingly,  a  pro- 
ceeding formed  from  the  civil  and  canon  law  together, 
gradually  became  the  practice  of  the  court  of  chancery, 
without  any  interference  or  controul  of  the  legiflature. 
But  the  chancellor  was  not  left  at  liberty  intirely  to  eftablifh 
the  rules  of  judice  dictated  by  the  civillaw.  This  was  a 
matter  of  much  more  importance  in  its  confequences  than 
the  other.  In  this  inflance  he  was  narrowly  watched  by 
the  judges,  who,  in  many  cafes  where  their  advice  was 
called  in,  put  fome  check  on  the  liberal  conclufions  derived 
from  thofe  plaufible  topics,  the  fitnefs,  and  convenience, 
and  the  fubftantial  juftice  of  a  caufe,  which  were  the  prin- 
cipal grounds  on  which  the  chancellor  ufed  to  reft  his  equi- 
table decifions. 

It  is  beyond  a  doubt,  that  this  court  had  begun  to  ex- 
ercife  its  judicial  authority  in  the  reigns  of  Richard  II. 
Henry  IV.  and  V.  as  appears  from  what  has  been  be- 
fore mentioned^.  But  we  do  not  find  in  our  books  any 
report  of  cafes  there  determined  till  37  Henry  VI.  except 
only  on  the  rubje6t  of  ufes ;  which,  as  has  been  before 
remarked,  might  give  rife  to  the  opinion,  that  the  firfl  equi- 
table judicature  was  concerned  in  the  fupport  of  ufes. 
Leaving  ufes  to  be  confiJered  hereafter,  we  fliallnow  take 
a  view  of  fuch  points  as  were  refolved  in  this  court  during 
the  reign  of  Henry  VI.  and  the  fubfequent  one  ;  being  the 
earlieft  notices  we  have,  in 'the  annals  of  our  law  of  the 
nature  and  progrefs  of  this  new  court  of  equity. 

The  following  cafe  was  before  the   cliancellor   in  37 


Cafe?  deter- 
mined bet'  re 


Hen.    VJ.     A   perfon   bought  up  Tome  debts   owing  to     Th^lh^acdio:. 

*  Vid,  ant.  188. 

another. 


3^2  HISTORYOFTHE 

CHAP.  xxn.  another,  and  gave  him  a  bond  to  the  amount.  He  now 
^JJ^^Y  VI  preferred  a  bill  in  chancery  to  be  reHeved  from  the  obHga- 
tDVV.  IV.  tion,  alledging,  that  as  chojes  in  adlion  were  the  rubje6t- 
matter  of  the  contract,  and  thefc  were  not  transferable, 
he  had  in  reahty  received  no  confideration,  and  fhould 
therefore  in  confcience  be  difcharged  from  the  obhgation. 
The  chancellor,  having  doubts,  adjourned  it  into  the  ex- 
chequer-chamber, where  it  was  agreed,  with  the  concur- 
rence of  all  the  judges  of  the  king's  bench  and  common- 
pleas,  that  the  obligation  fhould  be  cancelled;  and  if  the 
defendant  refufed,  that  he  fhould  be  committed  to  the 
Fleet  till  he  complied  ^  But  when  this  matter  was  after- 
wards pleaded  to  the  obligation  fued  in  the  common-pleas, 
the  plea  was  over-ruled,  and  the  deed  was  confidered  as 
flill  in  force  ;  it  being  conceived,  that  the  only  power  the 
chancellor  had  of  enforcing  his  decrees,  was  by  infli6:ing 
imprifonment  on  the  contumacious  party,  who  might  ftill 
profecute  his  legal  rights  in  a  court  of  law,  notwiiliftand- 
ing  they  had  been  determined  in  chancery  to  be  uncon- 
fcionable. 

A  GRANT  was  made,  by  letters  patent,  of  goods  forfeit- 
ed by  a  perfon  attainted  ;  the  grantee  brought  his  bill  in 
chancery  againftthe  perfon  who  had  then  the  pofleflion  of 
them,  for  this  reafon,  that  as  the  king  could  not  have  an 
adion  at  law  for  the  goods  of  an  outlaw,  or  one  attainted, 
before  they  had  been  feixed  for  tlie  king's  ufe,  or  found  by 
matter  of  record,  much  lefs  could  the  grantee  maintain  a 
common- law  a£lion  without  having  had  the  pOiTefllon. 
.  Accordingly  it  was  held,  that  the  fuhpoena  was  his  only 
remedy;  and  the  defendant  was  ordered  to  exhibit  an  in- 
ventory of  the  things  the  next  day,  on  pain  of  being  com- 
mitted to  the  Fleets. 

In  the  reign  of  Edward  IV.  the  following  points  were 
determined :  A  man  v/as  bound  in  an  obligation  to  B,  for 

f  37  Hen.  VI.  13.     Bro.  Confci.  4.  e  39  Hen.  VI,  45.  \t, 
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the  uf€  of  C. ;  it  was  held,  tliat  in  this  cafe  C.  (hould  have  a     CHAP.  XXIL 
fubpana  againfl:  the  obligor'^.     One  coparcener  would  not      henry  Vi. 
count  according  to  the  truth,  and  in  the  fame  manner  as 
the  other  coparcener  had  done ;  and  there  it  was  held  that  a 
fubposna  lay*.     Where  a  perfon  had  made   another  the 
procurer  of  his  benefice,  and  had  faithfully  promt  fed  him'' 
that  he  would  fave  him  harmlefs  from  the  confequences  -of 
holding  it ;  when  he  afterwards  refigned  it,  and  was  vexed 
on  account  of  the  part  he  had  acted,  it  was  agreed,  that  a 
fubpajna  lay  for  fuch   indemnification  :  and  it  was  there 
faid.  If  I  promife  to  build  you  a  boufe,  and  do  not  per- 
form my  promife,  you  have  your  remedy  by  fubpoena  ',     It 
was  a   doubt  at  this  time,  whether  a  fubpoena  would  he 
againfl  an  executor  or  heir ;  and  it  feems  after  much  debate 
agreed,  that  it  would  not  lie  againft  the  heir  of  the  feoffc'e; 
but  he  might  hold  the  land  difcharged  of  the  ufe,  and  the 
cejlui  que  ufe  was  driven  to  feek  redrefs   in    parliament"^. 
Yet  where  a  man  had  made  a  fraudulent  gift  of  his  goods  to 
avoid  his  creditors,  and  th&  perfon  towhomthey  were  given 
died,  and  they  came  to  the  hands  of  his  wife;  there,  wh^n 
a  bill  was  filed  againff  her,  fhe  was  compelled  to  anfwei* 
it".     And   before   that,  the  following  cafe  was  decided : 
Worjley,  a  baron  of  the   exchequer,  and  one  Jijiddkton^ 
bought    fome  wool    of   Sir   H.   jyych^    for  which  they 
bound  themfelves  in  feveral  obligations.     Middleton   had 
all  the  profits  of  the  merchandize.     Sir  H.  died,  and  made 
his  lady  his  executrix  ;  and  by  his  will  gave  a  longer  dav 
to  Middleton,    Upon  this,  Worfley  brought  his  bill  agrainil: 
the  executrix,  to  difcover  what  was  owing,  and  lo  account; 
the  hill  was   held   good  ;   and   it   was    agreed  that  a    biii 
might  be  brought  to  make  a  perfon  difcover  his  tellator'5 
will,  and  the  trull  there  declared °. 


^  2  Ed.  IV.  2. 

>  6F.d.  IV    10. 

^  Prcmitloperjidem. 

I  8£d.  IV.  4   b.     VId.  ant. 


vol.  II.  379, 
»"  8  Ed.  IV.  6. 
»   16  I'd.  iV.  9. 
•  ^  Ed.  IV.  41. 
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A  MAN  was  furety  for  one  who  joined  with  others  in 
a  bond  to  fave  the  furety  harmlefs  ;  afterwards  the  furety 
paid  the  money,  and  fued  upon  the  indemnity  bond  :  in 
the  mean  time,  the  firfl  debtor  brought  his  bill  in  chancery, 
and  fet  forth,  that  before  the  bond  was  given  to  indemnify, 
he  delivered  certain  goods  to  the  furety,  as  a  fecurity  for 
th«  fame  eventual  burthen  on  him  ;  and  therefore  he  now 
frayed  reftitution  of  them,  that  he  might  not  be  doubly 
charged  ;  and  alfo  he  prayed  an  injunction  :  the  latter  prayer 
•was  denied,  upon  the  defendant  in  equity  claiming  a  pro- 
perty in  the  goods  p.  The  cognifor  in  a  flatute-merchant 
had  paid  the  money,  without  a  releafe  ;  and  the  cognifee, 
iiotwithftanding  this,  fued  him  at  law  :  a  bill  being  brought 
in  chancery,  it  was  a  queftion,  whether  he  fhould  have  re- 
lief. The  chancellor  had  great  doubt,  and  called  in  the 
aiTiilance  of  the  judges  In  the  exchequer-chamber  ;  where, 
after  much  argument,  the  chancellor  was  convinced,  that, 
in  the  inftance  of  a  ftatute-merchant,  which  is  a  matter  of 
record,  as  the  party  need  not  have  paid  the  money  without 
a  releafe,  it  would  not  be  confiftent  with  the  rules  of  law 
to  relieve  ;  but  as  to  obligations,  which  are  matters  in 
pais,  thatquefllon  was  left  open  to  confideration'^. 

The  flyle  of  pleading  in  equity  was  of  a  more  liberal 
cafl:  than  that  In  the  other  courts.  It  was  held,  that 
a  perfon  fhould  not  be  prejudiced  for  mif-pleading,  nor 
want  of  form ;  but  if  he  proved  fuch  matter  as  ferved  to 
aid  him  in  confcience  and  equity,  it  was  lufficient.  The 
authority  of  this  court  was,  as  they  expreffed  \\.,  fecundum 
potejiatem  abfoluta??i ;  while  at  common  law  they  were 
faid  to  ^voc&zi^fecundum poteJlate?n  orditiatam^. 

Such  were  the  advances  made  by  the  court  of  equity 
towards  relieving  fuitors;gaInft  the  rigour  of  the  common 
law.     Its  juiifdi6lion  did  not  comprehend  a  great  extent ; 


*  l6  Ed.  IV.  9. 


*  aa  Ed.  IV.  6, 


'  5  Ed.  IV,  15, 


and 
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and  the  exercife  of  it  was  feeble  and  imperfeQ:.  The  chan-    CHAP.  xxir. 
cellor  feldom  had  a  point  of  difficulty  before  him  but  he      henry  vi. 
called  in  the  advice  of  fome  of  the  judges,  or  adjourned  it       EOW.  IV. 
into  the  exchequer-chamber,    where  it  was  difcufled  and 
refolved  according  to  the  opinion  of  the  fages  of  the  common 
Jaw.     This  had  the   effedt  of  fettling   on  the  folid  foun- 
dation of  the  law  of  the  land  this  new  jurifdiclion,  which 
all  the  while  grew  up  under  the  guidance  and  encourage- 
ment of  the  courts  of  common  law.     Owing  to  this  ftate 
of  pupillage  in  which  the  court  of  equity  was  kept  by  the 
courts  of  common  law,  and  the  unfavourable  comparifon 
it  fuffered  when  oppofed  to  the  antient  judicatures  of  the 
realm,  it  appeared  rather  as  tolerated  in  certain  inftances, 
than  acknowledged  as  a  part  of  the  judicial  eflablifhment 
of  the  kingdom. 

The  following  faO:  is  a  ilrong  inflance  of  the  imbecillity 
cf  this  court.  In  the  22d  year  of  Edward  IV  ^  after  a 
verdi£l,  an  injunction  had  been  obtained,  which  hung  up 
the  caufe  for  fome  time.  Hujfey,  chief-juftice,  alked  the 
counfel  for  the  plaintiff,  if  they  would  pray  judgement  ac* 
cording  to  the  verdict ;  but  they  declared  their  apprehen- 
fions  about  infringing  the  injun6tion.  To  this  one  of  the 
judges  faid,  that  tho'  the  injunction  was  againft  the  plaintiff, 
yet  his  attorney  might  pray  judgment  with  fafety  ;  and  fo 
'vice  vcrfa,  Hujfey  faid,  that  they  had  talked  over  the 
matter  among  themfelves,  and  they  faw  no  mifchief  which 
could  enfue  to  the  party,  if  he  prayed  judsfment  •  for  as 
to  the  penalty  of  the  injundion,  they  were  convinced  it 
was  not  leviable  by  law;  and  then  there  remained  nothing 
but  imprifonment  :  and  as  to  that,  the  chief-juftice  faid, 
*«  If  the  chancellor  commits  any  one  to  the  Fleet,  apply 
*'  to  us  for  a  habeas  corpus,  and  upon  the  return  of  it  we 
*'  will  difcharge  the  party ;  and  we  will  do  every  thing 
«*  to  afljft  you."     It  is  true,  one  of  the  juflices  faid,  he 
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•  ii  Ed    IV.  37. 
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CHAP.  xxn.  would  go  to  the  chancellor,  and  afkhim  to  diiTolve  thein- 
^TTT^T^*^  jun6lion :  but  this  probably  was  fuggefled  out  of  tender- 
EDW.  IV.  '  nefs  to  the  chancellor's  fituation  ;  for  they  agreed  in  de- 
claring, that  they  \^ould  give  judgment  if  the  party  would 
pray  it,  notwithftanding  the  chancellor  continued  the  in- 
junction ;  but  they  faid,  they  would  not  give  damages  for 
the  lofs  occafioned  by  the  proceedings  in  chancery. 

It  feems  that  the  chancellor,  befides  the  afliftance  of 
the  mafters  in  chancery,  who  properly  compofed  his  council, 
and  were  his  ordinary  affiftants  to  fit  with  him,  and 
gave  their  opinion  when  a{ked,  ufed  alfo  to  aflbciate 
to  him  fometimes  peers  and  blfhops,  but  more  com- 
monly fome  of  the  judges.  In  confequence  of  this,  the 
decrees  ran,  Per  curiam  cancellariee,  et  omnes  juJJitiarios  : 
fometimes,  Per  decretum  cancellarii  ex  ajfenfu  omnhnn 
•jujiitiariorum^  et  alionnn  de  concilia  regis  prcefentiiim. 
Ao"ain,  Idea  confideratum  efl  per  curiam  de  cijfenfu  Johannis 
Fortefcue,  capitalis  jiifiitiarii  dotnini  regis  ad  placita  tenenda, 
et  diver  Jorum  aliorum  jujlitiariorum  et  fervicntium  ad  legem 
in  curia  prajentium.  Thus  the  form  varied  as  often  as 
the  perfon  or  perfons  by  whofe  aflent  the  judgment  or  de- 
cree was  made  *.  From  this  we  fee,  that  the  chancery  ftill 
prefcrved  fome  traces  of  its  conftitution  in  the  time  of 
Edward  III.  *  when  references  ufed  to  be  made  to  the  chan- 
cellor, treafurer,  and  others  of  the  king's  council  in  chancery. 
This  was  the  flate  in  which  the  authority  of  the  court  of 
equity  in  chancery  flood  at  this  period. 

The  new  jurifdidion  in  the  court  of  king's  bench  had 
Of  ufcs.  sifTumed  a  novel  appearance.    We  have  feen  in  the  feign  of 

Edu'ard  III.  ^  that  a  practice  had  obtained  of  commencing 
a6lions  by  bill  in  either  of  the  three  courts  in  Weftminfler- 
hall ;  but  nothing  has  yet  been  faid  on  the  nature  of  that 
proceeding  ;  the  books  preferving  a  filence  therein,  till  the 
•    reign  of  Henry  VI.  whei^  there  happened  fome  cafes  which 

*  Kift.  Chanc.  So.         ♦  Vid.  ant.   vol.  II.  40^.         *  Vid.  ant.  93. 
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or  procecifng 
by  bill  in  the 
king's  beuch. 


jfhew  that  fuch  bills  In  the  king's  bench  ufed  to  charge  the     CHAP.  XXir. 

defendant  as   in  cujlodid   marefchalli^    Intlnnating  that  cir-       hfnryvi 

cumftance  to  be  the   foundation   for  the  proceeding.     It        EDW.  IV, 

feems,  that  the  perfons  in  the  cuftody  of  the  marflial  of 

that  court  might  be  declared  againft  by  bill  for  any  caufe 

of    perfon^l   a£lion,  notwithftanding    the   prohibition    of 

Mapna  Charta,  which  was  condrued  not  to  extend  to  this 

privilege  claimed  againft  prifoners.     The  court,  however, 

guarded  this  cuftom,  which  It  had  fuffered  to  obtain,  by  a 

ilri£l  adherence  to  the  notion  of  law  on  which  it  originated  ; 

they  required  that  the  pcrfon  fhould  be  an  a6\:ual  prifoner 

of  the  court.     Thus   in   7th  of  Hen.  VI.  where  a  man 

was  out  on  ball,  it  was  held  ",  that  a  bill  could  not  be  filed 

againft  him  as  In  cuftody.     It  was  moreover  required  that 

there  ftiould  be  foinc  proof  on  record  of  the  defendant  belnp- 

in  cuftody'' ;  for  otherwife  It  was  fiiid,  it  lay  at  his  option 

whether  he  would  plead  to  the  bill. 

Many  devices  were  contrived  to  effe<5luate  this  requifite 
of  cuftody;  one  of  which  feems  to  have  been  the  exhi- 
biting of  articles  of  the  peace  >';  fo  ftrenuoufly  did  they 
endeavour  to  preferve  the  proper  character  of  this  tribunal 
as  a  criminal  court.  However,  in  31  Hen.  VI.   they  feem 
to  have  relaxed  a  little  on  this  point.  It  was  then  held,  that 
if  it  appeared  that  a  pcrfon  was  out  on  bail,  this  of  itfelf 
was  fufficient  ground  to  the  court  to  proceed  againft  him 
as  in  cuftody,  whether  the  caufe  of  his  commitment  ap- 
peared or  not.     Thus  the  ground  of  the  court's  jurifdic- 
tion  became  a  fiction,  and  the  king's  bench  bec^an  to  enter- 
tain  fiiits  againft  perfons,  who  were  only  fitppofed  to  be  in 
cuftody,  provided  there  were  fome  flight  grounds  to  war- 
rant the  fuppofition.     It  was  fufficient  therefore  to  file  a 
bill  with  pledges   to  profecute,    and   tjien   by   a  copy  of 
that  bill,  or  by  latitat*,  toarreftihe  defendant,  who  gave 
bail  to  appear  ;  and  then,  tho*  cut  of  cuftody  on  bail     he 

"   7  Hen.  VI.  41.  abfconding  from  procer?  is  expreflld 

in  Bra(flon  by  the  V9ihlaf,tare.  Vid, 


'^   Ibid.  41. 

^  Ibid.  ant.  vol.  I. 

♦  It  may  be  remarked,  that  the 

C  C  2 


Oil: 
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CHAP.  XKU.     ft'ill  ^vas  deemed  liable  to  plead  to  a  declaration  filed  againft  him 

HENRY  VI.      ^"  ^"y  ^<^io"  5  *n^  this  became  the  fettled  pradice  towards 

EDW.  IV.        the  latter  end  of  the  period  of  which  we  are  now  writing. 

When  the  proceeding  in  this  court  by  bill  was  rendered 
fo  eafy,  it  may  be  fuppofed  that  fuits  of  every  kind  were 
brought  here  in  that  way  very  frequently,  and  that  the  civil 
bbfinefs  of  the  court  began  confiderably  to  increafe.  'I'he 
number  of  actions  upon  the  cafe  (which  too  could  be 
brought  by  original  here)  increafed  the  fubjecls  of  judicial 
cognifance  in  this  court  to  a  nearer  proportion  with  thofc 
of  the  common-pleas,  than  it  had  ever  before  exhibited. 

The  declaring  againfl  perfons  in  cuJlGdid  marcfchalli  is  a 
fingular  phenomenon  in  the  hiftory  of  practice  in  the  court 
of  king's  bench  ;  and  it  became  more  extraordinary  when 
extended,  as  we  fee  here,  to  all  perfons,  without  any 
regard  to  the  a6lual  cuflody  of  the  marfhal.  It  has  been 
intimated  in  a  former  part  of  this  work,  that  the  jurif- 
didion  of  the  fteward  and  marflial  was  communicated  to 
the  court  of  king's  bench,  and  particularly  difcovered  it- 
felf  in  this  proceeding  by  bill  ^.  The  reader  may  be  better 
able  to  judge  after  he  has  weighed  the  following  confidera- 
tions,  whether  this  is  a  probable  conje£lure  to  account  for 
the  novel  proceeding  of  which  we  have  jufl:  been  fpeaking. 

It  has  been  before  related,  on  the  authority  of  Fleta, 
that  the  fteward  determined  the  king's  own  caufes  without 
fuit ;  that  he  had  cognifance  of  all  a£lions  againft  the  king's 
peace  within  the  verge,  uhicimq  ;  tunc  rex  fuerit  in  Angha  ; 
that  fuch  actions  were  to  be  brought  recenter.     In  another 
place  he  tells  us,  that  the  fteward  had  cognifance  of  all 
trefpaffes  and  perfonal  a6lions  per  Inventionem  plegiorum  de 
projequendo,  without  allowing  any  eflbin  ;  that  upon  pledges 
being  found  and  enrolled,  the  marftial  was  commanded  to 
attach  the   party,  if  he  was  within  the  verge  ;    that  this 
court  removed  with  the  kirg,  and  by  its  prefence  fufpended 
all  commiftions  of  eyre,  aftife,  gaol-delivery,  and  others 

»  Vid.  ant.  vol.  II.  250. 

within 
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within  the  fame  county,  the  bufinefs  of  which  courts  was 
fummoned  before  the  fteward ;  that  he  dlfpatched  them 
firll,  then  proceeded  to  the  trefpaffes  within  the  verge,  and 
to  debts  and  contrails,  where  perfons  had  bound  themfelves 
to  the  diftrefs  of  the  fteviard  and  marfhal  \  Such  are  the 
principal  features  of  the  Reward's  court,  according  to  the 
pradice  in  the  reign  of  Edward  L  To  this  may  be 
added  what  is  mentioned  by  Britton,  that  the  fteward  was 
allowed  that  fingular  privilege,  which  none  but  himfelf  and 
the  juftices  of  Ireland  and  Chefter  had,  of  delegating  his 
judicial  authority  without  a  fpecial  permifTion  from  the 
king  ^. 

It  is  not  unlikely  that  the  fleward  ufed  to  avail  himfelf 
of  this  power  to  delegate,  and  it  is  natural  that  the  judges 
of  the  king's  bench  fhould  be  the  perfons  whom  he  dele- 
gated,  they  being,  like  him,  obliged   to  attend  iibicunq-y 
rex  tunc  fuerit  in  Jlnglid.     This  is  rendered  more  proba- 
ble by  the  fimilarity  of  jurifdidion  which  we  fee  in  after- 
times  excrcifed  by  the  judges  of  the  king's  bench.     We 
fee  the  king's  bench   by  its  prefcnce  fufpend  all  courts 
within  the  fame  county ;  we  find  that  it  had  marfhals  who 
travelled  with  it  thro'  the  feveral  counties ;  and  that  in  a 
flatute  of  Edward  III.  thefc  marfhals  are  coupled  in  a  re- 
markable manner  with  the  marfhal  within   the   ver^e  <=. 
When,   therefore,  we  find  alfo  a  proceeding  in  this  court 
per  inventionsm  plegicrum\  when  a  perfon,  merely  becaufe 
he  was  fuppofed  to  be  in  cujlodia  marefckalli,  might  be  pro- 
ceeded againfl  for  debts  and  contracts  ;  where  can  we  look 
for  the  origin  of  fuch  innovations,  but  to  the  model  prefcrved 
in  the  ancient  hiflory  of  ihe  fleward's  court  ? 

The  judges  of  the  king's  bench,  when  once  in  the  habit 
of  exercifing  this  jurifdi6lion  within  the  verge,  may  eafily 
be  fuppofed,  in  the  ufual  courfe  of  judicial  increafe,  am- 
pliare  jurifdi^ionenty  to  extend  this  new  proceeding  to  ali 
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*  Vid.  ant.  vol.  II.  247  to  250. 
^Britt.   10  edit  Kclh. 


'  Vid.  aat.  vol.  II.  421,  422. 

^  ^  3  perfon?. 
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perfons,  whether  within  the  verge  or  not.  While  the 
king's  bench  was  moulding  this  borrowed  piece  of  judica- 
ture fo  as  to  aggrandize  its  authorit) ,  the  antient  court  of 
the  rteward  and  marfhal,  under  the  prefidency  of  lefs  a£tive 
managers,  funk  into  difcredit.  It  was,  at  various  times, 
exprefsly  reflrided  by  parliamentary  regulations  '^  to  its 
original  boundary  of  the  verge  ;  and  the  fteward  never  revi- 
ving thofe  branches  of  his  fupreme  jurifdi6tion  which  had 
been  fo  often  delegated,  the  court  became  of  no  more 
confideration  than  others  that  are  confined  to  a  fmall  local 
jurifdi6tion  "", 

Next  to  the  jurifdicSlion  of  courts,  the  obje61:s  which 
Bjt.lisne  frrffiT.  prcfent  themfclves  are  the  various  aftions  now  in  ufe. 
But  thefe  being  the  fame  as  were  fo  fully  examined  in  the 
reign  of  Edward  III.  it  will  be  unneceflary  to  add  any 
thing  to  the  account  there  given,  except  by  an  obfer- 
vation  on  the  a6lion  of  eje^ione  firm<s^  and  a  {hort  view  of 
the  decifions  that  were  made  refpc6ling  the  nature  and  pro- 
perties of  a6lions  on  the  cafe.  Some  opinions  began  to 
prevail  refpedting  the  efFe(Sl  of  the  writ  of  ejeSiione  firma:^ 
which  led  the  way  to  an  important  change  in  real  remedies. 
In  the  reign  of  Edward  III.  and  again  in  that  of  Richard  II. 
we  find  it  exprefsly  laid  down,  that  an  eje^ione firma  was, 
in  its  nature,  only  an  adlion  of  trefpafs ;  and  that  the  plain- 
tiff therein  could  no  more  recover  his  term  unexpired, 
than  he  could  in  trefpafs  recover  damages  for  a  trefpafs  not 
committed  ;  and  that  the  only  remedy  for  the  term  was  in 
covenant  againft  the  Icflbr  s.  This  was  the  opinion  of  the 
•whole  court.     But  in  the  reign  of  Edward  IV.  it  feems  to 


^  Vid.  ant.  vol.  II.  420.  235. 

*  However,  the  marflialfea-court, 
fituated  near  the  prilon  of  the  mar- 
fhal  of  the  king's  bench,  may  be 
regarded,  a^  retaining  fo  far  fome 
mark  of  the  antient  flock  from 
whence  the  latter  flourifhing  branch 
of  judicature  has  fprung.  It  was  not 


without  a  very  fubftantial  rcafon,  that 
the  king's  bench  originally  fent  their 
prifoners  into  another  county  for  con- 
finement ;  and  the  neighbourhood  of 
the  antient  court  of  the  fteward  and 
marfhal  feems  to  point  out  that  rea- 
fon  with  fome  fhew  of  probability, 
s  Fitz.  Ejea.  2. 

have 
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have  been  held  differently  ;  for  there  it  is  faid,  in  argument,     CHAP.  XXU 
that  in  ejediom firma  the  plaintiff  lliall  recover  what  re-     henry  VI. 
mains  unexpired  of  his  term,  as  alfo  damages  for  the  time       i^L'W.  IV. 
itwas  with  held  from  him  \     This   was   only  a  ^/^7«w  ; 
but  we  fliall  fee,  that  in  the   reign   of  Henry  VII.  it   was 
folemnly  fo  determined.     In  confequence  of  that  decifion 
the  action  of  f;>^/o«^ /r«^  became  more  frequently  ufed, 
as  a  fubilitute  to  the  many  real  writs   for  recovering  pof- 
fcfiion  and  trying  titles  to  land. 

The  aaion  moft  favoured  was  that  of  trefpofs  upon  the 
cafe,  which,  during  thefe  two  reigns,  expanded  itfeit  m  a     thcca.t. 
manner    that   made   it  applicable  to  numberlefs  cafes  for 
which  the  common  law  had  not  before  provided  any  remedy. 
In  addition  to  thofe  we  have  already  feen,  we  now  hnd  it 
brought  againft  an  efcheator  for  a  falfe  return  of  an  office ^ ; 
againft  a  man  v/hofe  dog  bit  the  plaintiff's  fheep,  the  de- 
fendant knowing   the  dog  was  ufed  fo  to  do"^:  againft  a 
clerk  for  not  entering  a  nifi  prius  record  as  he  affumed  to 
do  ^  :  for  fuing  a  writ  againft  the  plaintiff  without  confent 
of  the  principal"^ :  for  arrefting  the  plaintiff  while  he  was 
coming^to  anfwer  in  a  caufe  depending  againft  him  :  againft 
an  under-fheriff  for  embezzling  a  writ":  for  beating  the 
plaintiff's  fervant":    for   ere£ling  a  mill  near  an  ancient 
one,  at  which  the  tenants  were  ufed  to  grind  their  ccrn*'  : 
againft  an  abbot  who  ought  to  find  a  chaplain  to  dociivine 
fervice  at  a  manor  chapel,  but  negleiSled  fo  to  do  "^ :  n.^rainft 
a  gaoler  for  the  efcape  of  a  perfon  in  cuftody  ^^  coynputan- 
dum^ '.  for  calling    the  plaintiff  and    claiming  him   as  the 
defendant's   villain  '  :  for  difturbing  the  plaintiff's  ftcward 
in  holding  a  leet  ^ :    againft  an  innkeeper  for  not  lodging 
the  plaintiff' ^ :  againft  a  vi<Etualler  for  not  providing  victuals 

^  7  Ed.  IV.  5.  b. 

*  pHen.  VI.  60. 
"  z«  Hen.  VI.  7. 
»   34  Hen.  VI.  4. 
-7  Hen.  VI.  43. 
»   19  Hen.  VI.  19, 
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CHi^P  xxn.  for  the  plaintiff'^ :  for  forging  a  bond  and  putting  it  in  fult'': 
for  difturbing  one  in  an  office,  foas  to  prevent  his  getting 
poffefiion,  and  bringing  an  aiTife  ^  :  for  injury  done  to  goods 
by  the  perfon  to  whom  the  plaintiff's  bailee  bailed  them  : 
for  the  death  of  a  horfc  bailed  to  the  defendant  to  be  fafely 
kept^  :  for  fuperfeding  an  adion  by  falfe  privilege  ^  :  for 
riding  a  horfe  fo  as  to  difable  him  for  feveral  days  ^:  for 
not  making  a  purchafefor  the  plaintiff,  which  the  defendant 
undertook  to  make'^:  for  not  performing  a  promife  or  un- 
dertaking^. 

The  difcufTion  which  arofe  on  thefe  new  a6tions  upon 
ihe  cafe,  as  well  as  on  others  which  have  been  before- 
mentioned,  is  well  worthy  the  attention  of  the  reader,  as 
we  therein  fee  the  principles  which  led  to  the  eilabiifhment 
of  this  liberal  and  comprehenfive  a6lion. 

The  a6lion  againft  the  efcheator  was  founded  on  the 
fame  principle  as  the  many  we  have  already  mentioned 
againfi  fherifFs  for  falfe  returns.  Sheriffs  and  efcheators, 
tho'  officers  of  record,  were  not  juflices  of  record,  even 
when  in  the  employment  of  taking  inqulfitlons ;  for  if  fo, 
it  was  held  no  aSion  could  lie  ^  It  feems  not  to  have  been 
a  fettled  point  that  an  a8ion  would  lie  againfi  an  innkeeper, 
or  a  viftualler.  It  is  laid  down  by  Moile,  that  it  would  ; 
but  by  Prifct,  that  it  would  not ;  in  which  Danhy  feems  to 
concur^  :  and  it  was  afterwards  held  by  all  the  juflices, 
that  an  a6lion  would  not  lie  againfi  an  innkeeper  if  he 
refufed  a  lodging  ;  but  the  remedy  was  to  complain  to  the 
ruler  cf  the  villy  who  would  give  proper  diredions  in  the 
matter  ^  ;  which  agrees  with  what  Prifot  had  before  fug- 
^efled,  who  referred  it  to  the  conflables  of  the  place  to  give 
diredions. 


^  39  Hen.  VI.  i8. 
y  5  Ed.  4.  ii5. 
»  6  Ed.  IV.  9. 
»  li  Ed.  IV.  13. 
^  14.  Ed.  IV.  22. 
«  21  Ed.  IV.  79. 


*  1 1  Hen.  VI.  iS. 
«  PafTim. 
«  9  Hen.  VI.  €0. 
8  39  Hen.  VI.  ig. 
*•  5  Ed.  IV.  2. 
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The  old  queflions  upon  the  diflln£t  properties  of  tref-  CHAP.  xxii. 
pafs,  trefpafs  upon  the  cafe,  and  nuifance,  dill  continued  hfnry  vi 
unfettled  K  Some  diftincSlions  were  made,  which  feem  to  fur-  EDW.  IV, 
nilh  a  principle  by  which  the  feparate  office  of  thefe  adions 
might  be  known.  If  a  road  was  ftraitened  or  embanked, 
an  a<Etion  upon  the  cafe  lay  ;  if  it  was  entirely  flopped,  an 
aflife  of  nuifance,  fays  Moil^ ;  to  which  Prifot  aflented,  pro-  ' 
vided  it  was  flopped  by  the  tenant  of  the  foil ;  for  if  it  was 
by  a  flranger,  he  held  it  fhould  be  an  aftion  on  the  cafe  ^.  If 
a  man  lent  a  horfe  to  ride  ten  miles,  and  he  was  rode  twenty, 
it  was  the  opinion  of  Chokc^  that  trefpafs  was  the  proper 
adion  ;  but  Brian  held  it  was  trefpafs  on  the  cafe  only ; 
and  he  put  a  diflinflion  between  fuch  mif-feafances  and 
thofe  committed  when  the  perfon  afled  under  authority  of 
law ;  as  where  a  diflrefs  was  ufed,  or  a  man  would  not  go 
out  of  a  tavern  at  a  fcafonable  hour,  for  thefe  were  tref- 
pafTes  '.  Accordingly  it  was' on  another  occafion  laid  down, 
that  if  a  bailiff  cut  trees  without  caufe,  or  killed  fheep, 
or  if  a  butler  broke  open  his  mafler's  hamper,  and  the 
like,  trefpafs  would  not  lie,  becaufe  they  had  a  lawful  pof- 
feflion,  but  the  remedy  was  by  action  on  the  cafe  *"  ;  and 
the  above  diflin6lion  between  a  licence  in  deed  and  a  li- 
cence in  law  was  confirmed";  the  one  being  allowed  to 
be  the  fubjc(Et  of  trefpafs,  and  the  other  of  trefpafs  on  the 
cafe. 

One  of  the  old  remedies  trenched  upon  by  the  new 
action  upon  the  cafe,  was  deceit ;  and,  in  like  manner,  it 
often  became  a  queflion  when  the  old  writ  of  deceit  was 
the  proper  remedy,  and  when  an  action  upon  the  cafe. 
Where  a  perfon  made  a  promife  to  do  ^ny  thing,  and  broke 
that  promife,  there  trefpafs  on  the  cafe  lay ;  but  if  he  per- 
formed it  in  words,  and  by  fome  falfe  dealing  rendered 
the  performance  of  no  cfFe6t,  there  deceit  lay  j  as  if  a  man 


*  Vid.  ant.  77. 
•^  33Hen.  Vi.  25. 
»  IX  Ed.  IV.  8. 


^  18  Ed.  IV.  %-j, 
»  zi  Ed.  IV.  76. 
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who  had  undertaken  to  infeofiF  another,  firft  charged  the 
land  and  then  made  the  feoffment,  or  firft  inteoffed  a 
ftranger,  and  then  entered  and  made  the  feoffment  he  had 
promifed  to  make,  this  was  a  proper  fubje(5t  for  the  old 
writ  of  deceit  °. 

This  brings  us  to  a6lions  upon  the  cafe  for  non-perform- 
ance of  promifes,  which  had  been  fo  repeatedly  canvaffed 
in  the  reign  of  Henry  IV  p.  All  the  topics  then  agitated 
were  again  brought  forward  during  the  period  of  which 
we  are  now  writing  ;  but  the  courts  fhewed  great  inclina- 
tion to  over-rule  the  fcrupulous  objections  which  were 
thrown  in  the  way  of  this  action.  In  the  3  Hen.  VI.  the 
diilin61:ion  that  had  been  made  between  a  non-performance 
and  a  negligence  or  malfeafance,  was  denied.  An  adion 
on  the  cafe  was  brought  againft  a  mill-maker  for  not  mak- 
ing a  mill  by  a  certain  day,  as  he  had  undertaken.  It  was 
objected,  upon  the  principle  of  the  determinations  in  the 
time  of  Henry  IV.  that  if  the  mill  had  been  made  ill,  the 
covenant  would  have  been  turned  into  a  tort,  and  trefpafs 
on  the  cafe  would  lie  for  the  mif-feafance  j  but  here  was  a 
/zon-feafance,  which  founded  merely  in  covenant.  To 
this  Babi?igton  anfwered,  that  if  one  made  a  covenant  to 
cover  a  houfe  by  a  certain  day,  and,  he  neglecting  to  do  it, 
the  rain  came  in  and  damaged  the  houfc,  the  owner  might 
have  an  action  of  trefpafs  on  the  cafe  for  the  damacre  :  the 
fame  faid  Ccr/'^/Vz,  if  a  man  neglected  to  make  a  ditch,  ac- 
cording to  his  covenant,  and  my  corn  was  thereby  damaged: 
the  fame  faid  Strainge,  if  my  covenant-fervant  neglefted 
to  do  what  I  ordered  him.  After  this  manner  of  arguing, 
it  was  obferved  by  one  who  was  inclined  againft  the  action, 
that  if  this  was  allowed,  every  covenant  tjiat  was  broken 
might  be  made  the  fubjeft  of  an  action  upon  the  cafe''. 

Notwithstanding  thefe  decided  opinions,  we  find 
a  few  years  after,  fmiilar  topics  were  urged  againft  thefe 


♦  ao  Hen.  VI.  34.        '  Vid.  ant.  ^44,        '^  3  Hen.  VI.  35. 
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fl6i:Ions  upon  promlfes.  It  was  faid,  that  where  a  man 
was  retained  to  purchafe  a  manor  for  me,  and  he  did  not 
do  it,  I  could  have  no  action  againft  him,  unlefs  it  was 
by  deed,  and  then  I  might  have  covenant  j  but  if  he  afllft- 
ed  another  in  making  the  purchafe,  this  was  a  deceit  upon 
me,  and  I  might  have  an  a6lion  on  the  cafe;  and  this 
diftinclion  was  recognifed  by  moft  of  the  court  ^ 

An   acSlion  was  brought  againft  a  man  who  had  under- 
taken to  procure  certain  perfons   to  give   releafes,  which 
undertaking  he  did  not   perform :   an  adion  on  the  cafe 
being  brought,  the  fame  arguments  were  ufed  againft  it  as 
againfl  the  former.     This  being,   they  faid,  merely  a  non- 
feafance,  the  remedy  muft  be  in  covenant.     But  this  was 
explicitly   denied  by  hyn  the  chief-juftice,    and    Pajlon ; 
and  they  ftated  the  common  cafes  of  a  carpenter,  a  furgeon, 
and  the  like .  who,  if  they  undertook,  and  did  nothing  to- 
wards the  performance  of  that  undertaking,  fhould  be  lia- 
ble in  an  a6lion  on  the  cafe,  and  the  party  fhould  not  be 
driven  to  an   a6lion  of  covenant  s.     When  an  action  on 
the  cafe  was  brought  againft  a  man  for  not  delivering  wine 
according  to  his  undertaking,  the  fame  arguments  were 
again  urged  againft  the  form  of  the  action,  and  the  fame 
anfwers  given  ^ :  as  the   parties  in  that  cafe  came  to  an 
agreement,  there  was  no  judicial  determination  of  the 
point. 

However,  it  fufficiently  appears,  from  what  had  been 
thrown  out,  that  the  opinions  upon  this  queftion  were  now 
fomevvhat  changed ;  and  the  beft  lawyers  began  to  think, 
that  an  action  upon  the  cafe  was  a  proper  remedy  to  recover 
damages  for  non-performance  of  an  agreement,  as  well  as 
for  any  mif-feajance  in  the  performance  of  it.  Accord- 
ingly we  find  it  laid  down  by  Newton,^  in  22  Hen.  VI ". 
that  if  land  was  fold,  the  vendor  might  have  debt  for  the 
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HENRY  vr  ^^^^>  ^^  ^^  ^^^  "^^  infeofFed  of  the  land ;  which  pafTed 
iiDW.  IV.  without  any  contradiction.  We  have  every  reafon  to  fup- 
pofe,  that  the  promife  meant  in  the  reports  of  this  period 
was  an  aclual  undertaking  which  could  be  proved,  and 
j\ot  fuch  an  implied  promife  as  was  in  after  times  pronoun- 
ced to  arife  in  point  of  law  in  cafes  where  a  duty  was  pre- 
vioufly  due.  It  was  alfo  generally  agreed,  that  a  confidera- 
tion  for  fuch  promife  fhould  be  ftated  in  the  declaration,  as 
it  would  othcrwife  be  a  nudum  pa^fum,  to  which  the  law 
would  never  give  effe6t. 

The  adlion  upon  the  cafe  fometimes  applied,  amongft 
others,  to  inflances  where  the  old  remedy  was  by  detinue. 
The  wager  of  law,  which  was  allowed  in  that  old  writ, 
made  it  very  defirable  to  fubftitute  the  aftion  upon  the  cafe 
ill  its  room.  An  a£lion  of  detinue  had  been  brought  for  a 
hoife  which  the  plaintiff  had  bailed  to  the  defendant,  and 
which  had  died  through  his  negligence.  The  defendant 
having  waged  his  law,  and  fo  got  rid  of  that  a£tion,  the 
plaintiff  brought  another  grounded  upon  his  cafe  ;  but  the 
!aw- wager  being  pleaded,  that  was  argued  to  be  a  fufficient 
bar,  as  the  plaintiff  would,  in  this  aftion,  recover  in  da- 
mages the  value  of  the  horfe ;  whereas  by  the  judgment  in 
the  writ  of  detinue,  he  was  eftopped  to  claim  the  horfe  it- 
fclf,  and  fo  he  ought  not  to  recover  the  damages  to  the 
value  of  the  horfe  in  the  prefent  action.  Again,  where  an 
ii6\ion  on  the  cafe  was  brought,  for  that  ivhereas  the  plain- 
tiff had  bailed  certain  goods  to  J.  to  keep,  A.  bailed  them 
to  the  defendant  for  the  plaintiff's  ufe,  but  he  had  ufed  and 
ipoiled  them ;  Britin  thought  the  a6lion  would  not  lie,  be- 
caufe  the  defendant  was  a  flranger  to  the  firfl:  bailment ; 
but  all  the  other  juflices  were  of  a  contrary  opinion  ^, 

Thus  was  the  action  upon  the  cafe  by  degrees  adapted 
almoft  to  all  purpofess  fometimes  as  a  remedy  where  the 
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common  law  before  furnifiied  none,  and  fometlmes  in  the 
place  of  the  old  cftabliihed  a<5lions,  which  were  found  lefs 
adequate  than  this  to  obtain  the  ends  of  juftice.  It  was 
the  ufua!  mode  of  redrefs  in  moft  inftances  of  malfcafance 
or  negligence,  whether  of  private  perfons  or  of  thofe  in 
office  ;  and  the  party  thereby  received  a  recompcnce  in 
damages  for  the  wrong  fuflained.  Numerous  are  the 
inftances  in  which  this  action  had  already  been  applied ; 
the  reports  of  which  have  come  down  to  us.  Thefe  afford- 
ed a  ground  work  to  extend  it  by  a  reafonable  analogy  to 
all  the  confequences  which  have  fmce  been  built  upon  it : 
fo  that  the  fpecific  writs  before  in  ufe,  as  the  writ  of  de- 
ceit, of  confpiracy,  of  detinue,  and  others,  began  gradually 
to  go  out  of  praftice ;  and  a6tions  upon  the  cafe,  of  a  libe- 
ral conception,  were  framed  in  the  nature  of  thofe  remedies. 
It  only  remained  to  give  efficacy  to  the  a6lions  of  affumpjif^ 
as  a  fubftitute  for  the  a£tion  of  debt ;  and  then  the  me- 
thod of  legal  redrefs  in  regard  to  perfonal  injuries  will 
have  fuffcred  a  complete  revolution.  During  this  period, 
the  fteps  above  recounted  were  made  towards  effefting  this 
change. 

It  will  be  proper  to  take  notice  of  two  a£lions  which 
had  lately  made  their  appearance,  and  were  founded  upon 
flatutes  pafled  in  the  preceding  reigns :  thefe  are  the 
a(£lions  of  forcible  entry,  and  of  forger  of  falfe  deeds. 

The*  ftatupe  of  Henry  VI.  had  given  affife  or  writ  of 
trefpafs  to  recover  treble  damages  for  a  violent  pofTeffion  of 
lands  or  tenements;  but  the  acSlion  moft  in  vogue  being 
trefpafs,  an  affife  was  not  fo  frequently  brought.  It  was 
therefore  in  an  action  of  trefpafs  for  a  forcible  entry  that 
thefe  ftatutes  were  enforced,  if  it  was  meant  to  proceed 
civilly ;  if  criminally,  there  might  be  a  prefentment,  or 
one  juftice  might  proceed  in  a  fummary  way,  as  direfted 
by  one  of  thofe  ftatutes. 

These  ftatutes,  being  for  the  fupprcffion  of  force  and 
violence,  feeraed  to  require  a  more  rigorous  conftrucStlon 
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CHAP.  XXTI,    ^]-j^n  the  judges  had  put  on  them.     Thus  It  was  held  by 

HENRY  VI.      them,   that  the  iflue  in  this  adlion  fhould  be  on  the  title, 

EDW.  IV.        and  never  on  the  force;  and  if  the  title  was  found  asainfl 

'  CD 

the  defendant,  he  would,  it  is  true,  be  eo  fa^o  con\' 10:  oi 
the  force  j  but  if  the  title  was  found  for  him,  the  force 
would  not  be  at  all  confidered  ^.  The  force,  however, 
might  be  punifhed  in  an  indictment  afterwards,  notwith- 
flanding  the  title  was  with  the  defendant.  On  the  other 
hand,  if  poflcflion  was  reftored  to  a  difleifor  by  virtue  of 
the  ftatute,  becaufe  he  had  been  three  years  in  peaceable 
pofTeilion,  yet  the  difleifee  might  re-enter  peaceably,  or 
have  an  affife  "*.  It  was  held,  that  forcible  entry  would 
lie  of  a  rent  as  well  as  of  land ,  for  a  man  might  be  dif- 
feifed  of  a  rent,  and  might  have  a  writ  of  entry  fur  difTeifin^. 
Procefs  of  outlawry  lay  for  a  forcible  entry,  as  was  natural 
in  an  a6lion  of  trefpafs  ^  The  ftatute  only  gave  treble 
•damages;  but  it  was  the  opinion  of  the  judges,  that  treble 
cofls  fhould  likewifebe  recovered'^. 

The  adlion  of  forger  of  falfe  deeds  was  a  civil  remedy 
for  recovery  of  damages  for  the  injury  fuftalned  by  ^the 
party  interefled  in  the  efFecSt  of  fuch  fictitious  deeds.  This 
remedy  was  founded  on  flat,  i  Hen.  V.  c.  3.  "^  and  the 
conflruction  put  on  it  was  as  follows. 

It  was  a  good  plea  to  this  action  to  fay,  that  the  plaintiff 
had  nothing  in  the  tenements  at  the  time  the  deed  was 
forged  and  publlftied  ^  The  degree  of  intereft  was,  there- 
fore, an  obje6l  to  be  confidered  in  this  acSlion.  It  was 
doubted  at  one  time,  whether  a  remainder-man  had  a 
fufficient  eftate  to  intitle  him,  under  the  flatute,  to  bring 
an  a6tion  for  forging  a  deed  that  affe6ted  his  intereft.  On 
one  hand  it  was  contended,  that  he  had  poffeflion  of  the 
remainder,   tho*  not  of  the'demefne;  and  itwasfaid,  that 


•  ai  Hen.  VI.  39.  ^  ^^  Hen.  VI.  37. 

*  aa  Hen.  VI.  17.  *  Vid,  ant.  26%. 
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where  an  eflate  was  made  for  life,  the  remainder  over,  the    CHAP.  xxir. 
deed  belonged  to  the  tenant  for  Lfe  during  his  life ;  and  yet  if      henry  VI 
a  ftranger  got  pofieiTion  of  it,  the  remainder-man  might  have         £DW.iv= 
anadion  for  it,   and  the  tenant  for  life  might  have  another 
adion^.     An  heir  had  been  allowed  to  maintain  this  a£tion     of  former  tsf 
againft  a  perfon  who  had  forged  a  releafe  during  his  father's    ^'^^^' 
life^     But  this  latter  opinion  (at  lead  where  the  publication 
■was  not  till  after  the  father's  death)  Wiis  afterwards  denied  by 
Brian,  Litileion,  and  Choke ;   for  the  heir  had  no  right  du- 
ring the  father's  life,  and  the  a(£lion  was  both  for  Gorging 
and  publifhing:  and  yet   it  was  held   by  Choke,  Littleton, 
and  Needham,  that  if  the  forgery  was  committed  while  a 
difleifor  was  in  pofTeflion,  and  after  the  diffeiflee  had  entered 
the   publication   was  made,    the  difl'eifee    might  have    an 
,a6lion,  becaufe  he  had  right  during  the   diflefm ;  and  L/V- 
tleton   held,  that  where  the  forgery  and   publication  were 
during  the  time  the  dlfTeifor  was  in  poiTcflion,  both  might 
have  an  action,  becaufe  one  had  the  richt,  and  the  other 
the  pofTellion.     In  the  cafe  of  a  tenant  for  life,  with  remain- 
der over  in  fee,  Littleton  held,   as  was  before  laid  down, 
tliat  both  the  tenant  and   remainder-man  might  have  an 
action  *.     The  deed,  to  be  a  fubje6l  of  this  adion,  muft 
be  both  publiihed  and  forged ;  but  if  the  action  was  brought 
againft  two,    it   was  fufficlent  if  the  forgery  was  proved 
upon  one,  and  the  publication  on  the  other,  for  the  plaintift 
would  then  be  intitled  to  recover  ^, 

From  aQ:ions  the  tranfition  is  natural  to  proceedings 
therein,  and  the  nature  of  pleading.  The  latter  is  a 
branch  of  the  law  which  was  cultivated  with  great  attention 
during  this  period,  and  deferves  a  very  particular  confide- 
ration  :  we  fliall,  therefore,  rcferve  what  we  have  to  fay  on 
that  fubjeft  to  a  chapter  by  itfelf,  and  ^t  prefent  go  on  to 
fpeak  of  fome  other  points  which  relate  to  proceedings  in 
adions.     The  firft  of  thcfc  will  be  the  adjudication  of  da- 

«  33  Hen.  VI.  22.  '15  Fd.  IV.  14. 
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mages  and  cofls,  the  nature  of  which  has  not  yet  been  at 
all  noticed. 

Damages  and  cofls  might  either  be  afleffed  by  the  jury 
in  a  grofs  fum',  or  feparated,  fo  much  for  damages,  and  fo 
much  for  cofls.  It  fhould  feem,  the  court  exercifed  a  dif- 
cretionary  power  to  abridge  or  increafe  damages  and  cofls ; 
but  this  was  with  fome  diflin6tion.  Thus,  after  a  writ  of 
enquiry,  they  might  either  increafe  or  abridge  both  the  da- 
mages and  cofts  as  they  pleafed,  becaufe  this  was  only  an 
inquefl:  of  office  to  inform  the  court,  who  might  have 
aflefled  the  damages  without  an  inqueft.  But  where  an  in- 
queft  paflcd  on  an  iflue  joined  between  the  parties,  there, 
tho'  the  court  might  increafe  the  cofls,  they  could 
neither  increafe  nor  diminifh  the  damages;  becaufe  there  the 
party  might  have  an  attaint  if  he  was  diflatisfied,  which 
could  not  be  in  cafe  of  a  writ  of  enquiry.  However, 
even  in  fuch  cafe,  if  the  damages  were  exceffive,  the  court 
would  fometimes  fufpend  the  judgment  till  the  plaintiff 
releafed  fo  much  of  the  damages  as  would  reduce  them  to  a 
reafonable  fum  ™. 

It  had,  indeed,  on  a  former  occafion  been  held,  that 
where  the  principal  demand  was  certain,  the  court  might, 
after  a  verdi£t  upon  an  ifTue,  increafe  the  damages  as  well 
as  the  cofls.  This  was  in  an  a£lion  of  debt,  and  the  jury 
having  found  a  grofs  fum  for  the  damages  and  cofls,  the 
plaintiff  prayed  that  the  damages  might  be  fevered  from  the 
cofls,  in  order  that  the  latter  might  be  increafed  ;  which  the 
court  declined,  upon  the  idea  that  they,  in  this  cafe,  had 
an  authority  over  both".  Again,  in  trefpafs,  where  the 
jury  had  found  greater  damages  than  were  laid  in  the  de- 
claration, the  court  took  upon  them  to  abridge  the  damages 
down  to  the  fum  in  the  declaration  °.  Whatever  doubt 
there  might  be  refpe8:ing  damages  or  cofls  after  a  ver- 
4i6:,  there  feems  none  concerning  either  after  a  writ  of 


»  18  Ed.  IV.  23. 
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enquiry,  or  upon  confeflion,  and  the  like.     We  find  upon    CHAP.  xxir. 
a  plea  of  tout  terns  prijl,  and  judgment  of  ftt  inde  quietus^     henry  vi. 
i^c.  that  the  plaintiff  ufed  to  be  admitted  to  make  an  aver-       EDW.  IV. 
ment  pro  dainnis  fuis  occaftone  detentionis,  and  to  pray  that  -  ' 

fuch  damages  miaht  be  allowed  him  p.  What  is  rtill  more 
ftriking,  there  are  inftances  of  fuch  averments  againft  the 
fherifF  for  not  returning  greater  iflues  upon  jurors  j  and  on  ^ 

thefe  averments  it  is  to  be  fuppofed  the  court  ufed  to  award 
damages  according  to  their  difcretion  ^. 

Mu  CH  confufion  feems  to  have  arifen  from  the  mixing  of 
damages  and  cofts  togc?ther,  which  was  done  not  only  in 
the  verdidls  of  jurors,  but  alfo  in  the  award  of  the  court. 
When  they  were  confounded  in  the  verdict,  it  was  not  un- 
common for  the  plaintiff  to  pray  they  might  be  fevered  "" ;  it 
being  hisobjedt  to  fee  that  the  coils  were  not  taken  into  the 
amount  of  the  damages,  as  that  might  create  difficulty, 
fhould  an  attaint  be  afterwards  brought.  The  entry  of  coils, 
when  increafcd  by  the  court,  was  always  flated  to  be  at 
the  prayer  of  the  plaintiff:  Idea  conftderatum  eji,  quod  recu- 
peret "jerjus  A. pradi£]um  dehitum  fuum prad'iduniy  et damna 
fuapradi£la  ad^opill.perjuratores  pradidi,  infcrma  pra^ 
di^a  ajfejfosy  nee  non  ^o  JloilL  eidem  B.  ad  re  qlt  is  it  zo- 
ne m  fuam  pro  'mifts  et  cujlagiis  pradi^is  per  curiam  hie 
DE  itJCREMEt^ro  adjudicatis,  qucequidemDAUi^A  i/itotoff 
attingunt  ad,  l^c  s.  The  court  had  awarded  increafed  cofls 
to  a  plaintiff,  for  the  delay  he  had  fuffered  by  being  hung 
up  by  injunction  ^  J  but  in  the  following  year  the  like  cofts 
were  refufed  ". 

The  mode  of  trial  by  law-wager  was  ftill  open  to  much    Wager  of  law, 
difcuflion.    The  principal  adtions  in  which  law-wager  was 
ufed,  were  debt  and  detmue ;    it  was  alfo  allowed  in  ac- 
compt,  in  fome  inftances.     A  flatute  had  been  made  in  the 
time  of  Henry  IV.  to  prevent  defendants  being  precluded 
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from  waging  their  law,  by  the  fuggeftions  of  plaintiffs,  that 
the  debt  arofe  upon  the  fettlement  of  an  account^.  That 
ftatute  gave  the  judges  an  authority  to  examine  the  plain- 
tiff's attorney,  and  other  perfons,  and  to  allow  or  refufe, 
according  to  their  difcretions,  the  wager  of  law  to  the  de- 
fendant. The  rule  by  which  the  judges  chofe  to  govern 
their  difcretion  was  the  preamble  of  the  aS:,  which  feems 
to  admit,  that  againfl:  an  accompt  fettled  before  perfons  not 
properly  and  legally  auditors,  a  defendant  might  wage  hi* 
law  y.  We  find  in  the  reports  of  this  period  many  inftances 
of  the  plaintiff  being  examined,  according  to  the  direction 
of  this  a61:,  and  feveral  cafes  where  the  judges  went  further 
than  the  objedl  of  the  preamble  of  the  ftatute. 

An  a6lion  of  debt  was  brought  on  arrearages  of  an  ac- 
compt, upon  which  the  defendant  tendered  his  law,  and 
prayed  the  plaintiff  might  be  examined :  this  was  done, 
and  it  appeared  by  fuch  examination,  that  it  was  a  debt 
upon  a  contract,  and  (o  was  no  matter  of  accompt  *. 
Again,  it  appeared  upon  examination  of  a  plaintiff  that  he 
had  let  to  the  defendant  a  houfe  and  furniture,  and  at  the 
end  of  the  term  they  came  to  accompt  before  auditors ; 
npon  which  part  of  the  rent  was  found  to  be  in  arrear, 
and  part  of  the  furniture  deftroyed  ;  and  becaufe  he  might 
have  debt  for  the  rent,  and  detinue  for  the  furniture,  the 
defendant  was  allowed  to  wage  his  law".  In  debt  on  ac- 
compt before  auditors,  upon  examination,  it  appeared  to  arife 
on  an  award  by  arbitrators ;  but  thefe  were  held  not  to  be 
auditors,  and  therefore  the  defendant  was  admitted  to  his 
law^  Thefe  cafes  were  not  within  thepreamble  of  theftatute; 
but  the  judges  availed  themfelves  of  the  difcretion  given 
them  by  the  enafling  claufe,  and  took  this  fummary  me- 
thod of  difcovering  whether  the  plaintiff  had  chofen  his 
proper  remedy  :  if  not,  they  permitted  the  defendant  to  dif- 
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charge  hlmfelf  by  making  his  law.  The  only  cafe  pre- 
cifely  within  the  adl  was  the  following,  where  upon  ex- 
amination it  turned  out  that  the  accompt  was  not  before 
midltorsy  but  in  the  prefence  of  one  only,  and  the  defendant 
was  for  that  reafon  admitted  to  his  law*^. 

If  auditors  were  affigned,  and  it  appeared  that  there  was 
a  furplus  due  from  the  lord  to  his  baillee,  and  the  baillee 
brought  debt  on  arrearages  of  this  accompt,  yet  the  lord 
might  wage  his  law  J  for  the  auditors  were  by  theftatute,  and, 
according  to  the  common  law,  were  confidered  as  judges  of 
the  baillee  only,  and  not  of  the  lord ;  and  it  was  upon  the 
idea  of  the  matter  having  been  difcufled  before  competent 
judges,  that  a  defendant  in  fuch  cafe  was  reflrained  from 
making  his  law  '^. 

A  NOTION  had  prevailed  that  in  debt  agalnfl:  a  perfon 
for  board  and  eating,  the  defendant  fhould  not  be  permitted 
to  wage  his  law  ;  and  after  it  had  been  repeatedly  decided, 
generally,  that  where  the  party  was  at  liberty  to  provide 
or  not,  the  defendant  might  have  this  privilege^,  this  point 
was  denied  by  Prifot  and  Needham  in  the  latter  end  of  Hen- 
ry VPs  reign  *^.  However,  in  a  very  particular  inllance, 
namely,  where  victuals  had  been  provided  by  the  warden  of 
the  Tower,  for  a  perfon  imprifoned  for  treafon,  the  obliga- 
tion of  common  humanity  was  ciicemcd  of  fuch  force  as 
to  leave  the  plaintiff  without  an  option,  and  therefore  the 
defendant  was  not  permitted  to  wage  his  law  againfl:  this 
meritorious  creditor^.  Again,  where  the  boarding  was 
connt-Qied  with  a  fort  of  realty,  as  where  the  plaintiff  had 
let  a  room  to  a  man,  and  then  took  him  and  his  wife  to  his 
table  at  fo  much  a  week,  the  defendant  was  not  allowed  his 
law.  In  the  fame  manner,  if  land  was  let  with  a  flock 
upon  it  in  debt  for  the  rent,  law  wager  would  not  be 
allowed,  on  account  of  the  flock  being  coupled  with  the 
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'ij^T^*      i^ockonly\ 
EDW.  IV.  The  above  doubt  might  have  arifen  from  the  difference 

between  the  common  law,  as  colle6led  from  the  analogy  of 
other  cafes,  and  the  cuftom  of  London;  for  it  was  pofitively 
held,  that  by  the  cuftom  a  defendant  could  not  wage  his  law, 
in  debt  for  board :  by  the  fame  cuftom  a  defendant  i  was 
excluded  from  his  law,  if  an  alderman  of  London  teftiiied 
.  the  truth  of  the  contrad '. 

It  was  agreed,  that  where  perfons  were  compelled  to  ferve 
'  by  the  ftatutesof  labourers,  as  were  ploughmen,  fhepherds, 
and  all  fervants  in  hufbandry,  and  they  brought  an  adion 
for  their  wages,  the  defendant  ftiould  not  have  his  law,  be- 
caufe  there  was  no  option  in  the  plaintiff  whether  he  would 
ferve  or  no  ;  and  yet  it  was  held,  that  though  a  taylor, 
carpenter,  or  other  artificers,  if  they  departed  from  their  fer- 
vice,  were  liable  to  an  action  under  the  fccond  chapter  of 
the  ftatute,  yet  becaufe  they  were  not  compellable  to  ferve, 
they  might  be  deprived  of  their  debt  by  law- wager  ^.  No 
retainer  of  afervant,  but  under  the  compulfory  part  of  the 
ftatute  of  labourers,  was  to  exclude  a  defendant  from  law- 
wagcr.  Upon  a  ftmilar  idea  it  was,  that  in  an  a6lion 
brought  by  an  attorney  of  the  common-pleas  for  his  fees, 
Fortefcuc  chicf-juftice  held,  that  the  defendant  fliould  not 
wage  his  law ;  faying,  that  the  juflicds  could  compel  him 
toaftasaLtorncy  for  a  fuitor,  tho'  it  vv^as  otherwife  in  infe- 
rior courts.  But  where  an  a6lion  was  brought  by  a  ferjeant 
who  had  been  retained  for  two  years,  law-wager  was 
allowed  ;  becaufe,  faid  they,  notwithftanding  he  was  com- 
pellable to  be  of  counfcl,  yet  he  was  not  compellable  to  be 
retained  fo  long  as  for  two  years ^ 

It  was  now  fettled,  conformably  with  fomc  opinions  in 
the  time  of  Edward  III.  "'  that  in  a  general  declaration  for 

h  ^p^j,  TV.  I.  J^i  Hen.  VI.  4. 
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-a  box  of  charters,  the  defendant  might  wage  his  law,  be-    CHAP.  xxir. 
caufe  theypartook  of  the  nature  of  the  box  ;  but  where  one       henry  vi. 
of  them  was  fpecially  noticed,  the  defendant,  as  to  that,        EDW.  IV. 
was  obliged  to  plead  to  the  country  ;  and  this  had  become 
the  edabUfned  practice  ".     A  new  rule  iiad  been  flarted  in 
the  reign  of  Edward  IV.  which  allowed  law-wager  in  all 
cafes  where  the  plaintiff  did  not  intitle  hirnfelf  to  the  land, 
for  then  the  charter  was  no  more  than  a  mere  chattel^;  but 
the  former  feems  to  have  been  the  more  general  diftinction. 

In  detinue,  if  the  bailment  was  in  one  county,  and  the 
declaration  alleds^ed  it  to  be  in  another,  thedefendant  mio;ht 
wage  his  law  »".  There  was  this  difference  between  deti- 
nue and  accompt,  that  in  the  former,  if  the  bailment  war, 
alledgcd  to  be  by  the  hands  of  another,  law-wager  was 
allowed  the  fame  as  if  it  had  been  by  the  hands  of  the 
plaintiff  himfclF  ^,  but  in  accompt  it  was  not  allowed  ;  tho' 
where  it.  was  by  the  hands  of  the  wife  of  the  plaintiff,  they 
being confidered  as  oneperfon,  the  law-wager  was  allowed; 
the  like  as  between  an  abbot  and  one  of  the  fame  fociety  '. 

It  was  held  by  many,  that,  according  to  the  cuflom  of 
London,  if  a  defendant  waged  his  law,  the  plaintiff  might 
produce  a  bill  teftifying  the  contract,  and  that  would 
oufl:  the  defendant  of  his  privilege  '.  But  this  opinion 
is  direclly  againft  a  ffatute  made  in  the  reign  of  Ed- 
ward Hi.  which  exprcfsly  declares  that  a  man  might  wage 
his  law  againd  a  Londoner's  papers  ^  Law- wager  wao 
allowed  in  debt  upon  an  arbitrement ",  but  was  denied  in 
debt,  on  a  recovery  in  court  of  ancient  demefne'',  and  for 
an  amercement  in  a  leet>'.  An  infant  was  not  permitted 
to  wage  his  law  ^.  Executors,  when  charged  as  fuch,  could 
not  wage  their  law,   becaufe  no  man  could  wage  his  law 
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but  upon  a  contra6l  of  his  own :  they  could  not  therefore 
be  charged  on  a  bailment  to  their  teflator,  but  might 
yet  be  liable  to  an  aflion  on  ihc'ir  poffcj/l on  of  goods  that 
had  been  bailed  to  their  teflator,  and  in  fuch  cafe  they  might 
wage  their  law  ^.  It  had  been  held,  contrary  to  an  opinion 
in  the  time  of  Henry  V.  that  a  defendant  might  wage  his 
law  againfl:  a  quo  minus  in  the  exchequer  '^  :  this  violated 
the  rule  laid  down  in  an  earlier  period  %  that  no  man  fhould 
wage  his  law  againfl  the  king  ;  and  it  was  on  that  account 
over-ruled  by  the  pra6tice  of  later  times. 

Protections  were  a  greater  fource  of  delay  to  juftice 
than  even  efToins ;  for  a  prote£lion  might  be  cafl  where  an 
efToin  could  not,  and  beiides  had  the  fanftion  of  the  great 
feal  to  back  it ;  while  an  eflbin,  being  only  the  furmife  of 
the  party,  was  open  to  cavil  and  reje^lion.     Thus  a  pro- 
tection might  be  cafl  by  a  perfon  who  was  in  prifon,  or  let 
tomainprife,  but  fuch  a  one  could  not  cafl  an  effoin '^.     It 
might   be  cafl  at  nijt  pn'us,  which  an  efToin  could  not  ^ 
Prote<5lions  flood  upon  the  ground  of  decifions  before  men- 
tioned to  be  made  in  the  reign  of  Edward  III.  and  the  alte- 
rations introduced  by  the  late  llatutes  ^  They  were  of  two 
kinds,  namely,  quia  profe^urus,  and  quia  moraturus  :  they 
were  for  a  year  only,  and  were  difallowed  in  quare  impedit, 
afTife,  attaint,  dower  unde  nihil,  darrein  prefentment,    and 
certain  other  pleas  before  juflices  in  eyre  ;  and  a  prote6lion 
that    was    offered    in    any    fuch    cafes    would    net    be 
allowed  ^■. 

The  effe(^  of  a  protec\:ion  was  to  put  the  plea  Jine  die 
for  a  year,  and  the  common  manoeuvre  was  to  cafl  it  at 
nifi  prius.  In  fuch  a  cafe  the  entry  would  be  thus  :  Poftea 
contitiuato  inde  procejfu,  i^c.  mentioning  the  refpite  of  the 
jury,  and  the  appearance  of  the  parties/;:  banco-,  after  which 


*3Hcn.VT.   38. 

^  32  Hen.  VJ.  z4. 

<  Vid.  ant. 

•J^Hen.  VI.  58,  38,  Hen.  VI.  13. 


•  9  Hen.  VI.  55. 

*  Vid.  ant.  98. 
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it  might  go  on,  Et  fuperJioc  JoqueJa  pradidla  remand  fine    CI-IAP^XXII. 
die,  €0  quod  idem  A.  in  ohfeqido  domini  regis  in  guerris  domini      heNRY  vi. 
regis  in  partibus  tranfmarinis  profeSiurus  eji  (or  as  the  cafe        Edw.  iV, 
might  be)  moraturus  eft.     Et  habet  lit  eras  do^jiini  regis  de 
■  prote^ione  patentes,  quarum  datum,    i^c.  per  umim  annum 
-"tunc  proxime  fequendum  durattiras,  i^c^.     The  juftices  of 
n(fi  prills  had  no  power  to  allow  or  difallow  the  protection, 
but  were  merely  to  difcharge  the  jury,  and  make  a  return 
of  the  prote6tion,  which  was  allowed  or  difallowed  at  the 
day  in  bank.     If  the  inqueft  was  taken  after  the  prote6lion 
caft,  it  was  void.     It  often  happened  at  the  day  in  bank> 
"that  the  plaintiff  would  prefent  to  the  juftices  an  innotefci- 
'-mus  to  repeal  the  proteQ:ionj    upon  which  there  would 
-^iflue  a  re-fummons,  or  re-attachment  againft  the  defendant, 
'and  a  new  venire,  or  new  diftringas,   (for  after   much 
variety  either  pratSlice  was  held  good  ^)  to  try  the  ifluc. 
The  difcharge,  however,  of  the  jury  at  nift  prius  was  ftill 
right,  as  the   protection  was  good  till  repealed :  To,  if  it 
expired  before  the  day  in  bank  ^ ;  but  if  it  was  difallowed  on 
the  day  in  bank,  it  was  otherwife,  for  then  it  was  the  fame  as 
none  ^  Sometimes  the  defendant  would  make  default  at  nift 
prius,  and  not  caft  his  protection  till  the  day  in  bank,  when 
it  might  be  allowed;  and  if  the  inqueft  had  been  taken  by 
default,  the  default  would  be  f-wed  '^•.     Where  a  defendant 
appeared  and  challenged  fomc  jurors,  and  caft  a  protection, 
it  was  difillowcd ;  becaufe  as  he  had  appeared  he  could  not 
be  demanded,  and  a  protection  v/as  to  excufe  a  default  ". 

It  was  a  rule  where  there  was  more  than  one  defendant, 
that  a  protection  caft  by  one,  whether  before  appearance 
or  afcer,  ftiould  put  the  parolj/?/it-  die  for  all  ''.  But  if  the 
plaintiff  had  the  precaution  to  fue  feveral  venires,  then  a 
protection  caft:  by  one  defendant  at  nift  prius,  or  in  bank, 

**  Raft.  A^V  *"  11  Hen.  VI   lo.  B:o.  Prot.  50. 

i  5  Ed.  IV.  2.     Btj.  Prol.  6g,  "  4  Hen.  VI  %z. 

k  35  Hcn.'VI.  5S.  •  21  Hen.  Vi.  41. 
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would  iland  only  for  that  one  p.  A  proteftion  could  only 
ferve  a  defendant ;  and  even  a  defendant  in  replevin,  if 
he  avowed,  and  fo  made  himfelf  an  aftor,  could  not  have 
a  proteftion  '5.  It  was  argued  at  one  time,  that  a  garni fiee, 
after  plea  pleaded,  when  he  made  title  to  a  deed,  was  an 
adlor,  and  therefore  fhould  not  have  a  protedion  ^  There 
is  a  cafe  of  a  garnifhee,  even  after  plea  pleaded,  cafling  a 
prote6lion  '^ ;  but  the  former  feems  the  better  opinion  ^  It 
was  held,  he  might  caft  a  protection  to  ihe  fc ire  facias, 
becaufe  then,  at  lead,  he  was  not  an  ador  ".  A  vouchee 
and  prayee  in  aid  were  held  intitled  to  cafl:  a  protedion  to 
the  writ  of  fummons,  upon  the  ground  that  they  migrht 
have  an  effoin,  and  were  liable  to  judgment  by  default  \ 
But  where  refceit  was  counterpleaded,  the  prayee  was  not 
allowed  to  cafl:  a  protC(5Lion,  becaufe  he  was  no  party  to 
the  fuit  till  he  was  received  y. 

Besides  the  fubfl:antial  requifites  to  conftitute  a  legal 
protection  before-mentioned,  it  was  likewife  not  to  vary  ^ 
from  the  original  writ,  by  containing  more  or  lefs^;  it  was 
not  to  be  dated  fince  the  time  of  the  default  to  be  faved  ^  ; 
in  either  of  which  cafes  it  would  be  difallowed.  A  corpora- 
tion could  not  have  a  prote6tion,  becaufe  they  could  not 
be  fuppofed  to  be  all  in  fervitio  regis  ^. 

The  criminal  law  received  fome  imprefiion  from  the 
decifions  of  courts  during  thefe  two  reigns.  What  is  laid 
down  by  Nevjtoji  in  the  19  Hen.  VI.  '^as  the  law  of  treafon 
militates  fo  plainly  with  the  ftatute  of  treafons,  that  it  can 
hardly  be  taken  to  be  the  better  opinion  of  lawyers  in  his 
time.  He  fays,  that  if  a  man  imagined  the  death  of  the 
king  or  his  confort,  he  Ihould  be  put  to  death  for  fuch  an 


P  42  Hen.  VI.  3. 
-532  Hen.  VI.  28. 
'3  Htn.  VI.  18. 
»  4  Hen.  VI.  9. 
*  9  Hen.  VI.  36. 
^  3  Hen.  VI.  18. 
»  3  Hen.  VI.  30. 


y  37  Hen.  VI.  2. 

="7  Hen.  VI.  22. 

»  28  Hen.  VI.  1 .  4  Hen.  VI.  22. 

^  21  Hen.  VI.  10. 

«■  21  Ed.  IV.   79. 

^  Litt.  47. 
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imagination,  without  having  done  any  thing,  that  is,  with- 
out any  overt  afl.  Perhaps  the  flight  circumflances  that 
were  conftrued  overt  a5ls  of  treafon  might  in  fome  meafure 
juftify  the  above  opinion.  More  confonantto  our  prefent 
ideas  was  the  opinion  of  the  judges,  when  they  determined 
in  the  reipi  of  Edward  IV.  that  treafon  committed  againfl 
Henry  VI.  (hould  be  punifhed,  though  that  prince  was 
ftigmatized  with  theappellation  of  Ufurper  ".  The  change- 
ablencfs  of  public  affairs  made  it  the  interefl  of  every 
fucceflive  monarch  to  guard  againfl  conclufions  that  might 
affeO:  the  fccurity  of  the  prefent  pofl'eflbr  of  the  throne. 
By  a  ftatute  of  Edward  II.  ^  no  one  was  to  be  conftrued 
guilty  of  felony  for  breaking  prifon,  unlefs  the  crimiC  for 
which  he  was  committed  was  felony.  This  a£l  does  not 
feem  to  be  violated  bv  a  determination  in  the  beginning  of 
the  reign  of  Kenry  VI.  where  a  perfon  outlawed  for  felony 
was  impnfoned  in  the  king's  bench  ;  and  being  afterwards 
indi6ted  for  breaking  prifon,  knowing  certain  traitors  to 
be  there  confined,  and  letting  them  go  at  large,  he  was 
adjudged  guilty  of  treafon,  and  accordingly  drawn  and 
hanged  '. 

Where  a  man  had  killed  the  wife  of  his  mafler,  there 
was  fome  argument  whether  this  was  a  petit  treafon  with- 
in the  ftatute ;  and  after  confidering  fome  cafes  that  have 
been  mentioned  in  the  reign  of  Edward  III.  '^  it  was  agreed 
by  the  juflices  of  both  benches  to  be  treafon  '.  Some 
years  after  a  woman  was  burnt,  becaufe  flie,  in  confederacy 
with  two  others,  had  murdered  her  hufband  ;  this  being 
alfo  deemed  a  petit  treafon  ^, 

We  find  the  ideas  of  Bra£lon,  and  indeed  thofe  of  found 
fenfe,  confirmed  in  fome  opinions  delivered  on  cafes  of 
homicide  '.  If  I  am  cutting  down  my  tree,  and  it  falls 
on  a  man  and  kills  him  \  or  if  I  am  fliooting,  and  my 
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bow  ftarts  afide,  and  I  kill  a  man ;  neither  of  thefe,  fays 
the  book,  is  felony :  for  felony  muft  be  with  maUce  pre- 
penfe  ;  and  what  happens  againft  a  man's  will,  cannot  be 
faid  to  be  done  animo  felonico  "*.  It  was  equally  agreeable 
with  the  old  law,  to  denounce  the  pains  of  felony  againft 
any  who  took  away  the  life  of  an  attainted  man,  other- 
wife  than  by  the  forms  of  law  ".  It  was  held  a  good  juftifi- 
cation  in  an  appeal  of  death  to  fay,  that  the  dcceafed  ap- 
pealed the  prifoner  of  treafon  in  the  court  of  the  conftable 
and  marfhall,  and  they  waged  battel  thereon,  and  fo  he 
killed  him®. 

In  the  reign  of  Edward  IV.  fome  cafes  of  larceny  hap- 
pened, which  created  fuch  difcuffions  as  laid  open  the 
learning  upon  that  fubje<£t  very  fully.  A  man  was  indided 
for  felonioufly  taking  and  carrying  away  a  box  with  charters 
in  it :  and  there  it  was  faid,  that  it  was  no  felony,  becaufe 
charters  zvtrealty,  and  not  chattels  real ;  and  this  was  proved 
by  a  felon  forfeiting  his  chattels  real ;  under  which  defer!  p- 
tion  go  a  term  for  years,  or  a  guardianfhip,  but  not  his 
charters;  to  which  all  the  judges  aflfembled  in  the  exche- 
quer-chamber aflfented  ;  and  in  that  cafe  the  box  was  ad- 
judged to  follow  the  nature  of  the  charters.  It  was  at  the 
fame  time  laid  down  for  law,  firft,  that  larceny  could  only 
be  committed  of  chattels  perfona I  -,  ^nd  fecondly,  in  refpe6t 
of  the  fort  of  taking  neceflary  to  conftltute  larceny,  it  was 
held,  that  where  a  perfon  entruiled  goods  to  the  care  of  a 
fervant,  the  fervant  could  not  take  them  felonioufly,  be- 
caufe they  were  in  his  pofTeffion  p. 

A  CASE  fomewhat  allied  to  this  lafl,  was  debated  after- 
wards with  great  anxiety  in  the  ftar-chamber,  before  the 
council,  in  the  1 3th  year  of  the  fame  reign.  One  had  bar- 
gained with  a  man  to  carry  certain  parcels  of  goods  to 
Southampton.    The  man  took  the  parcels,  carried  them  to 


»"  5F.d.  IV.  7.  b. 
n  35  Hen.  VI.  58.     Vid.  ant. 
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•37HCO.  VI.  ZO.  21. 


P   loKd.  IV.  14.     Thiscafewas 

in  one  of  iht  Tcrnns  that  were  tilled 

49  Hen.  VI.  that  monarch  being  raifcd 
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another  place,  broke  them  open,  took  out  the  goods,  and    CHAP.  xxii. 
converted  them  to  his  own  ufe.     Whether  this  was  in  law      henry  vr, 
a  larceny,  was  debated  with  much  difference  of  opinion.        EDW.  lY. 
It  was  argued,  that  a   pofleflion  of  the  goods  was  given 
by  the  bailment  of  the  owner  ;  and  neither  felony  nor  tref- 
pafs  could  be  commited  of  them  by  the  baillee  ;  for   he 
could  not  be  faid  to  take  them  '^f  et  armisy  l5f  contra  pa- 
cem.     On  the  other  fide  it  was  faid,  that  a  man's  act  be- 
comes felony  or  trefpafs  according  to  the  intent.     If  a  man 
abufesa  dlftrefs,  he  is  a  trefpalTcr,  andfo  here  all  confidence 
implied  in  the  bailment  was  fuperfededbythe  taking,  which 
difcovered  his  intent  to  have  been  bad  from  the  beginning. 
It  was  alfo  faid,  that  this  was  different  from  a  bailment  ; 
for  it  was   only  a  bargain  to  carry  ;    and  what  followed 
ihews  that  this  was  only  a  pretence  to  gain  an  opportunity 
for  flealing.     At  length,  one  of  the  juffices  had  recourfe 
to  a  refinement  which  admitted  feme  of  the  above  reafon- 
ing,  but  exempted  this  cafe  from  the  conclufion  following 
upon  it.    He  admitted,  that  a  man  who  has  the  poffelTion  of 
goods  by  bailment,  cannot  commit  felony  of  them  ;  but 
here,  he  faid,  \\i^  goods  within  the  parcels  vf ere  not  bailed 
to  the  carrier,  but  the  parcels  tjiemfelves  ;   and   therefore 
taking  them  was  not  felonv  :  but  when  he  broke  them  open, 
and  took  out  the  goods,  he  did  what  he  had  no  warrant  for, 
and  appeared  in  a  very  different  light  in   the  eyes  of  the 
law.     Thus,  for  inffance,  if  you  deliver  a  tun  of  wine  to 
a  carrier,  and  he  fells  it,  this  is  neither  felony  nor  trefpafs ; 
but  if  he  takes  any  out  of  the  tun,  and  fells  it,  that  is 
felony.     In  like  manner,  if  I  leave  the  key  of  my  chana- 
ber  with  any  one,  and  he  takes  any  thing  out  of  it,  this 
IS  felony.     The  reafon  to   fiipport  thefe   cafes  was,  that 
the  things  not  fpecifically  and  exprefsly  delivered,    were 
not  in  truth  bailed,  and  therefore  the  party,  in  taking  them, 
intermeddled  where  he  had  no  trufl. 

These  were  the  arguments  ufed  before  the  council  : 
the  cafe  was  afterwards  adjourned  into  the  exchequer- 
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cliamber,  and  the  opinion  of  all  the  judges  was  taken. 
There  it  was  agreed  by  all  the  judges,  except  one,  that 
generally  where  goods  were  bailed  to  another,  he  could 
not  take  them  felonioufly.  They  held  alfo,  that  when  a 
poflefTion  ib  obtained  had  once  determined,  then  the  baillee 
might  commit  felony  in  taking  them ;  as,  if  I  bail  goods 
to  a  man  to  carry  them  to  my  houfe,  which  he  performs, 
and  afterwards  takes  them,  it  is  felony  ;  becaufe  his  pof- 
feflion  under  the  bailment  ceafed  when  he  delivered  them 
at  the  houfe.  They  agreed  fome  points  upon  the  nature 
of  pofl'effion.  If  a  gueft  in  an  inn  takes  a  cup,  he  is 
a  felon,  becaufe  he  had  not  properly  a  pofTelTion,  but  only 
the  ufe  of  it  while  there.  The  fame  of  a  cook  or  butler  ; 
they  are  only  minifters  as  to  the  things  within  their  care  ; 
but  have  no  pofiefllon,  which,  in  thefe  cafes,  is  always 
conftrued  by  law  to  be  in  the  mafter.  But  it  would  be 
diff^erent,  perhaps,  fays  the  book,  it  goods  were  bailed  to 
a  fervant ;  for  as  they  then  would  be  in  the  actual 
pofleffion  of  fuch  fervant,  he  could  not  commit  felony  of 
them. 

After  all,  as  to  the  principal  cafe,  whether  it  was 
agreed,  that  the  bailment  ceafed  upon  breaking  the 
parcels  open,  and  the  carrier  thereby  forfeited  the  legal 
privileges  annexed  to  him  as  baillee,  and  in  fo  taking  the 
goods  he  was  confidered  as  a  common  perfon  ;  or  whether 
it  was  upon  the  whole  thought,  that  this  was  not  a  bail- 
ment, but  merely  a  bargain  to  carry  ;  it  is  not  ftated  in 
the  report  upon  which  of  thcfe  grounds  they  determined  ; 
but  it  was  certified  to  the  chancellor  by  the  major  part  of 
the  juftices,  that  this  man  was  guilty  of  felony^. 

It  was  in  a  few  inftances  defined  v^hat  kind  of  pro- 
perty was  fubjecl  to  larceny.  Fifh  in  a  pond,  as  well  as 
in  a  trunk,  young  gofhawks,  and  pigeons  which  could  not 
yet  fly,  and  fo  were  at  the  will  and  controul  of  the  owner; 
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to  fleal  any  of  thcfe  was  conflrued  to  be  larceny ;  but 
oiherwifeof  the  fame  animals  when  full  grown,  and  there- 
fore in  a  great  meafure  at  liberty'.  In  fhort,  it  was 
held,  that  only  fuch  things  in  which  a  man  had  a  property 
could  be  felonioully  taken  and  carried  away'. 

The  old  maxim  of  our  criminal  law,  that  'voluntas 
reputabitiir  pro  fa^o,  continued  to  prevail  in  the  reign  of 
Henry  IV.  For  then  Shard  agreed  with  Gafcoigne,  that 
if  a  man  was  indifted  that  il  gifoit  depradando,  it  was 
felony :  Thus,  fays  he,  if  a  man  comes  to  rob  me,  and  I 
am  ftronger  than  he,  and  overcome  him,  yet  is  he  guilty 
of  felony  ^  But  this  opinion  now  began  to  grow  obfolete  ; 
for  in  9  Edward  IV.  we  find  a  contrary  language.'  There 
'Jenny  fays,  that  if  one  lies  in  wait  in  the  road,  with  his 
fword  drawn,  to  fet  upon  a  perfon,  and  demands  his 
money,  and  a  hue  and  cry  is  levied,  and  the  man  is  taken, 
yet  it  is  7iot  felony".  This  was  the  ruling  opinion  upon 
which  the  law  began  to  fettle  ;  and  men  were  no  longer 
punifhed  for  crimes  which  they  only  meditated,  but  had 
not  a6lually  committed. 

The  rule  which  had  long  been  followed,  that  the  ac- 
ccfTory  fhould  not  be  put  to  anfwer,  till  the  principal  was 
attainted,  was  not  found  fufficient  to  feciire  a  juft  ad- 
miniflration  of  juftice.  It  happened  in  the  1 8  Edward  IV  ^, 
that  two  were  indi6led,  one  as  principal,  and  the  other  a<i 
acceflbry;  the  principal  was  outlawed,  but  the  acccfibry 
being  taken,  was  indi6led,  and,  pleading  not  guilty,  was 
convifted  and  hanged.  After  this  the  principal  reverfed 
the  outlawry,  and  upon  arraignment  v^'as  acquitted  of  the 
fact,  and  difcharged.  Thus  another  rule  of  law  was  vio- 
lated, namely,  that  v/here  the  principal  was  innocent,  the 
acceflbry  could  not  be  guilty.-  It  fecrps  the  firft  rule  was 
too  general,  and  ought  to  be  confined  to  an  attainder  upon 
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the  fact,  and  not  otherwife ;  efpecially  when  it  was  la Jd 
down  that  the  acccflbry  ihould  not  be  permitted  to  avaii 
himfelf  of  any  error  in  the  outlawry,  which  was  fufFered 
to  (land  in  force  againfl  him,  till  reverfed  by  the  princi- 
pal y  in  a  writ  of  error. 

Some  points  arofe  on  the  mode  of  proceeding  by  appeal. 
The  appeal  of  death  was  the  a6lion  of  the  heir  to  the  de- 
ceafed.  A  cafe  of  a  peculiar  kind  was  rtated  by  Thirning 
in  the  reign  of  Henry  IV.  where  the  heir  was  within  age, 
and  died,  and  was  fuccecded  by  feveral  heirs  within  age  : 
it  was  faid  by  that  judge,  that  the  laft  of  thefe  perfons 
fliould  have  the  appeal;  but  G^o/|;«^  was  clearly  of  another 
opinion^.  A  cafe  happened  in  the  reign  of  Henry  VI.  which 
brought  forward  this  point  again  ;  for  there  a  man  was 
outlawed,  and  having  a  pardon,  he  fued  2.  fcire facias  againft 
the  plaintiff,  who  was  returned  dead  by  the  flieriff ;  and 
after  much  argument,  it  was  determined  by  the  court,  that 
no fcire facias  fhould  go  againft  the  heir;  which  feems 
like  a  decifion,  that  the  heir  was  not  intitled  to  the  appeal'* 
The  fon,  as  heir  to  ,his  mother,  might  bring  an  appeal 
againft  his  father  of  the  death  of  his  mother  ^,  he  being  as 
much  heir  to  one  as  to  the  other. 

Perhaps  this  decifion  is  not  to  be  extended  beyond  its 
own  circumflances,  namely,  of  an  appeal  once  commenced, 
and  that  the  opinion  delivered  on  the  former  occafion  was 
that  which  governed ;  for  we  find  a  curious  point  in  the 
law  of  defcentas  to  appeals  much  argued  at  this  time,  as  if 
the  principal  proportion  was  fully  fettled :  this  point  was, 
whether  a  perfon  who  derived  his  defcent  through  a  female, 
could  intitle  himfelf  to  an  appeal  as  heir.  A  cafe  of 
this  fort  was  brought  into  the  exchequer-chamber  in  the 
20  Hen.  VI.  when  Fcrtefcue,  chief  juftice,  declared  that 
he  and  his  brethren  were  agreed  upon  the  matter,  but  were 
willing  to  hear  what  could  be  faid  on  it.     The  objedion 
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asfainfl:  fuch  an  appeal  was  founded  on  the  exprefs  words  of 
Magna  Charta'^^xh^t  no  one  fhould  be  taken  orimprifoned 
on  the  appeal  of  a  woman,  except  for  the  cJeath  of  her 
hufband  :  the  woman  not  being  enabled  to  maintain  an  ap- 
peal, it  was  argued  that  an  anceftral  adion  like  this,  having 
never  defcendcd  on  the  woman,  could  not  defcend  thro* 
her  to  the  appellant.  Thus  where  land  was  given  in  tail 
male,  and  the  donee  had  ifTue  a  fon,  who  had  iflue  a  daugh- 
ter, and  (he  had  iflue  a  fon,  the  great-grandfon  could  not 
convey  a  i\\\t  per formam  doni  through  the  grand-daughter. 
Upon  this  reafoning  the  juftices  determined  that  the  appeal 
would  not  lie''. 

However,  this  was  not  confidered  as  fuch  a  decifion 
which  (hould  clofe  the  queflion  ;  for  in  1 7  Edward  IV.  ^  the 
following  cafe  was  depending  in  the  exchequer-chamber:  A 
woman  had  a  fon  who  was  murdered,  leaving  no  heir  on  the 
part  of  the  father  ;  and  the  doubt  was,  whether  the  uncle  on 
the  part  of  the  mother  fhould  have  an  appeal  :  and  there 
Billing,  the  chief  juflice  of  the  king's  bench,  with  Need^ 
ham  and  Choke,  were  of  opinion  againfl:  the  appeal,  relying 
upon  the  prohibition  oi  Magna  Charta.  But  Brian,  AV/f, 
Littleton,  and  the  chief  baron,  were  for  it ;  and  in  oppofi- 
tion  to  the  above  reafoning  they  held,  that  the  uncle  ex 
parte  patr is  might,  beyond  a  doubt,  have  an  appeal  of  the 
death  of  his  nephew,  though  the  father,  through  whom  he 
made  his  conveyance,  could  not.  It  does  not  appear  what 
the  decifion  was  on  this  occafion,  though  the  authority 
feems  to  be  in  favour  of  the  latter  opinion. 

It  was  held  by  fome,  that  if  a  woman  married  pend- 
ing an  appeal,  fhe  might  pray  judgment  ;  but  that  fhe 
could  not  inftitute  fuch  a  fuit  together  with  her  hufband  ^. 
It  was  an  eflablifhed  rule  that  an  appeal  fhould  be  profecuted 
in  perfon,  and  not  by  attorney  j  therefore,  where  a  wcmaii 
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was  confined  by  pregnancy  during  an  appeal  in  which  the 
defendant  was  attainted,  and  the  woman's  appearance  was 
recorded  for  that  term,  yet  the  better  opinion  was,  that  fhe 
could  not  pray  judgment  and  execution  by  her  counfel. 
But  to  facilitate  the  progrefs  of  the  profecution,  the  book 
iays,  that  one  of  the  juflices  rode  to  jflington  to  fee  whe- 
ther file  was  ahve,  and  whether  {he  would  pray  execution  ; 
which  fhe  did,  and  the  man  was  hanged  s. 

It  was  ufual  in  pleading  any  fpecial  matter  in  an  appeal, 
to  go  on  and  add,  that  as  to  the  jehiiy  he  fays  he  is  not  guilty, 
A  defendant  pleaded  that  the  plaintiff  had  an  elder  brother, 
who  was  intitled  to  the  a£lion  in  preference  to  the  appel- 
lant :  it  was  the  opinion  of  Markham,  that  in  this  cafe  he 
lieed  not  plead  over  to  the  felony,  nor  in  any  other  cafe, 
except  where  the  plea,  as  a  releafe,  confefied  that  the  plaintiff 
had  once  a  title  of  appeal ;  but  if  it  was  fuch  matter  as 
fhewed  the  plaintiff  never  to  have  had  a  right  of  adlion,  as 
baftardy,  ne  unque  accouph,  and  the  like,  there  he  ought.  It 
was,  however,  the  opinion  of  the  ferjeants,  that  the  de- 
fendant, infavorem  vita,  ought  always  to  plead  over  to  the 
felony  ^',  and  that  feemed  to  be  the  better  pra6lice  ;  fo  that 
the  jury  might  try  the  fecond  ifTue,  if  the  firft  was  found 
againfl:  the  prifoner,  who  would  otherwife  reft  his  life  upon 
one  iffue,  which,  if  found  againfl  him,  would  be  equal  to  a 
convi6lion  on  the  principal  fa6l  of  the  appeals  Others, 
however,  held,  that  after  the  bifhop  had  certified  againfl 
the  prifoner,  yet  the  felony  might  be  afterwards  pleaded  to 
and  tried '*^. 

In  an  appeal  one  defendant  could  not  plead  a  releafe  to 
another,  as  one  defendant  in  trefpafs  was  allowed  to  do  '. 
If  an  appeal  was  depending  in  the  king's  bench,  and  the 
ifTue  was  in  a  foreign  county,  it  ufed  to  be  tried  by  nijl 
prius  ;  but  as  the  juflices  had  in  this  cafe  no  other  autho- 
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rity  ihan  to  try  the  iflue,  they  could  not,  as  in  an  original 
appeal  commenced  before  them,  arraign  the  prifoner  at  the 
fuit  of  the  king,  on  default  of  the  appellant '".  It  was  a 
check  upon  this  vindictive  action,  that  appellants  ufed  to 
be  fworn  to  the  truth  of  their  appeal  '^,  It  was  now  a  fet- 
tled courfe  in  appeals,  if  a  defendant  was  charged  with  more, 
than  one  felony,  to  arraign  him  upon  all,  one  after  tlic 
other,  in  order  to  procure  for  each  appellant  °a  reftitution 
of  the  things  (lolen  ;  a  practice  which  had  been  indulged  irr 
the  reign  of  Edward  III.  in  a  particular  way  p.  In  fucli 
cafes  it  was,  however,  always  ufual  for  the  jury  tQ  find  that 
the  appellant  had  made  frefh  fuit,  and  then  the  courfe  was 
to  fue  out  a  writ  of  reflitution  of  the  sroods  flolen  ^.  It 
was  agreed  and  adjudged,  that  in  an  appeal  of  felony  a 
peer  had  not  his  privilege  as  on  an  indidlment,  but  mufi  be 
tried  as  a  common  perfon  ■■.  There  was  this  difference- 
between  an  indictment  and  an  appeal,  that  on  the  former 
the  prifoner  was  not  allowed  counfel,  except  to  matters  of 
law,  Imt  he  had  every  ufe  of  counfcl  in  the  latter  ^ 

Very  little  alteration  happened  in  the  ideas  upon  which 
provors  were  admitted  to  appeal.  The  flatute  of  Hen  IV*. 
had  difcountcnanced  this  mode  of  proceeding,  and  gave  a 
warrant  to  the  courts  to  go  on  in  difcouraging  fuch 
fufpicious  accufers.  In  the  19  Hen.  VI.  a  roan  being  in- 
dicted of  robbery  in  the  king's  bench,  confefled  the  felony, 
and  appealed  two  men  of  the  fame  fa6t.  Procefs  was  ifiued 
againll  one  of  them,  the  other  came  to  the  bar,  and  joined 
battel  with  the  provor.  A  day  was  given  them  at  Tcthill^ 
where  they  fought,  and  the  appellee  was  worfled,  and  fe- 
verely  wounded  in  the  head.  Upon  this  the  juftices  or- 
dered him  to  be  brought  before  them,  and  they  demanded  of 
him  if  he  would  have  any  more  of  the  battel  \   to  whicii  he 
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^nfwered  that  he  neither  would  nor  could  ;  adding,  upon 
the  oath  which  he  had  taken,  that  he  was  not  guilty  of  the 
crime  wherewith  he  was  charged.  Upon  this  the  juftices  faid, 
that  if  he  would  have  any  more  of  the  battel,  he  lliould  be 
put  in  the  fame  fituation  he  was  in  before  they  fent  for 
him  ;  but  he  ftill  perfiftcd  in  declining  it ;  and  it  was  there- 
fore adjudged  that  he  fhould  be  hanged  inftantly,  which  was 
accordingly  executed  at  Tyburn.  After  this  the  other  ap- 
pellee came  in  and  pleaded  not  guilty.  Then  judgment 
was  given  againft  the  provor  alfo  to  be  hanged:  for  whe- 
ther he  v?ho  now  pleaded  not  guilty  was  acquitted  or  at- 
tainted, the  provor,  fays  the  book,  ought  to  be  hanged  on 
his  own  confeffion  of  the  felony  ;  and  accordingly  execution 
was  inftantly  done  upon  him  ".  It  was  laid  down,  that  the 
appeal  of  provor  was  for  the  benefit  of  the  king,  and  not 
of  himfelf ;  and  that  it  was  in  the  elcftion  of  the  juftices 
to  admit  the  appeal,  and  award  procefs  againfl  the  appellees, 
or  to  dlre£l  the  provor  to  be  hanged  on  his  own  confeflion*. 
This  was  putting  it  nearly  upon  the  footing  of  that  courtefy, 
which  in  modern  times  has  been  indulged  towards  offen- 
ders, who  will  confent  to  give  evidence  for  the  crown 
againft  their  accomplices. 

In  the  14th  of  Edw.  IV.  there  is  a  judgment  of  pe- 
nance, agreeing  in  fubftance  with  that  before  ftated  in  the 
reign  of  Henry  Wf  J  which  fcems  to  have  continued  as 
the  regular  mode  of  inflicting  fuch  punifhment  upon  obfti- 
nate  felons  ^.  We  find  a  cafe  that  happened  before  Danby, 
chief-juftice  of  the  common-pleas,  where  a  felon,  upon 
pleading  not  guilty,  and  being  a{ked  how  he  would  acquit 
himfelf,  that  is,  in  modern  language,  how  he  would  be 
tried,  anfvvered,/>£'r  Dieu,  et  notre  da-me  Marie,  et  per  faint 
eglife.  But  it  was  recommended  to  him  by  the  judge  to 
plead  in  the  common  form,  that  is,  to  put  himfelf  upon  the 
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country^  or  he  would  be  put  to  the  penance* ;  the  pleading 
not  guilty,  and  the  putting  himfelf  upon  the  trial />^r  Z).Vi/, 
without  adding  per  patriam,  being  within  the  exprefs  pro- 
vifionof  the  ftatuteof  Weftminder ''. 

The  trial  bv  battel,  in  criminal  cafes,  tho'  flill  war-  of  battel, 
ranted  by  the  law  and  pra6tlce  of  our  courts,  was  fuhje£l  to 
fuch  exceptions  as  frequently  prevented  its  taking  place  <=. 
It  had  ions:  been  agreed,  thar  where  a  felon  was  taken  with 
the  manner,  where  the  appellant  was  maimed,  or  above  fixty 
years  of  age,  or  an  infant,  the  defendant  fhou'd  not  be  per- 
mitted to  try  the  facl  in  a  way  fo  hazardous  to  the  perfonal 
fafety  of  the  profccutor :  but  of  late,  an  additional  excep- 
tion, or  counterplea,to  the  battel  had  been  admitted,  which 
could  be  applied  in  all  cafes ;  namely,  that  an  indictment  was 
depending  for  the  fame  faQ: ''.  This  beino  now  a  common 
mode  of  proceeding,  the  prifoner  had  rarely  an  opportunity 
of  forcing  the  appellant  to  this  barbarous  decifion  :  how- 
ever, if  an  indictment  was  infufHcient,  it  would  not  anfwer 
the  above  purpofe.  It  was  now  held,  that  in  an  appeal  of 
treafon,  the  battel  mufl  be  before  the  conftable  and  marfhal, 
and  not  elfe where  ;  and  it  was  fo  laid  down  by  Prifot,  chief- 
juftice,  and  Needham,  one  of  the  juftices  "".  It  followed  of 
courfe,  that  an  appeal  of  treafon  could  be  brought  in  that 
court  only,  and  not  elfewhere. 

It  had  been  fettled  in  the  reign  of  Edward  III.  that  a  fe- 
lon who  challenged  36  jurors  peremptorily,  lliould  be  treat- 
ed as  one  who  refufed  the  law*";  but  it  was  agreed  in  the 
reign  of  Henry  V.  that  a  felon  might  in  an  appeal  chaj 
jenge  35  jurors  s.  It  happened  that  a  prifoner  arraigned 
for  coining  challenged  31  jurors,  and  the  jury  remained/);-© 
defe^u  juratorum.  Two  days  after  40  tales  were  ieturned, 
but  the  prifoner  flood  mute  ;  upon  whic4i  a  jury  of  twelve 
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HENRY  VJ.       hanged  ^.  The  reafon  alTigned  for  this  meafure  was,  that  he 

£DVV.  IV.        had  before  pleadcci  not  guihy  ;  to  which  might  be  added, 

that  he  had  put  himfelf  upon  the  country,  and  therefore  was 

not  within  the  flat.  Weftm.  2.  and  that  by  his  filence  he  had 

waved  the  challenges.  Where  eight  jurors  had  been  fworn^ 

and  there  was  a  default  of  jurors,  at  another  day  the  prifo- 

ner  was  fuftered  to  challenge  thofe  already  fworn,  for  want 

of  freehold  '.     The  old  common-Jaw  challenge  to  a  juror 

becaufe  he  was  one  of  the  indi61:ors,  which  had  been  con- 

.    firmed  by   a  ftatute  of  Edward  III.  ^  was   qualified  by  a 

diftinction  that  was  now  made  between  felony  and  trepafs : 

it  was  faid  to  be  a  good  challenge  in  felony,  but  not  in  tref- 

pafs  ;  though  it  muff  be  remembered,  that  the  ftatute  fpeaks 

both  of  trefpafs  and  felony  K 

Thlre  had  been  great  difference  of  opinion,  whether 
the  plea  of  fan6tuary  (hould  be  allowed  to  a  perfon  who  had 
abjured  or  was  attainted  :  the  more  modern  opinion  feems  to 
have  been,  that  an  attainted  perfon  could  not  claim  that 
privileg^e  '"•   There  was  not  lefs  debate  as  to  the  granting  of 
clerofv :  it   feemed  in  the  time  of  Edward  III.  to  depend 
almoH:  wholly   on  the  ordinary  demanding  the  felon  as  a 
clerk  '.     in  the   reign   of  Edward  IV.  when  an  ordinary 
refufed  a  man  who  prayed  his  clergy  and  read,  the  matter 
was  certified  into  the  king's  bench,  and  the  ordinary  was 
fined;  under  the  idea  that  he  was  only  a  minifler  of  the 
court,  and  not  the  judge,  in  fuch  cafe  °.     Again,  one  who 
had  abjured  for  felony  m  killing  a  man  being  taken,  prayed 
his  cleigy  :  it  happened  in  that  cafe,  that  the  man  could 
read  only  two  or  three  words  here  and  there,  and  not  any 
three  words  together,  and  yet  the  ordinary  was  plcafed  to 
claim  him  as  a  clerk  ;  upon  which  it  was  obferved  by  the 
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whole  court,  that  if  it  appeared  to  them  that  the  prifoner     CHAP.  XXii. 
could  not  read,  the  ordinary  fhould  be  heavily  fined,   and       HENRY  vr 
the  convi6t  be  hanged  ;  adding,  that  they  were  ihe  judges        EDW.  IV. 
of  his  reading,  for  they  were  to  make  the  record,  quod  legit 
ut  clericus,  i dec  trad aUtr  ordinario  :   they  further  laid,  that 
an  ordinary  fhould  be  fined  as  well  for  refufing  a  clerk  who 
could  read,  as  for  claiming  one  who  could  not. 

It  was  at  the  fame  time  intimated,  that  the  reading  need 
not  be  fo  very  perfect  and  accurate  as  was  pretended  ;  for  a 
felon  being  tried  by  Forte/cue,  and  not  being  able  to  read, 
but  only  to  fpell,  and  fo  put  fyllables  together,  v/as  never- 
thelefs  allowed  his  clergy.  The  power  and  tffe6l  of  the 
ordinary's  refufal  was  laid  down  by  Liitlcion  with  this 
diftin6tion,  that  if  a  clerk  was  idu^cd  generally  ^  he  fhould  be 
hanged ;  but  if  a  caufe  was  ftated,  and  that  was  fuch  as  could 
not  be  allowed  by  the  law  of  the  land,  namely,  that  he  had  not 
the  tonfura  cleri ca lis,  ot  ornamentuin  ckricaky  or  the  like,  in 
fuch  cafe  the  ordinary  fhould  be  fined,  and  enjoined  to  re- 
ceive the  felon  p.  It  was  probably  upon  this  diftindion, 
that,  fome  few  years  afterwards,  a  felon  who  could  read 
fufficiently,  but  was  refufed  by  the  ordinary,  was  hanged  *5, 

It  had  been  the  common  courfe  for  prifoners  to  claim 
the  benefit  of  their  clergy  upon  the  arraignment:  this  was  '^  ^^^^' 
thought  prejudicial  to  the  party,  for  he  \\m\  no  challenge  to 
the  inqueft  ex  officio,  id  fciatur  qualis  ordinario  liherari 
debcat,  by  which  conviction,  ncverthclefs,  he  forfeited  his 
goods  and  chattels,  together  with  the  profits  of  his  lands, 
until  he  had  made  purgation.  To  remedy  this,  Sir  John 
Prifot,  chief-juftice  of  the  common-pleas,  in  concert  with 
the  other  judges,  in  the  reign  of  Henry  VI.  made  an  alte- 
ration, which  was  thought  more  advantageous  to  pri- 
foners than  the  old  practice.  Tljis  was,  not  to  allow  the 
benefit  of  clergy  upon  the  arraignment,  but  to  recommend 
to  the  prifoner  to  plead  to  the  felony,  and  put  himfelf  oq 

pjEd.  IV.  28.  Ill  Ed.  IV.  ax, 
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the  jury  de  bono  et  mah  :  thus  he  had  the  advantage  of  his 
challenges,  and  the  chance  of  an  acquittal  on  the  merits ; 
and  after  all  if  convicted,  he  might  ftill  claim  his  clergy. 
This  was  a  variation  in  the  practice  of  our  criminal  courts 
v'hich  was  greatly  commended,  and  was  followed  by  mofl 
of  his  fuccelTors  \ 


r  a  laft.  1^4. 


CHAP. 


ENGLISH    LAW, 


423 


CHAP.      XXIIL 


HENRY  VI.      EDWARD   IV. 


Of  Pleading — The  Declaration — The  Defence — Of  Argu^ 
mentcitive  Pleading — A  Traverfc — A  Negative  Preg- 
nant— Of  Double  Pleading— A  Proteflation— Departure 
in  Pleading —Colour  in  Pleading— Aid  Prayer — Of 
Garnipment — Of  Interpleader — Plea  of  hors  de  fon  Fee 
•—Of  Nontenure — Of  Joint enancy — De  fon  Tort  Demejne 
^—Summons  ajid  Severance'— -Forms  of  Pleading — Of 
Demurrer — Of  Jeofaile  and  Amendment — Of  Repleader. 


EDW.  IV. 

Of  pleading. 


THE  fclcnce  of  pleading  makes  a  diftinguifhed  fea-  chap,  xxiir. 

ture  in  the  learning  of  this  period,  particularly  of  the      ^ ^      ^ 

.  HENRY  VI 

lad  twenty  years  of  Henry  VL  and  the  reign  of  Edward  IV. 

Whatever  induftry  and  whatever  ingenuity  had  been  exer- 
cifedinthe  reign  of  Edward  Ill.in  adjufling  theconftitution 
and  condudt  of  real  acSlions,  feems  to  have  been  transfer- 
red to  pleading  ;  which  fucceedcd,  as  it  Vv'ere,  to  that  an- 
lierit  branch  of  learning  like  a  defcendant  of  the  fame  fa- 
mily. Every  thing  which  concerned  the  frame  and  pro- 
ceedings of  actions  was  now  agitated,  and  refined  upon, 
with  the  greated:  dexterity  and  fkill.  The  writ,  the  decla- 
ration, the confequent pleadings,  the  procefs,  thejudgment ; 
all  thefe  were  debated  under  every  pofTible  confideration, 
and  the  forms  and  courfe  of  them  were  fettled  upon  folcmn 
deliberation. 

Pleading 


4^^  H  I  S  T  O  R  Y  O  F  T  H  E 

^^^^^-  Pleading  had  become  fo  much  the  fa/hlonable  ftudy, 
HENRY  V[.  ^"^  '^^  conftituted  fuch  an  eflential  part  of  the  qualifications 
EDW.  IV.  of  a  lawyer,  that  LittUtott,  in  the  reign  of  Edward  IV. 
declares  it  to  be  "  one  of  the  mod  honourable,  lauda- 
^*  ble,  and  profitable  things  in  the  law,  to  have  the  fcience 
"  of  well  pleading  inactions  real  and  perfonal ;"  and  there- 
fore he  advifes  his  fon  *^  efpecially  to  employ  his  courage 
*^  and  care  to  learn  it^''  The  reports  of  the  time  of 
Henry  VI.  and  Edward  IV.  are  full  of  points  of  pleading, 
which  are  ftarted  in  one  fhape  or  other,  in  almoft  every 
cjueflion  debated  in  court.  Pleading  was  cultivated  with 
fo  much  induftry  and  ikill,  that  it  was  raifed  to  a  fudden 
pcrfe6:ion  in  the  courfe  of  a  few  years. 

In  the  former  parts  of  this  Hiflory,  frequent  occafion  has 
been  given  to  fpcak  upon  the  nature  of  pleading  in  different 
notions,  and  the  reader  is  not  unapprifed  of  the  progrefs 
made  in  this  branch  of  our  law.  But  this  retrofpe6:  will 
hardly  fatisfy  the  curiofity  of  the  hiftorical  inquirer,  when 
he  is  arrived  at  a  period  in  which  pleading  was  brought 
to  a  ftate  of  confiftency  and  accuracy  that  has  entitled  it, 
in  the  language  of  lawyers,  to  the  name  of  a  fcience.  Al- 
nioft  every  thing  fubflantial  in  pleading,  which  was  praQ:i fed 
from  this  time  down  to  the  prefent,  was  fettled  by  judi- 
cial determinations  in  the  reigns  cf  thefe  kings.  The 
precedents  of  this  period  became  ever  after  the  ftandards  of 
good  plcpding,  and  the  rules  and  maxims  of  pleading  now 
fettled,  have  governed  ever  fmce  in  our  courts.  It  Teems 
therefore  proper  to  enquire  what  thefe  precedents  and 
what  thefe  rules  and  maxims  were;  in  order  to  which  we 
fhall  take  a  view  of  pleading  in  general,  confining  our  ob- 
fervations  to  fuch  formal  parts  as  apply  to  moil  actions, 
whether  real,  perfonal,  or  mixt. 

The  whole  of  pleading  was  fo  much  a  matter  of  form, 
that  it  may  appear  ftrange   to  diftinguifh   any  by  calling 

*  Litt.  feci,  534. 
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them  formal  parts  ;  but  the  forms  of  pleading  feem  to  be  <^HA'P.  xxiir. 
of  two  kinds.  Thus,  there  are  the  forms  of  commencing  j^f^ry  vi. 
and  concluding  a  declaration,  or  plea  ;  the  form  of  a  tra-  EDW.  IV. 
verfe,  of  a  proteftation,  of  giving  colour,  and  the  like. 
Thefe  are  the  fame,  whatever  is  the  fubftance  and  matter 
of  the  declaration,  plea,  traverfe,  proteftation,  or  colour, 
and  are  properly  and  emphatically  matters  of  form.  But 
there  is  alfo  a  form  in  ftating  the  fubfiance  of  a  declaration 
or  plea:  thus,  a  bond,  a  fine,  a  leafe,  a  record,  all  have 
due  forms,  in  which,  and  in  no  other,  they  ought  to  be 
pleaded.  Such  formal  parts  therefore,  whether  of  the 
former  or  latter  kind,  as  were  now  fettled,  and  had  grov/n 
into  common  ufe,  are  the  obje6ts  of  our  prefent  confidera- 
tion,  without  entering  into  fuch  matters  as  might,  by  pof- 
fibility,  be  made  the  fubftance  of  a  declaration  or  plea  ; 
thofe  being  as  infinite  as  the  caufes  of  aftion,  and 
grounds  of  defence,  that  might  arife  upon  the  various  mo- 
difications of  rights,  whether  of  property  or  perfons,  in 
the  law  of  England. 

The  firfl  part  of  pleading  that  naturally  prefents  itfelf 
is  the  count,  or  declaration.  The  declarations  which  were 
laid  before  the  reader  in  the  reign  of  Edward  IIP.  feem 
to  differ,  in  form,  from  thofe  that  had  grown  now  to  be  Thedeckratloiu, 
in  ufe.  The  firfl:  difference  which  (Irikes  us  is,  that  they 
were  now  no  longer  in  French,  but  feem,  in  the  firft  in- 
ffance,  to  have  been  put  into  fuch  Latin  form  and  rtile 
as  the  entry  on  the  roll  v/as  finally  to  be  ;  the  confequence 
of  which  was  likewife  this,  that  inftead  of  being  in  the  firfl 
perfon,  the  counting  part,  like  the  writ,  was  now  in  the 
third.  Another  alteration  was,  that  the  writ  was  invaria- 
bly recited  in  the  count,  and  made  a  neceffiry  part  of  it. 
The  count,  or  declaration,  was  therefore  the  fame  as  the  roll 
or  record  of  the  court  down  to  the  produftion  of  the  feffa^ 
fait.     In  like  manner,  the   plea  began   with  a   recital  of 

*»  Vid.  ant.  59,  Sec, 
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the  defendants  appearance,  and  then  flated  hrs  defence 
and  plea  in  the  third  perfon  ;  and  this  plea  conflituted,  in 
like  manner,  the  following  part  of  the  roll  or  record  of 
the  court :  the  fame  of  the  replication  and  fubfequent 
pleadings. 

The  following  is  a  fpecinien  of  a  declaration  in  an 
fl8:ion  of  debt,  according  to  the  praflice  now  eflablifhed  : 
JB.  ISc,  fiimmonitus  fuit  ad  refpondendunt  A,  de  placito  quod 
reddat  eidem  A.  lol.  qiias  ei  debet y  et  injujle  detinet.  Et 
wide  idem  A.  per  C.  attornatum  dicit,  quod  cum  pradiSlus 
£.  taVi  die  et  anno,  c5*r.  apud  S.  computajfet  cum  eodem  A.  de 
divcrfis  dcnar'iorum  fumm'u  ipftus  A.  per  prcefatum  B.  ad 
compotnm  ifide  eidem  A.  cum  inde  requijitus  fuijfet,  redden- 
dumy  ante  id  tcmpus  receptis,  et  fuper  compoto  ilk  pradi£lu5 
B.  inventus  fuijfet  in  arreragiis  erga  ipfum  A.  in  lol.  per 
quod  a£iio  accredit  eidem  A.  ad  exigendum  et  habendum  de 
prafato  B.  pradiSias  20/.  idem  tamen  B.  licet  fapiiis  re- 
quifttus,  pradi^as  20L  eidem  A.  nondum  reddidit^  fed  ilJo^ 
ei  hucufq\  redder e  ccntradixit^  et  adhuc  contradicit\  unde 
dicit  quod  detericratus  eji,  et  damnum  habet  ad  valentiam 
40/.  ^r.  et  inde  producit  feSiam^  ^c  ^. 

Such  was  the  form  of  the  declaration  ;  but  whether  it 
was  drawn  out  in  this  form  on  paper  or  parchment  by  the 
party's  counfel,  and  delivered  over  to  the  adverfary's  coun- 
fel,  or,  what  is  more  probable,  was  entered,  in  thefirfl  in- 
flance,  upon  the  roll  of  the  court,  it  is  not  eafy  to  deter- 
mine with  precifion  :  in  point  of  effect,  it  would  be  the 
fame  ;  for  the  roll  might  be  amended  by  the  leave  of  the 
juflices,  during  the  term  in  which  the  declaration  or  plea 
was  entered,  and  it  mull,  at  any  rate,  be  entered  on  the 
roll  as  of  that  term ;  in  both  which  cafes  the  roll  be- 
came  after v/ards,  in   confi:ru(5tion  of  law,  a  record  :   fo 


c  Rait.     1A7.       Whenever   It   is  moft  of  the  records  in  that  collec- 

xiecefTary  to  il'.uftrate  v.hat   is  here  tion  being  of  the  period  of  which 

faid  on  the  doiTcrine  of  pleading,  wc  v/e  are  now  fpeaking. 
Hull  make  ufe  of  Rattell's  Eatrieoi 
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that  the  power  the  juflices  exercifed  over  the  roll  during    CHAP.  XXiir. 

the  term  is,  on  one  hand,  fiifficientto  Ihevv  the  pcfiibility     hlnry  vr. 

of  making  the  amendment  of  pleas   without  reforting  to        tDW.  iv. 

the  fuppofition  of  there   being   paper-pleadings  ;  and  the 

different  conftru6lion  the  judges  put  upon  the  fame  roll  of 

parchment,  after  and  during  the  term,  fatisfies  us,  that  to 

confcitute  a  record,  there  was  not  required  a  tranfcript  from 

anylefs  folemn  paper  or  parchment,  to  one  that  was  more  fo. 

If  we  were  to  judge  from  the  reports  of  this  period,  in 

which  there   is   frequent  mention  of  the  roll,    with   the 

above  diftin^ftion  of  the  fame  parchment  being  a  roll  in  the 

term,  and  a  record  afterwards,  without  any  allufion   that 

could  induce    one  to  fufpeft  the  pleadings  were,  in   any 

ftage,    to    be    fought    for    elfewhere,    we    cannot    help 

adopting  the  above  opinion  ;  which  likewife  feems  to  be 

rendered  more  probable,  when  it  is  confidered,  that  neither 

paper  nor  parchment  was  then  an  article  to  be   confumed 

fo  profufely  as  now-a-days,    in  multiplying  copies  ot  the 

tranfitory  nature  thefe  mufl:  have  been. 

It  feems  therefore  areafonable  conje<Elure,  that  when- 
ever pleading  ore  tenus  went  out  of  ufe,  it  became  the 
pra6tife  for  the  counfel  to  enter  the  declaration  or  plea 
upon  the  roll,  in  the  office  of  the  prothonotary ;  that  the 
counfel  of  the  other  party  had  accefs  to  it,  in  order  to  con- 
cert his  plea,  or  take  his  exceptions  to  it ;  and  that,  when 
thefe  were  to  be  argued,  the  roll  was  brought  into  court, 
as  the  only  evidence  of  the  pleading  to  be  referred  to. 
This  courfc  was  certainly  attended  with  fome  difficulties, 
and  led  to  the  expedient  of  putting  the  pleadings  into 
paper,  and  handing  this  paper  from  one  party  to  the  other, 
the  entry  on  the  roll  being  deferred  till  the  end  of  the 
term  ;  an  improvement  which  greasy  facilitated  the  peru- 
fal  and  correction  of  pleadings,  both  of  the  party  and  his 
adverfary,  and  made  the  affair  of  amendments  more  Q^(y 
and  decorous  than  in  the  old  method,  which  muft  deface 
the  roll.  But  this  could  not  be  indulged,  till  a  period  ar- 
rived 
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rived  in  which  To  iifeful  a  commodity  as  paper  was  become 
cheaper  and  more  common  ;  and  alter  all  it  muft  be  con- 
fefled,  whatever  advantage  might  be  attained  by  the  con« 
venience  of  paper-pleadings,  the  old  method  had  fimplicity 
to  recommend  it ;  for  the  declaration  or  plea,  when  once 
entered  on  the  roll,  anfwercdallthepurpofes  of  paper- plead- 
ing during  the  term,  and  of  a  record  afterwards. 

To  return  to  the  declaration,  and  its  form.  As  the  de- 
claration was  to  fet  out  with  a  recital  of  the  original  writ,  it 
is  plain,  that  where  the  writ  was  to  attach  the  defendant,  it 
fhould  begin,  B.  attachiatus  fuit  ad  YejpQndendum,  bV. 
The  general  rule  for  framing  a  declaration  was,  that  after 
fetting  forth  the  nature  of  the  action,  as  was  done  by  the 
recital  of  the  writ,  it  fliould  flate  the  time  and  place,  and 
the  caufe  of  action  ;  in  which  fhould  be  comprehended 
how,  and  in  what  manner,  the  a6lion  accrued;  and,  laftly, 
the  conclufion,  in  which  the  plaintiff  averred  his  damage, 
and  offered  to  prove  his  fuit.  RefpeQ:ing  the  degree  of 
accuracy  with  which  all  this  fhould  be  flated.  It  was  a  rule, 
founded  on  flat.  36  Ed.  III.  c.  15.*  that  a  declaration  fhould 
not  abate  for  want  of  form,  fo  as  it  had  matter  of  fubflance, 
nor  fhould  it  abate  for  furplufage'^.  In  mixt  and  real 
actions,  the  plaintiff  v/as  not  to  count  of  the  day,  year, 
and  place,  as  in  perfonal  anions'".  If  there  was  any  de- 
fed  in  the  declaration,  the  writ  likewife,  as  well  as  the  de- 
claration, was  abated  s. 

The  plea  of  the  tenant  or  defendant  begun  with  the 
defence,  which  varied  according  to  the  nature  of  the  action 
or  the  plea  ;  that  is,  whether  it  was  firft  to  the  jurifdidlon, 
next  to  the  perfon,  then  to  the  count,  and  then  to  the 
writ,  all  which  were  called  pleas  in  abatement  \  or,  iaflly, 
to  the  afliion,  which  was  called  a  plea  in  bar. 

Thus  in  fome  a6tions,  as  in  affife,  dower,  darrein 
frefentment^  mortaunceflor,  per  qua  fervitia,  attaint,  and 


*  Vid.  ant.  vol.  II.  450. 

*  5  Hen.  VI.  25. 


^  pHcn.  VI.  115.  i5. 
s  35  Hen.  VI.  40, 
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fclre  facias,  the  defence  was,  "oentt  et  dicit.  In  others,  as 
in  every  writ  of  prcecipe  quad  reddat,  of  intrufion,  ayel, 
efcheat,  and  the  Hke,  the  defence  was,  'venit  et  defendit  jus 
fuum  quandoy  &c.  In  others  it  was,  venit  et  defendit  vim 
et  injuriam  quando,  *  i^c.  as  in  debt,  accompt,  detinue, 
covenant,  trefpafs,  trefpafs  upon  the  cafe,  ejectment,  72e 
injufie  vexes,  partition,  qiiare  impedit,  quo  jure,  replevin, 
refcous,  recaptione  averiorum,  parco  Jra^o,  re^o,  ratio- 
nahili  parte  bonorum,  rationahilibus  ejloveriis,  aStions  of 
debt  or  trefpafs  given  by  ftatute,  adlions  of  waf?e,  and 
other  perfcnal  and  mixt  adlions.  In  other  acStions  the 
defence  was  more  fpecial :  thus  in  a  writ  of  right  quando 
dominus  remiftt  curiam  the  defence  was,  venit  et  defendit 
jus  prcediSli  petentis  et  feifnam  fuam  quando,  ^c.  /^gain, 
in  the  writ  de  nativo  habendo  the  defence  was,  vc77it  et  de~ 
fendit  jus  fuum  et  oninem  nativitate?n  qua?ido,  ^c.  In 
others  it  was  ftillmore  fpecial;  as  in  a  prohibition  upon  the 
ftatutcs  of  Richard  II.  and  Henry  IV.  it  v.'as,  venit 
et  defendit  vim  et  injuriam  quafido,  Uc.  et  cmnem  contempt 
turn,  et  quicquid,  l^c. :  the  fame  in  a6lions  upon  iheflatutcs 
of  maintenance  and  labourers^.  Thofe  defences,  however, 
that  were  moft  fpecial,  were  much  contracted  from  the 
form  of  defences  in  the  reign  of  Henry  III.  when  it  was 
ufual  to  fet  forth  verbatim  the  remaining  part  of  the 
defence,  which  now  was  fignlfied  by  the  et  caterai 

The  foregoing  were  called  full  defences,  to  cidinjuini 
them  from  a  half  defence,  which  confifted  in  cicfmg  the 
defence  without  adding  the  words  quando,  Isfc.  Thus  in 
pleas  to  the  jurifdiction,  or  to  the  perfon,  the  defendant 
could  only  make  a  half  defence  ;  for  if  he  added  the  words^ 
quando,  t^c.  the  jurifdiction  and  ability  of  the  perfon  would 
be  thereby  admitted  '\  Again,  a  mifnomer  was  to  be 
pleaded  before  any  defence  at  all*". 
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»  »td.  IV.  ,5.     40  Ed.  111.35. 
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CRAP.  xxm.  After  the  fubftance  of  the  plea  was  ftated,  the  next 
HENRY  VI.  poiiit  was  to  conclude  it  in  proper  form.  Thus  it  was  to 
EDV/.  iv»  conclude  either  to  the  jurifdidion,  to  the  writ,  to  the 
count,  or  to  the  a6iion.  If  the  defendant  pleaded  to  the 
writ,  and  concluded  to  the  a6lion,  it  would  be  repugnant 
and  bad,  becaufe  by  the  conclufion  he  admitted  the  writ  r 
the  fame  if  he  pleaded  to  the  jurifdidion,  and  concluded 
to  the  writ".  Yet,  on  the  contrary,  if  the  plea  was  to  the 
a<5lion,  and  the  conclufion  to  the  writ,  the  pl.a  would  be 
taken  for  a  o;ood  one  in  bar  ". 

The  commencement  therefore  and  the  conclufion  of  a 
a  pica  might  be  in  fome  or  other  of  the  following 
ways.  If  to  the  adlion,  Et  pr adieus  B.  per  attor?iatum 
juum  venit  et  dejendit  'vim  et  injur iam  quajido,  ilfc.  Et  dicit 
qnod  ipfe  de  debito  pra;di^o,  i^c.  onerari  nan  debet,  quia 
dicit,  ifc.  Et  hoc  paratus  eji  verificare,  nnde  petit  judiciian 
ft  prtedi^us  A.  aSiioncm  fuam  pradi^am  verjus  eutn  habere 
debeat,  is'c.  If  to  the  writ,  Et  pr adieus  B,  ijenit  et  de- 
jendit 'ulm  et  injuriam,  et  petit  judicium  de  brevi  originali 
Icquela  pradi£la,  quia  dicit,  &c.  Et  hoc  paratus  ejl  verifi^ 
care,  wide  petit  judicium  de  bremillo,  et  quod  breve  caffetur 
ISc.  If  to  the  declaration,  the  alteration  was,  mutatis 
mutandis,  judicium  de  narratione,  and  quod  narratio  cajje^ 
iur  °.  A  very  material  part  of  the  conclufion  of  a  plea 
was  the  general  averment,  or  paratus  eJi  verificare ;  and 
this  was  required  in  all  pleas,  replications,  or  other  pleadings 
containing  matter  of  affirmation.  But  a  plea  that  was  the 
general  ifiue,  or  in  the  negative,  ought  not  to  be  averred. 
The  nature  of  replications,  rejoinders,  and  the  other 
pleadings,  wherever  they  differed  from  a  plea  in  the 
form,  will  be  better  feen  in  what  will  hereafter  be  faid  upon 
the  different  parts  of  pleading. 

The  orreat  obie£l  of  pleadino;  beinji;  to  bring  thequeftlon 

Of  ar^umenta-       ,  °,  -'.  .  .  .  ,. 

tWi  pleading.        between  the  parties  to  a  certam  pomt,  it  was  expedient  to 

""  37  Hen.  VI.  48.  »  37  Hen.  VI.  24.  •  Rad.  paflim. 
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hold  the  plaintiff  and  defendant  to  a  flr'iQ:  way  of  ftating  CHAP,  xxiir. 
his  allegations,  fothat  theadverfary's  plea  might  be  anfwer-  henry  vi. 
ed  directly  and  plainly,  without  leaving  the  fenfe  to  be  col- 
lected by  argument  or  inference.  Thus  it  was  held,  that 
in  trefpafs  for  depafturing  the  plaintiff's  grafs,  it  was  not 
fuffiicient  for  the  defendant  to  fay,  non  depafcit  Jierbas,  for 
this  they  would  call  an  argumentative  plea^  which  the  law 
would  not  allow ;  but  as  it  meant  that  the  defendant  was 
not  guilty  of  the  charge,  he  fhould  be  compelled  to  fay  fo, 
in  the  formal  and  eftablilhed  plea  of  non  culpabilis  p.  Again, 
in  trefpafs  for  entering  a  garden,  and  where  the  defendant 
pleaded  that  there  was  no  fuch  garden,  this  was  held  to  be 
argumentative;  and  as  it  amounted  to  the  general  iffue,  the 
defendant  was  driven  to  plead  non  culpabilis  *^.  Thefe  might 
feem  to  be  prejudices  in  favour  of  an  eftabli(hed  form  of 
words,  rather  than  inftances  where  great  precifion  was 
effected  by  rejecting  fuch  argumentative  anfwers.  The 
moft  common  inftance  in  which  argumentative  pleadinig^ 
feemed  to  miflead  and  confound,  was  where  fome  fpecial 
matter  or  circumflance  was  (lated,  and  the  other  party. 
inftead  of  a  direct  denial  of  it,  fet  up  fome  contrary  cir- 
cumflance, as  apparently  incompatible  with  ir,  and  there- 
fore in  effe6l  amounting  to  a  denial ;  as  where  it  v/as  plead- 
ed that  a  perfon  was  refident  at  B.  and  it  was  replied  that 
he  was  refident  at  /."■ ;  or  where  it  was  pleaded  that  one 
of  the  defendants  was  dead  before  the  writ  purchafed,  to 
which  it  was  replied  that  he  was  alive  ^ ;  or  where  a  defen- 
dant was  declared  againft  as  executor,  and  he  pleaded  that 
the  party  died  intefl:ate^  All  thefe  were  pronounced  fuch 
pleadings  as  the  law  would  not  allow,  tho'  they  had  been 
very  common  in  the  reign  of  Edward  III  ",  and  were  then 
the  occafion  of  much  difficulty.  For,  without  confidering 
the  want  of  precifion  in  fuch  allegations,    it  was  a  great 


p  ^^  Hen.  VI.  37. 
1  10  Hen.  VI.  \6. 
r  19  Hen.  VI.  1. 


»  1 9  Hen.  VI.  4. 
*  aoHen.  VI.  i. 
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CHAP,  xxili.  difficulty,  when  an  Iflue  depended  upon  two  affirmatives, 
to  decide  from  which  place  the  venue fhould  come,  whether 
from  the  place  alledged  by  the  plaintiff,  or  that  alledged  by 
the  defendant.  This  and  other  confequences  from  this  old 
way  of  pleading,  had  induced  the  courts  of  late  to  lay  it 
down  as  anile,  that  every  affirmative  in  pleading  Jhould  be 
anfwcred by  an  exprefs  negative^.  Conformably  with  this 
rule,  the  above  pleas  ought  to  have  gone  on,  and  concluded 
with  a  denial  of  the  adverfary's affirmative  allegation,  which 
was  ufually  done  by  an  ab/q-^  hoc,  ox  fans  ce,  or,  as  they  more 
commonly  called  it,  a  traverfe.  The  effect  of  this  was, 
that  whatever  new  matter  was  ftarted,  the  pleadings  could 
not  go  on  without  an  iffiie  being  foon  raifed,  to  be  decided 
either  by  the  court  or  a  jury. 

Thus  where  the  declaration  was  for  rent  for  the  occu- 
pation of  twenty  acres  of  land,  and  the  defendant  pleaded 
a  leafe  for  twenty  acres  and  twelve  more,  he  was  bound  to 
traverfe  the  leafe  for  twenty  acres  >'.  When  the  plaintiff 
claimed  an  annuity  by  prefer  ipt  ion,  and  the  defendant  pleaded 
an  annuity  by  grant,  he  wa^  to  traverfe  the  annuity  by  pre- 
fcription  ^.  Where  a  plaintiff  claimed  title  to  an  advowfon 
in  grofs,  and  the  defendant  fet  up  a  next  prefentatlon,  he 
ought  to  traverfe  the  advowfon  in  grofs  ^  Notwiihftand- 
ing  it  was  now  confidered  as  a  general  rule  that  two  affir- 
matives could  not  make  an  iffue,  there  ftill  remained  fome 
veffige  of  the  old  forms,  which  were  now  taken  as  excep- 
tions to  that  rule.  Thus  if  it  was  averred  that  the  defen- 
dant was  of  full  age,  there  needed  no  traverfe  that  he  was 
not  within  age  ^.  If  no  negative  went  before,  an  affirma- 
tive would  be  fufficient  without  a  traverfe  :  thus  the  plain- 
tiff might  Aiy,  that/.  .S*.  who  appears,  is  /.  S.  of  D.  and 
the  party  fued  is  intended  to  be  /.  S.  of  C.  without  a  tra- 
verfe ^  ;  and  fome  other  cafes  ftill  ex i (led,  where  the  iffiit 
was  held  fufficient  without  a  traverfe, 


*  1 8  Hen.  VI.  8.  9,  lo. 
y  32  Hen.  VI.  3.b. 

*  1%  Hen.  VI.  4,  5. 


■  35  Hen.  VI.  33,  34, 
^  19  Hen.  VI.  54. 
*^  33  Hen,  VI.  10. 
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This  was  the  general  Idea  upon  which  a  traverfe  was  In- 
troduced ;  and  when  the  matter  pleaded  confifted  of  one 
fa(5l  only,  the  appHcatlon  of  it  was  obvious  and  eafy  ;  but 

^  where  a  ^plea  alledged  feveral  fa6ts  and  circumflances,  it 
was  a  confideration  of  no  fmall  difficulty  to  decide  which 
of  them  fhould  be  picked  out  by  the  traverfe  as  the  main 
point  to  be  denied,  and  of  courfe  to  red  the  iffue  upon. 
Much  argument  arofe  upon  a  doubt  of  this  fort,  where  a 

jormcdon  in  dijcendre  was  brought  on  a  gift  to  the  father 
and  mother  of  the  demandant  in  tail.  The  tenant  pleaded 
that  he,  long  before  the  donors  had  any  thing  in  the  land, 
was  feifed  thereof  in  his  demefne  as  of  fee ;  and  being  fo  feifed 
and  being  within  the  age  of  twenty  one  years,  he  infeofPed 
the  donors,  to  have  and  to  hold  to  them  and  their  heirs  ; 
and  the  donors  being  fo  feifed  made  a  gift  to  the  donees  In 
tail,  who  had  iffue  the  demandant  and  died  ;  and  that  the 
tenant  being  within  age  entered,  by  force  of  which  entry  he 
was  feifed  in  his  remitter,  and  fo  he  demanded  judgment  of 
the  action.  To  this  the  demandant  replied,  that  the  donors 
made  the  gift  to  the  donees,  as  had  been  dated  in  the  decla- 
ration, fans  ce  that  the  tenant  Infeoffed  the  donors  in  the 
manner  they  had  pleaded.  It  was  objecled  to  this  replica- 
tion, that  the  feoffment  was  only  the  conveyance  to  the  bar, 
and  that  it  was  not  the  conveyance,  but  the  matter  and 
fubftance  of  the  bar  which  fhculd  be  traverfed,  confcflcd, 
or  avoided  ;  and  there  was  great  debate  whether  the  fciftn 
or  the  fee  ffment  fhould  in  this  cafe  be  traverfed  :  hut  the 
court  held  the  feoffment  to  be  the  fubdance  of  the  bar,  and 
therefore  that  It  was  properly  traverfed  ^, 

This  v/as  a  quedion,  whether  2.  fcijin  or  7i  feoffment  was 
the  proper  point  to  be  traverfed  :  in  the  fame  year  we  find 
a  cafe  where  the  like  doubt  arofe  between  a  diffcifm  and 
^f-offment.  In  trtCpaCs  quare  c/aufum  fregii,  the  defendant 
pleaded  that  one  Richard  R^awlins  was  feifed  of  the  fame 
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HENRy'vi'       ^'"^"^  ^"  ^^^  »  ^"^  ^^  gave  colour  to  the  plaintiff  by  the  faid 
LDW.  IV.         Richard,  and  faid  the  plaintiff  entered,  on  whom  the  defen- 
dant re-entered,  and  committed  the  trefpafs.  To  this  the 
plaintiff  replied,   that  true  it  is  that  Richard  was  feifed  in 
his  demefne  as  of  fee  ;  but  being  fo  feifed,  he  infeoffed  one 
Peter  Bennet  in  fee,  by  force  of  which  he  was  feifed,  and 
upon  him  the  faid  Richard  entered  againll  his  own  feoff- 
ment,  and  diffeifed  the  faid  Peter  ;  and  the  faid  Richard 
being  fo  feifed,  made  the  feoffment  to  the  defendant  as  he 
fuppofed,  upon  whom  the  faid  Peter  entered  and  was  feifed 
in  fee,  and  being  fo  feifed  infeoffed  the  plaintiff.     To  all 
this  the  defendant  made  no  other  rejoinder,   than  that  the 
faid  Richard  did  not  diffeife  the  faid  Peter.  It  was  objeded 
by  the  plaintiff,  that  this  traverfe  was  not  properly  taken, 
becaufe  the  diffeifm  was  not  the  force  of  the  title,  but  the 
feoffment  made  to  the  perfon  whofe  eftate  the  plaintiff  had 
before  the  feoffment  to  the  defendant.  This  feoffment  they 
faid  was  the  force  of  the  title,  and  the  diffeifm  only  the 
conveyance  to  it.  It  was  alledged  in  the  argument  on  one 
fide,  that  the  common  praftice  had  been  to  traverfe  the 
feoffment  :  it  was  as  ftrongly  contended  on  the  other  fide, 
that  it  had  never  been  fo  adjudged ;  but  that,  on  the  con- 
trary, it  had  been  determined  that  the  traverfe  of  the  dideifin 
was  the  proper  pleading.     To  this  effe(5t  indeed  we  find 
a  rule  laid  down  fo  far  back  as  9  Hen.  VI.  which  fays,  that 
■wherever  a  diffeifm  was  alledged  in  a  bar  or  replication,  it 
fhould  always  be  traverfed^  Afterwards,  indeed,  itwaslaid 
down  by  Needham,  that  the  traverfe  might  be  either  to  the 
feoffment  or  the  diffeifm  ^ ;  and  in  the  prefent  cafe  they  held 
the  traverfe  to  the  feoffment  to  be  good  ^^  without  any  re- 
gard to,  or  indeed  mention  of  the  above  rule  ;  and  left  it  for 
after-times  to  reconcile  thefe  difference?,  by  holding,  ac- 

^Scicn.de  Plead.  355.  '  Long,  5  E«i.  IV.  135,  137.         sibid.  138. 
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either  traverfe  was  eood. 

^  KENRY  vr. 

When  pleadings  were  long  and  fpecialj  theyofcourfe  tDW.  iv. 
drove  one  of  the  parties  to  a  traverfe,  and  occafions  were 
continually  furnifhed  to  enquire  what  matters  were  tra- 
verfable  and  what  not,  whether  in  pleas  or  in  declarations. 
This  made  one  ot  the  nicefl;  and  mofl:  curious  parts  of  the 
fcience  of  pleading.  To  enter  minutely  into  it  would  carry 
us  too  far :  from  what  has  been  already  faid,  it  appears 
that  a  traverfe  fhould  be  directed  to  that  which  is  the  fub- 
fiance  and  matter  of  the  title  ;  hut  fuch  was  the  fubtilty 
with  which  points  of  law  were  treated,  that  this  general 
rule  flood  in  need  of  many  auxiliary  ones  to  aflld  the  mind 
in  judging  of  the  particulars  that  fhould  or  fliould  not  be 
traverfed. 

The  fame  love  of  precifion  which  induced  the  courts  (o 
difcountenance  argumentative  pleadings  led  them  to  pafs  a 
like  judgment,  and  with  the  fame  juftice,  on  what  was  called     A  negative  preg- 
a  negative  pregnant.     An   inflance  of  this  may  be  Teen, 
where  in  an  action  on  the  cafe  againft  an  innkeeper,- for 
goods  loft  by  his  default,  the  defendant  pleaded  that  they 
■were  not  taken  by  his  default ;  which  anfwer  was  conflrued 
to  be  a  denial  pregnant  wlih  an  admiiTion  that  they  might 
be  taken,  tho'  not  by  his  default ;  and  therefore  the  court, 
in  that  cafe,  compelled  the  defendant  to  plead  the  fpecial 
matter^.     Again,  where  an  a(5lion  was  brought  againft  a 
man  for  burning  the  plaintiff's  houfe  by  negligently  keep- 
ing his  fire,  the  defendant  pleaded  that  the  lioufe  was  not 
burnt  by  his  default  in  keeping  his  fire  :  this  was  held  a  ne- 
gative pregnant,  for  the  fame  reafonas  the  beforcmentioned 
plea  '.     1  here  feems  therefore  to  be  this  fort  cf  affinity 
between  an  argumentive    plea  and  a  ncg^ative   pregnant  ; 
that  as  the  latter  is  a  negative  pregnant  with  an  affirma- 
tive, fo  is  the  former  an  affirmative  pregnant  with  a  nega- 

''  zt  Hen.  VI.  28,  39.  '  i8  Hen.  VI.  7 
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tlve  ;  and  the  cure  for  both  is,  in  moft  cafes,  to  add,  or  st 
lead  to  fubftitute,  a  dire^  denial  of  the  fubflance  and  git 
of  the  plea  or  declaration  which  is  to  be  anfwered. 

If  the  courts  would  not  admit  a  plea  that  did  not  diredly 
anfwer  the  adverfary's  allegation,  neither  would  they  allow 
one  that  contained  a  multiplicity  of  matter,    to  each  of 
which  a  diflin6t  anfwer  ought  to  be  made  :  fuch  was  called 
a  double  plea.     Thus  where  baftardy  w^s  pleaded  as  to  one 
acre,  and  jointenancy  as   to  another,   this   plea  was  held 
double,  becaufe  baflardy  went  to  both''.     Again,  where  a 
defendant,  in  avoidance  of  a  bond,  pleaded  imprifor-ment  at 
onp  place,   and  detainer  till  he  made  an  obligation  at  an- 
other, this  was  held  doubled  In  debt  for  four  marks  of  rent, 
the  defendant  pleaded  firfl:  that  one  only  was  due  ;   and  fur- 
ther he  pleaded,  as  to  part  a  tender,  and  as  to  the  remainder 
an  entry  before  the  day  :  this  was  held  double  '".  The  remedy 
tn  this  and  other  cafes,  where  the  party  thought  he  had 
more  points  than  one  toobje6t,  and  he  would  not  willingly 
preclude  himfelf  of  one  by  flating  only  the  other,   was  to 
fct  forth  that  one  in  a  protejlatioit. 

There  were  cafes  where  multiplicity  of  matter  might 
be  ilated  without  the  charge  of  duplicity.     Thus  where 
the  plea  concluded  with  2inon  efi  fa^iim,  all  the  fpecial  rea- 
fons  for  the  deed  being  void  might  precede  ".       Again,  a 
plea  with  a  traverfe  was  not  double,  becaufe  the  traverfe  was 
held  to  wave  the  plea  ©  ;   the  conveyance  to  the  traverfe 
being  no  more  confidered  than  what  was  taken  by  protefta- 
tion.  In  fome  cafes,  however,  double  pleading  wasallowed: 
thus  in  juflification  for  falfe  imprifonment,  twenty  caufes 
might  be  alleJged  without  the  charge  of  being  double  p. 
Again,  in  favour  of  life,   it   was  allowed  in  an  appeal  to 
plead  fome  fpecial  matter,   and  then  to  plead  over  to  the 
felony  ^. 


^  32  Hen.  VI.  33. 
'  37  Hen.  vr.  15. 
-■^  SHcn.  VI.  16.  19. 
=  3S  Hen.  VI.  26,17. 


°  9  Hen.  VI.  25. 
1  7  Ed.  IV.  zr. 
1  22  Ed.  IV.  i^. 
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A  PROTESTATION  was  llkewife  neceflary  where  the    CKAP.^XMil. 
party  would  otherwife  be  concluded  by  force  of  the  plea ;  as       henry  VI. 
if  a  lord    pleaded  nil  debet  to  debt  brought  by  his  villain,        I^l^W.  IV. 
this  would  operate  as  an  infranchifemenr,  becaufe   it  ad- 
mitted him  capable  of  having  property  :  he  might  there-    A  proteftation. 
fore  prote  11  that  the  plaintiff  was  his  villain,  and  for  plea 
fay,  that  he  owed  him  nothing.     For  thefe  reafons  a  pro- 
teftation in  after-times  was  very  fignificantly  termed  **  the 
exclufion  of  a  conclufion/'     The  rule  in  making  a  pro- 
teftation was,  that  it  fhould  not  be  repugnant  to  the  matter 
ilatedby  way  of  plea.  Thus  where  a  defendant  in  replevin 
proteiled  that  he  did  not  take  the  cattle,  and  for  plea  faid 
there  was  no  fuch  vill,  and  then  avowed  to  have  a  return^  ; 
this  was  held  to   be  fuch  a  repugnancy  between  the  pro- 
teftation and  the  avowing  for  a  return^  that  they  could  not 
{land  together.     If  the  plea  was  found  for  the  party  plead- 
ing the  proteftation,  the  proteftation  would  ferve  ;    but  if 
againft  him,  it  would  not  ferve  the  purpofeit  wasdefigned 
for.    Thus  where  a  defendant  in  replevin  avowed  for  rent, 
alledging  that  the   plaintiff"  held  by    homage,    fealty,  and 
rent  ;  and  the  plaintiff  faid  that  he  held  by  the  rent,  and 
nothing  of  the  rent  was  arrear,  and  pleaded  on,  proteftlng 
that  he  did  not  hold  by   homage  ;  there,    if  tiie  plaintiff 
barred  the  defendant  of  his  avowry,  he  fhould  be  excluded 
from   demanding   homage  afterwards.     Again,  where  in 
forger  of  falfe  deeds  the  defendant  took  the  forging  by  pro- 
teftation, andtraverfed  the  publication,  and  that  was  found 
againft  him,  the  proteftation  would  not  aid  him  ^ 

It  was  not  fufficient  that  every  fingle  plea  was  drawn  D'pirturc  la 
with  the  precifion  and  accuracy  above  required,  unlefs  the 
fucceftive  pleas  alledged  by  the  fame  party,  were  purfuant 
to  and  fortified  what  went  before.  It  was  therefore  re- 
quired that  the  matter  firft  alledged  ftiould  not  be  departed 
fjom,  but  that  whatever  was  added  in  the  fubftquent  plea, 

»  ao  Hen.  VI.  z8.  *  9  Hen.  VI,  25.  anJ  59.  33  Hen.  VI.  45. 
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fhould  be  in  fupport  and  aid  of  it,  otherwife  the  plea  was 
bad  :  it  therefore  a  defendant  in  his  bar  (hould  alledge  a  title 
to  ihe  whole  eilate,  and  in  his  rejoinder  he  fhould  make 
title  only  to  a  moiety,  this  was  held  a  departure,  and  as 
fiich  the  rejoinder  was  bad  '.  The  conflrufiion  of  pleas  in 
thefe  cafes  was  very.i^ri(Sl,  as  may  be  feen  in  the  following 
initance.  A  tenant  pleaded  a  devife  to  him  ;  the  plaintiff 
replied  that  the  devifor  was  an  infant ;  to  which  the  defen- 
dant rejoined,  that  infants  might  devife  by  ciiflom  :  this  re- 
joinder was  held  a  departure  from  the  bar,  which  alledged 
a  devife  generally ". 

We  come  now  lo  confider  the  nature  of  colourable  plead- 
ing, -1  device  of  which  we  found  fome  inftances  in  the  reign 
of  Edward  lil.  ^  but  which  was  now  grown  into  a  fettled 
form  of  pleading,  and  was  explained  upon  grounds  and 
principles  that  appeared  fatisfa6lory  to  the  minds  of  lawyers. 
This  pleading  was  ufed  in  aiTifes,  in  writs  of  entry  in  nature 
of  an  afTife,  and  in  trefpafs.  The  matter  fuggefled  in  this 
way  was  always  a  fidlion,  and  owed  its  origin  to  two  cir- 
cumftances :  firft,  a  jealoufy  in  defendants  of  trufting 
certain  fpecial  points  of  defence  to  the  verdi£t  of  jurors: 
and  fecondly,  a  rule  of  law,  ihac  if  fuch  fpecial  points 
amounted  in  faQ:  lo  nothing  more  than  the  general  ifTue, 
thev  fliould  not  have  the  efrecSt  of  taking  the  caufe  from  the 
verdift  of  the  jury  to  the  judgment  of  the  court,  but  the 
d'Jendant  muft  ple^id  the  general  ifliie  in  the  ufual  form  ;  as, 
niil  tort,  mil  diff'-ifTin,  in  aiTife  ;  ne  dijfcija  pus,  in  a  writ  of 
entry  ;  and  not  guiity,  in  trefpafs. 

Thus  fupnoft  A.  had  infeoffcd  B.  of  certain  land,  and 
an  afTife  was  brought  by  a  ilranger  againft  B.  ;  in  fuch  cafe 
the  tenant  would  be  led  by  the  inclination  of  his  own 
mind  not  to  plead  the  general  ifiue,  becaufe  then  the  vali- 
dity of  the  title  and  feoffment  would  be  decided  on  by  the 
jury  ;  but  he  would  endeavour  to  flate  a  fufficient  bar  to  the 
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aiTife,  and  bring  the  quefllon  to  the  opinion  of  the  judges, 
by  fiiying,  that  A.  was  feifed,  and  infeoffed  hin:i,  by  force     ^ts^ry  vT. 
whereof  he  entered,  and  then  he  would  pray  judgment  if       LDW.  iv. 
the  affife  would  lie.     But  here  the  law  would  pronounce 
that  this  plea  was  not  good,  for  it  amounted  to  the  general 
iffue,  which  he  mud  be  compelled  to  plead  in  terms,  or 
the  aflife  would  be  awarded.     The   tenant  therefore,    in 
order  to  attain  the  objcft  of  having  the  matter  decided  by 
the   court,  ufed   to    give  the    plaintiff  colour,   that  is,  a 
colour  of  a^ion,  by  which  it  would  appear   dangerous  for 
the  tenant  to  truft  the  matter,  he  had  pleaded,  to  the  judg- 
ment of  unlettered  men.  Thus,  in  the  above  cafe,  when  the 
tenant    pleaded  that   A.    infeoffed  him,    he    would    add 
further,  that  the  plaifitiff  claiming  by  colour  cf  a  deed  offec^- 
ment  made  by  the  fame  feoffor,  before  the  feoffment  made  to  the 
faid  tencnit    (by  which  deed  no   right  puffed)    entered,  upon 
vjhom  the  faid   tenant  entered;    and  then  he  would  pray 
judgment  if  the  afiife  fhould  pafs :  and  becaufe,  in  this  cafe, 
it    might    appear    doubtful    in    the  minds    of  unlettered 
men,   whether  any  thing  did   or  did  not  pafs   b}  the  firft 
feoffment,  asfuggefted,  the  law  allowed  that  fpecial  matter 
to  conftitute  a  plea  in  bar  fufficient  to  call  upon  the  juds^es 
to  decide  whether  the  prior  feoffment  had  really  fuch  cffccl 
or  not  y. 

I  This  idea  of  giving  colour  was  further  refined  upon  ; 
for  befides  fuggefling  that  the  plaintiff  claiming  by  colour 
of  a  deed  of  feoffment  made  by  a  ftranger  (where  nothing 
really  paffed),  entered  upon  the  freehold  j  they  ufcd  to  add, 
upon  whom  A.  B.  entered,  upon  whom  the  tenant  entered  y 
whereas  there  was  no  more  an  entry  by  J.  B.  than  there 
was  a  feoffment  to  the  plaintiff.  The  reafon  for  this  man- 
ner of  plead'ng  was,  to  protc6l  the  defendant  from  thecon- 
ftruiStion  that  might  be  raifcd  to  his  disadvantage  upon  the 
firff  of  thefe  pleas ;    for  if  the  tenant  by  that  pleading  con- 
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CHAP,  xxiii.  feflfed  an  Immediate  entry  upon  the  plaintiff,  or  an  imme- 
HENRY  Vf  diate  oufter  of  the  plaintiff,  the  confequence  would  be, 
]£,DW.  IV.  that  fhould  the  title  be  afterwards  found  for  the  plaintiff, 
the  tenant  would  be  convifted  of  the  difleifm  by  his  own 
confedlon :  and  becaufe  the  tenant,  though  he  had  no 
right  to  the  land,  might  yet  be  no  difleifor,  it  was  ufual 
to  adopt  the  Ifyle  of  pleading  lafl:  mentioned  for  his 
prpteftion  ^. 

This  is  the  general  idea  upon  which  pleading  cokurably 
was  firfl  reforted  to  and  allowed  by  the  courts.  When 
this  manner  of  pleading  had  once  eflabhfhed  itfelf,  fcvcral 
rules  obtained  for  the  government  of  it,  which,  in  fome 
mcafure,  retrained  the  fancy  of  counfel  in  the  choice  of 
fiich  fi(Slitious  circumifances  as  were  to  be  fuggefted  in 
^  this  colourable  way.  The  principal  of  thefe  rules,  and 
indeed  that  which  fecmed  to  be  of  the  effence  of  colour, 
was,  that  it  fhould  ccnnfl  of  feme  matter  of  law,  or  other 
difficulty  to  the  lay-gents.  For  example,  if  I  bring  an 
alTife  againil:  you,  and  you  plead  that  you  leafed  the  fame 
iand  to  A.  for  his  life,  and  then  granted  the  reverfion  to 
jne,  and  afterwards  A.  died,  and  I  claiming  the  land  by 
virtue  of  this  grant,  to  which  the  tenant  never  atturned,' 
entered  :  or,  if  a  tenant  pleaded  that  he  leafed  to  the 
plaintiff,  and  afterwards  the  plaintiff  furrendered  fuch  leafe: 
in  the  firfl  of  thefe  cafes,  the  lay-gents  were  not  capable  of 
deciding  that  the  grant  was  defective  without  attornment ; 
nor  in  the  fecond,  that  a  furrender  might  be  made  by 
parol.  Again,  if  the  tenant  faid  that  the  father  of  the 
plaintiff  leafed  to  him  for  the  life  of  another,  and  afterwards 
leleafcd  to  him,  and  the  plaintiff,  fuppofing  that  the  father 
died  feifed  of  the  reverfion,  oufled  him  after  the  death* of 
xhecejiui  que  vie-,  this  would  be  a  good  colourable  plea, 
becaufe  the  lay-gents  could  not  determine  how  the  releafe 
enured,  whether  by  way  of  feoffment,  enlargement,  con- 
drnialion,  or    extingulihment   of   eflate.     Again,    if  the 
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tenant  pleaded,  that  the  fa'her  of  the  plaintiff  infeofFed  CHAP.  XXiir. 
him,  and  he  fufF-red  the  father  to  hold  and  occupy  the 
land  at  will ;  or  if  he  pleaded  that  the  plaintiff  claimed  as 
baftard  and  eidcft  ion ;  thefe  were  points  of  difficulty 
which  fhould  properly  be  decided  by  the  court,  and  therefore 
were  good  colourable  fugs^eftions.  But  if  the  tenant  faid, 
that  he  was  feifed  till  the  plain  riff  difleifed  him,  upon  whom 
he  entered,  it  was  ill ;  becaufe  all  men,  however  unlearned, 
know,  that  in  fuch  a  Cafe  the  tenant  was  no  diffeifor :  the 
fame  if  he  faid  that  the  plaintiff  claimed  as  younger  fon> 
becaufe  every  one  knows  the  younger  fon  cannot  inherit 
before  the  elder.  Such  therefore,  as  cafes  perfectly  in- 
telligible to  the  unlettered,  were  adjudged  by  law  improper 
to  be  fent  to  the  jury  on  the  general  iffue  ^. 

Another  rule  refpe6ting  the  matter  pleaded  cohurahly 
was,  that  it  fhould  give  to  the  plaintiff  a  fair  pretence 
on  which  to  fupport  his  a6lion.  Thus,  in  trefpafs  for 
goods,  it  was  neceffary  to  give  a  poffeffion  to  the  plaintiff, 
though  without  title,  becaufe  that  was  a  good  ground  for 
an  aclion  of  trefpafs ;  as  to  fay,  that  the  defendant  being 
in  poffeffion  of  the  goods  as  executor,  the  plaintiff  took 
them,  and  the  defendant  retook  them  ^.  In  trefpafs  for 
taking  goods,  the  defendant  faid,  that  before  the  plaintiff 
had  the  goods,  he  was  poffeffed  of  them  as  of  his  own  pro- 
perty, and  bailed  them  to  A.  to  be  rebailed  to  him  ;  and 
that  A.  gave  them  to  the  plaintiff,  who  fuppofmg  the  pro- 
perty to  be  in  A.  took  them,  and  the  defendant  retook 
them  ^.  A  third  rule  in  pleading  colourably  was,  that  it 
fhould  always  be  given  by  the  defendant  to  the  plaintiff, 
and  always  in  a  plea  in  bar  '^  Such  were  the  principal 
rules  by  which  thcfe  fictitious  fuggeflions  were  meafured; 
and  provided  thefe,  and  fome  others  of  lefs  confequence, 
were  adhered  to,  the  defendant  was  at  liberty  to  Hate 
whatever  happened  to  flrike  his  mind ;    colours  being  as 
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various  as  the  pofiible  ways  in  which  the  fubje£l  in  queftion 
might  be  transferred  and  poflefled. 

It  feems  not  to  have  been  quite  clear  in  what  cafes  the 
defendant  was  required  to  give  colour,  and  in  what  the 
fpecial   matter  of  itfelf  conftituted  a  good  bar.     To  form 
a  judgment  of  this,   we  muft  content  ourfelves  with  fome 
few  determinations,    without  attempting  to  difcover   the 
reafons  upon   which   they  were   decided.     It  is  faid,  that 
where  fuch   matter  was  pleaded   as  bound  the    poffej^ton 
only,  the  defendant  fhould  give  colour;   as  in  cafe  of  a  dy- 
ing feifed,  and   a  difcent  to  the  defendant  ^.     But  where 
the  right  was  bound,  as  by  feoffment  with  warranty,    by 
fine,   and  the  like,  there  no  colour  need  be  given.     Again, 
if  a  defendant  pleaded   libenim  tenementum,   he   need    not 
give  colour,  nor  where  he  juftified  as  fervant  to  one  who 
had  the   freehold^:    the    fame  where  one  juftified  for  a 
diftrefs;    becaufe,    fays  the  book,   where  no  property  was 
claimed,   there   no  colour  need  be  given  s.     It  was  held, 
at  one  time,  that  in  juftification  for  taking  as  wreck,  or  as 
the  goods  of  felons,  the  defendant  fhould   give  colour  ** : 
but  afterwards  it  was  laid  down,  that  in  thofe  cafes,  and  alfo 
in  juftification  for  tythes,  for  waif  and  ftray,  or  as  a  purchafe 
in   market  overt,    no  colour  need  be    given  ^  \    though, 
in  the  cafe  of  goods  fold  in  market  overt,    they  made  this 
diftin<flion :    If   the   defendant  faid   fimply,     that    A.    fold 
them  to  him,  he  need  not  give  colour;    but  if  he  had  faid, 
that   A.  was  pofTelTed  of  the  goods  as  oj  his  proper  goods, 
and  fold  them   to  him,    colour  fhould   be  given ;    becaufe, 
in  this  latter  cafe,  he  fully  ftated,   that  no  property  was  in 
the  plaintiff,    and   therefore  that  he  had  no  colour  of  an 
action  ;   but  in  the  former,  there  might  be  ftili  a  property  in 
the  plaintiff'^ ;    which  diftinclion  feems  analogous  to  that  of 
the  two  cafes  before  mentioned,   where    the    right^    and 
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where  the  poffejjlon  only  was  bound.  For  the  fame  reafon, 
where  a  defendant  pleaded  wardfblp  through  a  ftranger, 
he  was  to  give  colour  '.  If  the  plea  was  lounded  on  an  a£t 
of  parliament,  no  colour  need  be  given  *"  ;  becaufe,  fays  the 
book,  an  a6l  of  parliament  bound  all  parties. 

It  would  be  unneceflary  to  enter  further  into  a  difcuflion 
on  this  obfolete  piece  of  learning,  which  in  a  fubfequent 
period  was  reduced  to  a  more  fimple  form,  and  at  length 
went  quite  out  of  ufe.  In  the  time  of  which  we  are  now 
writing,  this  was  a  very  prevailing  fafhion  of  pleading ; 
and  the  reafons,  that  were  advanced  to  give  it  authority, 
were  thought  to  be  well  founded  :  a  time  came,  when 
thefe  were  lefs  confidered,  and  the  device  of  colour 
appeared  to  pleaders  not  fo  indifpenfably  necefTary.  How 
this  change  in  opinions  operated,  will  be  feen  hereafter. 

Instead  of  taking  upon  himfelf  the  defence  of  the  ac- 
tion, the  defendant,  aswehavefeen,mightcall  in  theafTiftance 
of  another  perfon  to  proted  him  in  bis  defence.  One  way 
in  which  a  defendant  might  protect  himfelf  was  by  voucher^ 
which  was  allowed  only  in  real  a6tions.  This  is  as  antient 
as  any  thing  in  the  practice  of  our  courts,  and  has  already 
been  fo  fully  explained  ",  as  to  need  no  recapitulation. 
The  prefent  pradfice  flood  upon  the  law  in  Bradlon's 
time,  and  the  few  alterations  which  had  been  made  by 
ftatute  in  the  reign  of  Edward  1.  and  fince;  and  to  add 
any  thing  to  the  much  that  has  already  been  faid,  might 
be  thought  an  unneceflary  repetition. 

It  is  not  fo  with  aid  prier,  which  bears  fome  affinity 
with  vouching  to  warranty,  and  probably  was  firft  fug- 
gefted  by  it.  When  an  a6lion  was  brought  againft  a  per- 
fon, who,  though  in  poflcflion  of  the  thing  in  queftion, 
had  not  the  complete  and  intire  property  ;  and  if  judp;- 
ment  paflTed    againft  him,    another  perfon  who  had  right 
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CHAP,  xxiir.  -vvould  be  injured  ;  the  tenant  or  defendant  miglit  pray 
HVNRY  V!  ^^  \vd\t  the  aid  of  fuch  perfon  to  defend  the  fuit.  Thus  a 
fcDW.  iv.  tenant  for  life,  by  the  courtefy,  or  the  Hke,  might  pray 
aid  of  him  in  reverfion  or  remainder,  to  plead  for  him  and 
defend  the  inheritance.  The  entry  of  aid  prier  was 
thus:  Et  pradi^us  tennis  per  attornatum  fnum  ve?iit, 
€t  dicit  quud,  is'c.  (then  the  caufe  of  aid  prayer  was  al- 
ledn;cd)  Et  Jic  pr adieus  tenens  dicit  quod  ipfe  tenet y  et  die  ifn^ 
J)etratisnif  brevis  originalis  pradi^i  querentis  tenuit  tene- 
mentum  pradi/fliim  pro  termino  "uitrt  fiia  remanere  cuidam 
pripfato  B.  et  heeredibus  7nafcu!is  de  corpore  Juo  exewitibuSy 
fthe  quo  idc?n  tencns  non  poteji  tenementum  prcedi^Jitm  cum 
pertincjiUis  in  pfacitum  deducere,  neq  ;  pr^fato  querenti  inde 
ref ponder e.  Et  vETir  avxilium  de  ipfo  B.i^c.  Et  ei 
conceditur,  i^c.  Idco  praceptum  ejl  vicecomiti  quod 
furnmoneat  per  honos  fummonitores  pradicium  B.  quad  fit 
hie  a  die  Pafcka,  ^c.  ^d  jiwgendiim  cum  prafato  tenente 
CimuJy  ifc.  in  rejpondcndo  prafato  querenti  de  prafato  p^a- 
citojty  isfc.  idem  dies  d  at  us  eJl  partibus  pradidiis,  ^c". 
Upon  demand  of  aid,  and  the  prayer  being  granted,  a  ju- 
dicial writ  was  fued  out  by  the  tenant,  called  a  fummons 
ad  auxiliu7idutn ;  at  the  return  of  which,  if  the  prayee  did 
not  appear  or  ciToin,  or  if  he  aft?r  made  default,  judg- 
ment was  entered,  quod  tencns  ad  narraiionem  pradi^i  que- 
rentis fine  prafato  B.  refpondeat. 

A  tj:nant  for  life  had  his  option,  either  to  vouch 
the  reverfioner,  or  piay  him  in  aid  ''.  If  the  remainder 
in  fee  was  to  the  tenant  for  life  and  another,  he  fhould 
have  aid  of  that  others  A  tenant  might  Jiave  aid  of 
a  remainJer-man  in  fee,  without  (liewing  a  deed; 
for  the  feoHjnent  might  be  without  deed  '.  If  aid 
was  prayed  of  a  reverfioner,  who  took  the  reverfion  as 
conufee  of  a  fine,  this  amounted  to  an  attornment  of  the 
prayor  \     Aid  of   the  reveifioner  might  be  had  in  a  writ 
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of  entry,  In  nature  of  an  afTife,  though  not  in  an  rifTife^ ; 
becaufe  the  tenant  was  fuppofed  to  be  in  by  reafon  ot  his 
own  tortious  act. 

We  find  inflanccs  of  aid  granted  in  perfonal  a8:ions,  as  in 
replevin,  trefpafs,  debt,  and  annuity  ;  in  a  fcire  facias, 
in  attaint,  ravilhment  of  ward,  and  ejeftment  of  ward.  If 
another  perfon  was  interefted  in  the  thing  claimed  of  the 
defendant,  there  was  the  fame  reafon  as  in  real  actions 
that  he  fhould  have  the  aid  of  fuch  perfon  to  protefl  his 
prefent  pofTcfTion,  or  title.  Thus,  if  a  writ  of  annuity,  or 
debt  for  arrears  of  an  annuity,  ifluing  out  of  a  benefice, 
was  brought  againfl  the  parfon,  he  might  have  aid  of  the 
patron  and  ordinary  ;  the  two  perfons  who  fliould  have  con- 
curred in  fuch  a  grant,  if  any  was  made,  and  w}io  at  lead: 
were  interefted  that  the  benefice  fhouM  not  be  charired 
with  fuch  a  demand  after  the  death  of  the  prefent  incum- 
bent" :  if,  therefore,  fuch  annuity  was  upon  the  parfo!}'s 
own  deed,  as  this  only  bound  him,  he  could  not  have  their 
aid'^.  Thus  in  a  replevin,  a  tenant  for  life  of  feignory 
might  pray  aid  of  the  reverfioner  ^  ;  and  a  plaintlflf  in  re- 
plevin, being  a  termor,  might  have  aid  cf  the  reverfioner  ^  ; 
becaufe  in  both  thefe  cafes  the  reverfioner  would  be 
charged  with  the  event  of  the  fuit.  Where  a  defendant  in 
trefpafs  juftified  by  commandment  of  one  who  had  the 
freehold,  he  might  have  aid  of  fuch  freeholder '.  In  gene- 
ral, in  perfonal  actions,  it  was  a  rule  that  no  aid  prayer 
fhould  be  had  before  ifTue  joined  ;  but  this  was  liable  to  many 
exceptions,  and  it  was  a  point  of  much  controverly,  when 
aid  fhould  be  allowed  before  ifTue  joined,  and  when  not  ^. 

Aid  of  the  king  was  a  piece  of  leaining  depending  upon 
confiderations  fomewhat  different  from  thofewhich  govern- 
ed the  prayer  of  aid  in  the  cafe  cf  common  perfons.     Li 
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CHAP,  xxiii.     the  firft  place,  as  the  king  could  not  be  vouched,  a  tenant 
HENRY  VI.      "^^^  driven  to  pray  aid  of  the  king  in  all  inftances  where, 
EDW.  IV.        from  the  nature  of  his  eftate,  he  would  be  intitled  to  vouch 
a  common  perfon,  or  to  have  warranty  of  charters  •= ;  and 
in  fuch  cafe,  if  he  loft,  he  would,  as  in  cafe  of  voucher, 
be  intitled  to  recovery  in  value  by  petition  '^.     Aid  of  the 
king  was  therefore  of  two  kinds :   it  was   eiiher   upon  a 
warranty,  and  was  for  the  purpofe  of  recovery  in  value, 
and  then  it  correfponded  with  voucher  ;  or  it  was  founded 
on  the  feeblenefs  of  the  tenant's  eftate,  and  then  it  corre- 
fponded with   the  aid priery    of  which  we  have  juft  been 
fpeaking.     On  this,  as  well  as  other  accounts,  there  were 
feveral  material  differences  between  thepra61:ice  of  praying 
aid  of  a  common  perfon,  and  of  the  king.     Thus  in  the 
former  cafe,  if  it  was  in  an  a£\ion  of  trefpafs,  it  could  not 
be  till  after  iflue  joined  ;  in  the  latter,  it  muft  be  before  *" ; 
'  becaufe  the  king  fhould  not  be  put  to  fupport  an  iflue  that 
was  joined  by  a  common  perfon  ^ 

By  aid  and  voucher,  a  third  perfon  was  introduced  into 
the  action,  through  the  folicitude  of  the  tenant  to  defend 
the  fubje6i:  in  difpute.     If  the  tenant  took  another  part,  and 
appeared  to  defend  faintly  or  collufively,  or  made  default, 
the  perfon  in  reverfion  or  remainder,  or  any  one  otherwife 
interefted,   by  authority  of  certain^  ftatutes  pafled  in  the 
reign  of  Edward  I.   and  extended  in  fubfequent   reigns  s, 
might /jr^^'  to  be  received,  and  defend  his  freehold  or  inhe- 
ritance.    The  entry  in  fuch  cafe  was  as   follows :  Super 
quo  venit  quidam  A.  hie  i?i  curia  in  propria  per/ond,  et  dicit 
quad   diu   ante  die?n   impetrationis   brevis    originalis,    i^c. 
Then  the  record  fet  forth  the  fcifin  in  fee  of  A.  who  leafed 
to  the  tenant  for  life,  the  reverfion  in  fee  continuing  in  A. 
and  then  it  went  on,  Et  dicit  quod  pro  eoquod pradi^us  te- 
ne?2f,  ^c.  in  6revi  pradi(^o  non  petiverunt  auxilium  de  ipfo  A, 
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neq'    ipfum  vocavermit   ad  warrnntizandum,  i^c.  fed  per    CHAP.  XXIIL 
fraudem  et  coUuftonem  inter   ipfos  querent  em  et  tencntem,  in-      j^ENRY  vi. 
tentione  ad  faciendum    ipfum    A.    amittere    i?ide  jus  fuum 
ficie  placitaverunt,  et  hoc  paratus  eft  verificare ;  luide  ex  qui 
idem  A.   'venit  ante  judicium  reddiium  paratus  prajato  que^ 
renti  refpondere,  et  jus  fuum  defender  e^  petit  quod  ad  mitt  A- 
'  TUR  ad defenftonem  juris  fui  ^, 

The  time  of  praying  to  be  received  was,  when  judg- 
ment was  about  to  be  given  for  the  demandani,  without 
further  procefs.  Upon  the  receipt  of  the  reverfioner,  the 
demandant  might  count  againft  him  dc  novo  ;  for  by  the  re- 
ceipt the  former  count  was  waved,  and  no  advantage  could 
be  taken  of  any  defe6l  therein  '\  The  perfon  received 
might  plead  almoft  all  pleas,  and  take  all  advantages  which 
the  tenant  might,  fuch  as  voucher,  aid,  age,  andthelike''; 
but  he  could  not  imparle :  and  if  he  made  default  it  was 
peremptory,  and  judgment.was  entered  againfl  the  tenant, 
without  taking  any  notice  of  the  tenant  by  receipt ;  becaufe 
the  tenant  by  receipt  having  alledged  that  he  was  paratus 
petenti  refpondere,  he  ought  always  to  be  prefent  in  court  \ 
Receipt  was  only  allowed  in  real  a<5lions ;  but  it  had  been 
extended  beyond  the  actions  mentioned  in  the  ftatutes  of 
Edward  L  as  to  wade,  quern  redditum  reddit,  and  many 
others. 

To  all  the  foregoing  prayers  the  demandant  or  plaintiff 
might,  by  way  of  counterpica,  alledge  fuch  matter  as  woulJ 
take  away  the  prayer  of  the  tenant  or  defendant ;  and  the 
vouchee  befides  might  counterplead  the  warranty,  and  fliew 
that  he  was  not  bound  to  warrant  the  land. 

The  common  counterplea  to  aid  and  receipt  was,  that 
the  prayee  had  nothing  in  the  reverfion  the  day  of  the  writ 
purchafed.  It  ufed  to  be  common  for  a  tenant,  after  the 
writ  was  brought,  to  convey  the    efi^te  in  fee,  and  take 
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back  an  eftate  for  life,  fo  as  to  baffle  the  demandiint : 
when  a  tenant  who  had  fo  a6ted,  pleaded  that  he  was  only  te- 
nant for  life,  this  ufed  to  be  replied,  and  would  oufi:  him  of 
his  aid  ;  and  if  replied  to  the  prayer  of  receipt,  it  would  oufl 
fuch  collufive  reverfioner  of  his  receipt ""-.  The  common 
counterpleas  to  voucher  of  warrantywere  fuch  as  are  given 
by  the  ftatutes  of  Edward  I''. 

Another  way  in  which  a  defendant  might  relieve  him- 
felf  from  the  burthen  of  conteftlng  fingly  with  the  plain- 
tiff, was  by  garnijloment  and  interpleader.  The  former  of 
thefe  was  allowed  only  in  the  a6tion  of  detinue  ;  the  latter, 
tho'more  frequently  ufed  in  detinue,  might  likewifebe  re- 
forted  to  in  fome  other  acElions. 

The  practice  of  depofiting  deeds  in  the  hands  of  a  third 
perfon  to  await  the  performance  of  covenants,  or  the  doing 
of  fomea6t,  upon  which  they  were  to  be  re-delivered  toone 
or  other  of  the  parties,  ftill  continued  *,  and  gave  occafion  to 
many  actions  of  detinue,  which  were  brought  againfl  the 
depofitory  of  fuch  writings,  whenever  the  crifis  happened 
for  their  being  demandable,  according  to  the  terms  of  the 
agreement  on  which  they  were  depofited.  It  was  in  thefe 
a(Stion5  that  the  defendant  would  findhimfelf  driven  to  call 
in  the  other  party  to  the  agreement  and  depofit,  that  the 
re-delivery  might  be  made  to  the  perfons  who  had  a  legal 
right  to  call  for  it  from  the  defendant.  Thus  in  an  action 
of  detinue  for  fuch  deeds  delivered  by  the  plaintiff  to  the 
defendant  to  be  re-delivered,  the  defendant  would  plead 
that  they  were  delivered  by  the  plaintiff  and  one  y.  AT. 
upon  certain  conditions,  and  he  did  not  know  whether  the 
conditions  were  performed,  therefore  he  przyed  garnijbment 
(as  it  was  called)  againft  J.  N. ;  that  is,  that  J.  N.  might 
be  fummoned  to  fhew  whether  they  were  :  upon  this  a  fcire 
facias  would  iffue  againft  jf.  N.  who  under  the  name  of 
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garnijhee  became  defendant  to  the  fuit,  the  firil  defendant     CHAP.  XXIII. 
being  confidered  as  out  of  court  by  the  garnifhmc-nt. 

The  entry  upon  the  record  itood  thus :  Et  pradi^us 
defendens  in  propria  per  fond  vsnit,  i^c.  Et  proferendo  hie  in 
curia  cart  amy  i^c.  paratus  ad  deliberandum  cui  vet  quihus 
curia  domini  regis  concederct,  dicit  quod  carta  iLa  die  anno 
et  loco  fupradi^is,  eidem  dcfendenti  tarn  per  pradiftum  que- 
rentem  qudm  quendam  I.  N  unanimi  eorum  ajfcnfu  et  con- 
fenfu,  aqua  manu  liber  at  a  fuit  Jub  cert  is  condttiombus  cuflo- 
dlendis,  et  eidem  querent i  et  I.  N.  aut  ecrum  a-teri  Jub  condi- 
tionibus  illis  reliberandamy  fed  utrUm  ccnditionis  iVa  ex  parte 
pradiSli  I,  N.  adimpleta  funt  necne,  dicit  qiwd  ipfe  om?iino 
igmrat.  Et  petit  quodpradiclus  I,  N,  inde  p  i-  m  a  u  n  r  at  ur 
et  ei  conceditur^  i^c.  Idea  praceptum  ejl  vicecoiiitij  c^uod  per 
probos,  tfjc.  fcire  facial  prafato  I.  N.  quod  ft  hie  m  o61ahisy 
i^c.  ojlenfurus,  l^c.  quare  carta  pradi^ia  prafdo  querenti 
liber ari  non  debeat  f,  ^c.  Idem  dies  datus  eji  partibus  prcS" 
di^is  hie,  (^r  ». 

When  the  garnifhee  appeared,  he  was  to  plead  ;  and 
many  queftions  arofe  upon  what  the  garnifhee  might  plead, 
and  what  not.  It  was  very  early  fe'tled,  that  he  fhuuld  not 
plead  a  milhomer  of  himfelf  in  the  fcire  facias  p  ;  nor  fhould 
he  plead  in  abatement  of  the  writ  of  detinue,  becaufe  it 
was  in  effect  his  own  writ,  he  being  a  party  of  the  bail- 
ment "i;  and  yet  he  was  allowed  to  plead  excomniuniciition 
of  the  plaintiff',  or  releafe  of  all  a6lions  ^  He  was  not  to 
have  oyer  of  the  declaration,  ujilcfs  he  appeared  at  the  firft 
day ;  and  he  was  not  to  be  declared  againil  afrefh,  nor  could 
plead  to  the  writ  or  declaration,  if  admitted  by  the  defen- 
dant ^  He  mi;^ht  not  plead  foreii;n  matter,  but  only  in 
cafes  apparent,  as  amicus  curia ".  If  the  dtfenilant  had 
flated  what  the  conditions  were  on  which  the  deed  was  to  be 


»  Raft.  2IZ. 

«  20  Hen.  Vr.  28. 

»   3  Hen.  VI.  37. 

»   3  Hen.  VI.  50. 

^  3  Hen.  VI.  40. 

«  9  Hen.  VI.  38,  39. 

»  Ibid. 

Vol.  III. 

Gg 

delivered. 


450 


HISTORY    OF    THE 


CHAP.  XXIII. 

HENRY  VI. 
EDW.  JV. 


Of  Interpleader. 


delivereil,  or  be  admitted  thofe  alledged  by  the  plaintifF,  tbc 
garniiliee  could  not  vary  from  them,  and  alledge  different 
conditions ;  but  if  the  defendant  alledged  certain  conditions 
generally,  then  the  garnlfhee  might  fhew  them  fpeclally'^. 
The  remedy  for  the  garniftiee,  if  he  conceived  the  condi- 
tions to  be  different,  v/as  to  bring  a  new  a£lion  againft  the 
defendant ;  and  then  the  conditions  might  be  contefted  be- 
tween the  two  plaintiffs  by  interpleading,  as  will  be  fhewii 
prefently  ^. 

If  the  plaintiff  fucceeded  In  his  a£lion,  the  judgment 
againft  the  defendant  was  to  recover  the  deed,  which 
had  remained  in  the  cuflody  of  the  court  to  abide  the  deci- 
fion  of  the  fuit,  and  againft  the  garnifhee  for  damages  in 
the  delay  occafioned  by  his  plea:  if  he  failed,  the  garniftiee 
would  have  damages  againft  him  ^.  The  execution  of  the 
garniftiee  was  only  of  his  goods,  chattels,  and  land,  and 
not  of  the  body,  becaufe  he  was  not  a  party  to  the  original 
wrlt^.  If  the  plaintiff  replied  to  the  defendant's  prayer, 
that  the  deed  was  delivered  by  himfelf  alone,  and  traverfed 
the  delivery  by  him  and  the  ftranger,  this  would  prevent  the 
garnifliment ''.  The  plaintiff  might  reply  to  the  plea  of 
the  garniftiee,  but  not  the  defendant,  as  he  was  out  of 
court  ^  Garnlftiment  might  be  had  againft  executors,  as 
well  as  the  principal  who  made  the  bailment.  It  could  not 
be  had  againft  a  mere  ftranger,  but  muft  always  be  preceded 
by  an  allegation  of  privity  to  the  bailment  ^. 

If  the  two  parties  who  concurred  in  the  bailment  to  the 
defendant,  brought  feveral  a6lions  for  the  deed,  then  the 
refource  of  the  defendant  was  in  praying  that  the  two 
plaintiffs  might  interplead.  This  was  upon  allegations 
fimilar  to  thofe  made  in  the  cafe  of  garnlftiment ;  and  the 
entry  was  thus :  Et  pradi^us  defendens  per  attornatum  fuum 
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venitf  et  tam  ad  fe^amprxdi^i  A.  qitdmad  fe^am  pradicli 
B.  defendit  vim  et  injuriam  quando.  Sec.   Et  proferendo  hie 
in  curia  pradi^um  fcriptum  obligatoriiim  paratus  ad  delibe- 
randum cui  pradi^orum  A.  et  B.  curia  Kic  concederet,  dicit 
quod  fcriptum  illud  eji  idem  fcriptum  quod  uterq\  pradicio- 
rum  A.  et  B.  verfus  eum  exigit,  et  quod,  &c.  as  in  the  former 
precedent.  Et  petit,  qulid pradi^us  A.  et  B.  fuper  Jiberatione 
fcripi crum  pradi^orum  inter  ^oj"  i  N  t  E  r  p  L  A  c  I T  E  n  t  ,  d^c. 
Idea  confderatum  eJi,  qubd  pradi^lus  A.  et  B.  fuper  libera- 
tione  fcriptorum  pradi^orujn  habcnda  interplacitenty   &rc.  Et 
di^um  ef  per  curiam  prtef at 0  B.quod prcejato  A.  ad  brcue  et 
7iarrationem  fuam,  de  eo  quod  ide?n  A.  inde  prius  rtarravity 
refpGtideat,  &c  ",    It  was  held,  upon  fuch  interpleader,  that 
the  perfon  whofe  ,writ  was  of  the  prior  date,  (hould  be  the 
plaintiff,  and  the  other  plaintiff  fhould  anfwer  his  writ  and 
declaration,  and  fo  become  defendant  ^.     If  they  were  of 
the  fame  date,  then  he  who  iirft  came  and  demanded   ari 
anfwer,  or  he  whom  the  court  pleafed  to  ailign,  became 
plaintiffs. 

It  was  reafonable,  where  the  defendant  was  a  mere  de- 
pofitary  of  a  deed,  in  which  the  two  perfons  who  agreed  in 
making  him  the  truftee  were  interelled,  that  he  (hould  not 
be  harraffed  by  both,  but  be  allowed  to  call  on  the  court  to 
award,  tha^t  they  {hould  conteft  the  points  in  difpute  between 
themfelves.     But  there  were  cafes  where  a  perfon  poffeffcd 
of  a  deed  might  be  Hable  to  the  actions  of  two  or  more 
perfons  for  the  detinue  ;  and  where  it  was  argued  with  fome 
{hew  of  reafon,   at  Icaft  as  far  as  topics  of  a  legal  and  tech- 
nical nature  might  be  urged,   that  the  defendant  fliould  not 
have  this  privilege,  but  ought  to  remain  in  the  fituation  of 
defendant  to  both  their  actions,   and  defend  himfclf  as  well 
as  he  could  againft:  both  the  claims  to  which  he  was  liable, 
•whether  by  choice  or  otherwifc.     'i'hus  a  writ  of  detinue 
was  brought  by  A.  and  the  plaintiff  declared  on  a  bailment 
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CHAP.  YXUT.     made  by  /.  G.  to  the  defendant  to  reball  to  the  plaintiff; 
H£KRY  VI.       ^-'^  ^'  ^'  ^^^^  brought  another  writ,  and  declared  of  a  bail- 
EDW.  IV.        nient  made  by  himfelf  to  the  defendant  to  rebail  to  the  faid 
/.  G.  and  this  was  pleaded  to  the  former  writ.     It  was  ar- 
gued, that  the  defendant  could  not  have  garnifhment  againil 
/.  G,  (if  /.  G.  had  not  brought  his  a6lion)  becaufe  he  had 
alledged  no  privity,   and  therefore  that  A.  fhould  not  call 
upon  the  two  plaintiffs  to  interplead.     But  it  was  faid  that 
there  needed  no  privity  of  bailment,  the  pofTeffion  merely, 
and  not  the  bailment,  being  the  caufe  of  aftion  ;  for  if  the 
defendant  had  found  the  deed,  and  had  pleaded  that  to  the 
allien,  then  it  was  long  fettled  that  they  fliould  interplead: 
fo  in  this  cafe,  the  defendant  was  properly  liable  to  none 
but  the  perfon  who  had  right,  and  yet  he  had  no  legal  de- 
fence,   and  therefore  mufl  refer  it  to  an  interpleader  ;   for 
fliould  they  both  recover,  and  a  writ  ifTue  for  the  delivery 
of  the  deed,  to  whom  fhbuld  it  be  delivered  ?   On  account 
of  all  thefe  inconveniencies,  it  was  held  that  the  two  plain- 
tiffs fhould  interplead'^. 
Some  of  thefe  confiderations  arofe  on  the  occafion  of  two 
■     a£lions  of  detinue  for  a  box  of  charters ;   one  by  the  heir 
who  was  intitledto  the  land,  and  one  by  the  bailor  upon  a 
bailment  to  re-deliver  to  him.    It  was  there  urged,  that  the 
defcnd:-int  fhould  not  have  an  interpleader,  becaufe  he  w^as 
liable  to  both  the  plaintiffs ;   to  the  tenant  of  the  land,  be- 
caufehehada  right  to  the  char,terr-;  and  to  the  bailor,    by 
reafon  of  the  bailment;  and  if  he  was  a  fufferer  by  this 
double  charge,  it  was  his  own  act,  and  he  mufl  not  com- 
plain. And  it  was  laid  down  for  law,  if  a  man  bails  a  thing 
to  me  to  be  rebailed,  and  I  afterwards  deliver  this  to  an- 
other, and  he  bails  to  me  to  be  rebailed,  I  am  chargeable 
at  the  fuit  of  both  :  and  in  the  cafe  at  bar  it  was  contended, 
fliould  the  plaintifT  who  had  the  land  recover  the  char- 
ters, this  would.be  no  plea  for  the  defendant  to  difcharge 

^'  3  Hen.  VI.  43. 
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him  as  agalnfl  the  bailor,  alilio'  It  would  be  otherwife  In  CHAP.  XXlir. 

the  cafe  of  executors,  or  where  the  things  came  to  the  de-  j-iekry  vi. 

fendant  by  z  finding;  for  there  it  v/ould  be  fufficient  if  he  EDW.  IV. 
reflored  it  to  the  right  owner. 

This  was  arguing  upon  the  fpeclal  manner  In  which  they 
ufed  to  declare  in  detinue,  and  feenis  wholly  conformable 
with  the  old  ideas  upon  which  this  aflion  and  the  pleading 
in  it  ufed  to  turn ;  this  being  the  ground  upon  which  the 
bailment  was  held  to  be  traverfable.  But  in  oppofition  to 
this  it  was  anfwered,  as  on  the  former  occafion,  that  the 
bailment  was  nothing  to  the  purpofe  •  that  the  detinue  was 
the  point  and  git  of  the  action ;  and  that  the  bailment  was 
only  the  conveyance  to  it:  that  in  this  cafe,  if  the  bailor 
fhould  recover,  the  perfon  who  had  the  land  might  have 
detinue  agalnft  him,  as  he  alone  was  intitled  to  the  deeds; 
which  circuity  would  be  avoided  by  an  interpleader :  to  avoid 
therefore  multiplicity  of  fults,  as  well  as  for  the  other 
reafons,  they  were  inclined  to  award  an  interpleader  K 

It  is  not  improbable  that  fuch  opinions  as  thefe  led  to 
an  alteration  in  the  manner  of  declaring  upon  a  writ  of 
detinue  ;  for  if  it  was  fettled  that  a  man  fhould  not  be  bound 
by  a  fpeclal  bailment,  but  that  the  perfon  who  had  right 
iliould  recover,  that  fort  of  declaration  becam.e  futile  and 
unneceflary ;  and  the  purpofe  was  equally  anfwered  by  a 
general  allegation  of  a  dcvenerurit  ad  manus,  or  a  trover, 
Thefe  opinions,  however,  had  not  yet  grown  to  be  eftablifh- 
cdlaw.  For  in  igHen.  Vl.wefind  twofeveral  writs  of  deti- 
nue were  brought  agalnft  the  fame  perfon,  and  they  counted 
of  feveral  bailments.  There  it  was  held,  that  the  parties 
fhould  not  interplead,  unlefs  the  defendant  could  nlledgc  a 
privity  of  bailment,  or  that  he  found  the  deeds  ;  for  if  he 
chofe  tocharge  himfelf  with  feveral  bailments,  it  was  his  folly, 
fays  the  court,  and  he  mufl  abide  by  it :  the  defendant  then 

i  5  Hen.  VI.  17. 
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pleaded  that  the  two  plaintiffs  joined  in  the  bailments,  and 
he  traverfed  the  feveral  bailments;  upon  which  the  court 
fuffered  the  defendant  to  have  an  interpleader  ^,  becaufe  he 
now  alledged  a  privity  between  them.  Thus  the  court 
would,  if  pofiible,  get  rid  of  the  conclufion  that  arofe  upon 
the  fpecial  bailment,  and  enable  the  defendant  to  get  juftice 
done  between  the  two  plaintiffs. 

If  a  defendant  had  prayed  garnifhment,  and  afterwards 
the  garnifhee  counted  againfl  them,  it  was  once  held  he 
might  have  an  interpleader  between  the  two  plaintiff's ' ; 
though,  on  a  later  occafion,  it  was  refufed  on  the  notion  of 
the  defendant  being  out  of  court  by  the  garnifliment "'. 

If  the  two  writs  were  brought  in  different  counties,  it 
was  held  at  one  time,  that  the  plaintiffs  might  flill  inter- 
plead" ;  it  feems  afterwards  to  have  been  held  that  they 
Ihould  not  ° ;  the  fame  if  the  bailments  were  alledged  in 
different  counties  ^.  But  afterwards  (as  the  above  notion 
began  to  prevail)  it  was  agreed  that  the  plaintiffs  fhould 
notwithflanding  interplead,  upon  the  idea  that  the  detinue, 
and  not  the  bailment,  was  the  point  of  the  action  '^. 

The  interpleading  which  has  hitherto  been  mentioned 
is  confined  to  theaQ:ionof  detinue,  being  that  with  which 
this  flyle  of  pleading  was  moft  conneded  :  this  expedient, 
however,  was  allowed  in  fome  few  other  acSlions.  We  find 
where  two  writs  oi  quare  impedit  were  brought  for  the  fame 
avoidance,  the  fecond  plaintiff  was  awarded  to  interplead 
to  the  elder  of  the  two  writs  ^ :  it  was  likewife  allov/cd 
-where  two  writs  of  ward  were  brought  for  the  fame  ward- 
ship ;  but  not  in  ravifhment  of  ward  ^  If  a  perfon  was  , 
found  by  ofBce  to  be  heir  of  a  tenant  to  the  king  in  one 
county,   and  another  was  found   fuch  in  another  county. 


^  19  Hen.  VI.  3. 
1  8  Hen.  VI.  30. 
""iiEd.  IV.  II. 
■  38  Hen  VI.  1. 
•  8  Hen.  VI.  30. 


r  14  Hen.  VI.  a. 

1  5  l>d.  IV.  25. 
*i9  Hen.  VI.  68. 
»  9  Hen.  VI.  17. 
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it  was  the  practice  for  them  to  interplead  before  either  had    CHAP,  xxiii. 
livery  ^     There  is  an  inftance  of  three  writs  of  detinue,     --.— v***^/ 

1     '  r  1  L        1-  I    •     -rr  HENRY   VI.' 

■where,   after  much  argument,  the   three  plaintuis  were        kdv/.  rv^ 
awarded  to  interplead  "*. 

Among  the  pleas  that  might  be  pleaded  in  different 
actions,  there  are  fome  few  which  recurred  fo  treqeienrly, 
and  were  fo  often  the  fubjeO:  of  difculTion  in  court,  that 
they  cannot  be  pafled  over  without  fome  obfervation  in  this 
place.  Thefe  were  the  pleas  oi  hors  de  fon  fee^  of  dif- 
claimer,  of  nontenure,   of  jointenancy,  and  the  common  , 

replication  of  de  fan  tort  demefm. 

When  a  perfon  claimed  a  feignory,  anddiftrained  and     piea  o{  lors  dtf 

avowed  for  the  rent,  or  brought  an  a6lion  for  the  difleifin,    J'''/"'- 

the  tenant  might  plead  hors  de  fan  fee,  that  Is,  that  he  held 

nothing  of  the  perfon  who  claimed  the  feignory.     By  the 

form  of  this  plea  It  Is  apparent,  it  would  not  hold  In  fuch 

actions  as  ftated   a  title  with  certainty  :   it  was,  ailionem 

fuam  pradi^am  verfus  mm  habere  non  debet,  quia  dicit  quod 

mejfuagium  prccdi^um  cum  pertinentiis  eji   extra  foedum  et 

dominium  ipjfus  A.  unde  petit  judicium  ft  pr adieus  A.  abfq-^ 

fpeciali  titulo  Kic  oflendendo,  a^ionem  fuam  pradi^am  de 

reditu  pradi^o  habere  debeat,  ^c*.     Sijch  a  plea  was  con- 

ftrued  as  an  admllTion  of  the  tenancy.     In  a  writ  of  entry 

on  a  dlfleifm  of  rent,  brought  by  an   abbot  on  a  difieifm 

made  to  his  predeceflbr,  the  writ  merely  alledgcd  generally, 

quam  clamat  ejfe  jus  eccleft(t  fu<e,  ^c.  of  which  the  tenant 

diffeifed  his  predeceflbr  ;  and  he  declared  accordingly  of  the 

fcifm  of  fuch  a  perfon  his  predeceffor  in  right  of  his  church. 

To  this  was  Y^\t2i^tdhors  de  fonfee ;  but  it  was  urged  this 

was  not  a  proper  plea,  becaufethe  feifin  and  diffeifui  of  tlie 

predeceffor  being  laid  in  the  count,  this  was  fufficient  title. 

In  anfwer  to  this,  it  was  held  by  the-^  whole  court,  and  re- 

folvcd,  that  the  plea  was  good  ;  for  the  allegation  of  the 

*9Hca.  VJ.  17.  «5Ed.  IV.  9.  *  Raft.  128; 

^"^  predeccflur's 
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CHAP.  XXTil.  predeccfTor's  difleifin  could  not  be  faid  to  be  a  title  to  any 
^T^'',"^rr^  body,  ncr  cGviId  any  allegation  of  feifin,  without  the  title  by 
EDW.  IV.  w  hich  that  feifin  was  gained.  Further,  they  faid  that  in 
formedon,  hors  de  Jon  fee  was  no  plea,  becaufe  fufficient 
title  was  ce-mprized  in  the  writ  ;  namely,  that  fuch  a  gift 
of  the  rent  v.  as  made  in  tail,  or  for  life.  So  here,  if  a  for- 
medon had  been  brought  in  the  reverter  of  the  rent.  Hating 
a  gift  in  lai!  to  one,  and  on  default  of  iffuc  a  reverter  to 
the  demandant ;  or  a  writ  of  in mrion,  cr  other  writ  of  a 
dcmife  to  another  for  term  of  life,  who  died,  and  the  defen- 
dant intruded,  aqd  that  it  ought  to  revert  to  the  demandant ; 
in  thefe  cafes,  hors  de  fonfee  would  not  be  a  good  plea,  bc- 
caufe  fiifhcient  title  was  comprized  in  the  writ  to  acquaint 
the  terre-tenant  what  rent  was  demanded. 

But  of  ail  ihcfe  the  terre-tenant,  in  the  prefent  cafe, 
was  ignorant,  as  the  demandant  might  have  fcveral  other 
rents  in  the  fame  vi!l.  Again,  the  demandant  here  claim- 
ed in  r^ght  o'i  his  church,  and  was  in  by  fucceflion,  and  not 
by  hi?  predecefTor;  {\.^  that  it  was  in  the  nature  of  a  writ  of 
entry  for  rent  on  a  difleifn  done  to  the  demandant  himfelf, 
in  which  it  was  agreed  that  hors  de  fonfee  vJ2iS  a  good  plea, 
the  fame  as  in  aflife.  But  where  an  heir,  who  claimed  by  an 
anceflor,  and  who  was  in  bv  him,  brought  a  writ  of  entry 
fur  d'ff'fm  done  to  his  anceflor,  oi  of  mortaunceflor,  or 
of  cofnagc  of  rent,  there  feemed  more  colour  that  hors  de 
fon  fee  fliould  not  be  a  plea  ;  becaufe  the  writ  contained, 
in  feme  manner,  a  title,  by  giving  the  tenant  notice  of  the 
rent  demanded.  And  yet  ii  Remed  hard  that  the  feifin  or 
diileifin  of  an  anceftor  fhoiild  be  condrucd  fuch  a  title  in 
the  heir  as  to  ouff  the  ttnant  of  his  plea,  when  he  really 
faw  no  fuch  cert.iinty  in  the  demand  as  there  was  in  a  for- 
medon :  and  therefore,  fome  of  the  court  held,  that  it 
would  be  a  good  plea  both  in  mortauncedor  and  cofinage, 
or  a  writ  of  entry  fur  diffefn  done  to  the  anceflor  ;  be- 
caufe dying  feifed  of  a  rent  did  not  give  fo  ftrong  a  title 
to  an  heir  or  fuccefTor,  as  the  dying  feifed  of  land ;  for  a 

dying 
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dying  feifed  would  take  away  the  entry  of  the  difTelfee,  CHAP.XXIII' 
which  was  giving  a  fort  of  title  to  the  heir ;  but  not  fo  of 
a  rent,  which  might  be  refeifed,  or  reclaimed,  or  dilti  aired 
for  (all  which  were  in  lieu  of  an  entry),  notwithftanding 
the  difcent ;  much  more  therefore  in  the  cafe  of  an  ab- 
bot,  who  was  not  in  as  heir  bu    by  rucce{rion>'. 

It  was  faid,  that  the  tenant  in  replevin  fhould  not  plead 
hors  defon  fee,  becaufe  he  might,  if  he  pleafed,  difclaim  ; 
and  befides,  the  iffue  olhorsde  Jonfee  wpuld  be  peremptory 
for  the  lord  and  not  for  the  tenant,  whic,  was  unrcufonable^"'. 
It  was  like  wife  held,  that  hors  dc  fan  fee  was  a  good  plea 
in  refcous ' ;  but  it  was  afterwards  laid  down  not  to  be 
good  either  in  refcous  or  trcfpafs,  bur  the  defendant  fliould 
fiiew  of  whom  the  tenure  was,  and  then  he  might  con- 
clude i[lint  hors  defonfee'°  ;  which  was  making  it  a  plea 
o^  fpecial  nontenure,  one  of  a  very  different  fort  from  the 
original  form  of  it,  and  that  upon  which  all  the  above 
difcufTion  arofe.  The  plea  of  fpecial  nontenure  was  al- 
lowed in  feme  cafes  where  the  general  plea  of  nontenure 
was  not,  as  \n  fci're  facias  ^. 

A  PERSON  on  whom  a  claim  was  made  in  a  judicial  Of"  difclaimcr. 
proceeding,  whether  to  recover  a  feignory  or  a  tenancy, 
might  difclaim.  Thus  the  plaintiff  m  replevin  plight  plead 
to  the  avowry,  non  tenent  de  eodem,  IS c.  fed  eafdcm  acras 
terra  de  eodem  tenere  omnino  dcadvocat,  et  drfc.'amat,  iffc  ^. 
and  in  the  like  way  might  the  tenant  in  a  precipe  quad  red- 
dat,  or  any  other  writ  which  demanded  the  land,  or  a  rent 
ifTuing  out  of  the  land,  difclaim.  The'efFect  of  this  dif- 
claimcr in  all  writs  for  recovery  of  land  wasy-  that  the 
demandant  might  enter  upon  it  and  take  pofleflion  ;  but 
in  a  replevin,  the  avowant  inlfcad  of  entering  was  oblisj;ed 
to  bring  his  writ  of  right ///r  difclaimer  ;  the  replevin  not 
being  an  action  for  the  recovery  of  the  land  itfelf.     In  this 


"f  Lon^,  5  Ed.  IV.  91, 

»  5  Ed.    IV.  %. 

*  Long.  5  Ed.  IV.  88. 


*  e  Ed.  IV.  4. 
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CHAt».  xxni.    vvrlt  of  right,  the  demandant  in  his  count  ftated  the  whole 

Hl^NRY^      proceedings  in  the  replevin,  with  the  difclaimer,  and  then 

ILDW.  IV.        went  on  per  quas  quidcm  dijcamationem  et  difadvocationem 

Gccrevit  jusy\i^c.  ad  pttcndum^   i^c,    in  dominico  fuo  ut  de 

foedo,   i3c.     Et  quod  tale  Jit  jus  fuiim  petit  recognitionem 

fieri  per  magnam  ajjifamy  i^c  "^.      Thus  the   replevin  and 

difclaimer  therein  became  the  ground  of  the  writ  of  right, 

which  correfponds  with  the  manner  of  proceeding  ftated 

in  the  time  of  Henry  III.  from  Bra6ton  ^ 

UpoNthisfubjeftofdifclaimertherewasmuch  nicety  and 
refinement,  which  made  it  a  confiderable  title  in  the  fcience 
of  pleading,  efpecially  when  accompanied,  as  it  fometimes 
was,  with  the  plea  of  nontenure  and  jointenancy,  which 
will  be  confidered  prefently.  If  the  demandant  might 
enter  upon  the  tenant  difclaiming,  it  was  nothing  more 
than  confillent  that  the  difclaimer  fhould  completely  eflop 
him,  if  he  brought  his  alTife  for  fuch  an  entry.  If  the  writ  was 
brought  againft  two  tenants,  and  one  difclaimed,  the  whole 
tenancy  relied  in  the  other;  fo  as  upon  his  making  default, 
the  demandant  had  judgment  to  recover  the  whole  s : 
the  fame  if  one  of  the  tenants  pleaded  nontenure  ^  .  If  a 
lord  paramount  diftrained  upon  the  tenant  paravaile,  and 
in  replevin  avowed  upon  hmi,  he  could  not  difclaim,  be- 
caufe  he  did,  in  truth,  hold  of  him,  though  per  medium ; 
but  he  fhould  ftate  the  fpecial  matter  ^  None  could  dif- 
claim but  thofe  who  were  feifed  in  dcmefne^;  and  there- 
fore it  was  a  good  replication  to  a  difclaimer  in  replevin, 
that  he  was  not  tenant  of  the  freehold  at  the  time  of  the 
difclaimer',  for  he  who  had  nothing  could  forfeit  no- 
thing. If  the  defendant  in  replevin  juflified  inflead  of  avow- 
ing, it  was  held,  the  plaintiff  could  not  difclaim  "•  ;  and 
the  reafon  of  this  difference  feems   to   be,   that,    upon  a 


*  Raft.  a2o.  '  9  Hen.  VI.  ay. 

i  V'd.  ant.  vol.  11.  47.  *  21  Ed    IV.  47. 

t  33  Hen.  VI.  53.  '   iz  EH.  IV.  13. 

^  sijHen.  VI.  z8.  "^  15  Ed.  IV.  2^. 
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juflification,  the  defendant  was  not  intitlcd  to  any  return. 
As  to  a  difclaimer  in  one  a£lIon  being  pleaded  to  another 
a6lion,  there  feemed  to  be  a  dilTerencc  between  actions 
where  damages  were  recoverable  and  where  they  were 
not.  Thus  in  replevin,  where  the  plaintiff  pleaded  that 
lie  had  before  difclaimed,  it  was  over-ruled,  and  he  was 
obliged  to  plead  his  difclaimer  again  ".  As  a  tenant  might 
difclaim,  folikewife  might  a  lord.  Thus  where  a  tenant 
by  homage  anceftral  vouched  his  lord,  and  the  lord  had 
not  received  the  homage,  he  might  difclaim  the  fcignorj, 
and  fo  oufl  the  tenant  of  his  warranty  o. 

The  plea  of  difclaimer  was  an  abatement  of  the  writ.  Of  nontcnare. 
fo  was  that  of  nontenure  and  johitenancy.  By  the  plea  of 
nontenure  the  tenant  faid,  qiibd  ipfe  teneynenta  proedi^a^ 
i^c,  pra:jato  W,  J.  reddere  non  pote/},  quia  dicit  quod  ipfe 
NON  EST  TEN  ENS  eoTundem  tenementorum^  ut  de  libera 
tenement  0,  tiec  fuit  die  impretationis  brevis  original  is  prte- 
di^i,  ^c.  This  was  no  plea  in  replevin  as  the  former 
was,  nor  in  nuper  obiit,  and  fome  other  writs ;  but  it  was 
good  in  all  the  writs  for  recovery  of  land,  as  well  as  in 
attaint,  and  in  a  fcire  facias.  'I'his  plea  had  a  very  dif- 
ferent efFedt  from  a  difclaimer,  as  to  the  qucftion  of  pro- 
perty contended  for  by  the  demandant ;  for  fo  far  from  be- 
ing intitled  to  enter,  as  upon  a  difclaimer,  the  demandant 
by  this  plea  was  often  intirely  difappointed  of  his  remedy  ; 
for  if  he  could  not  find  a  perfon  who  was  in  fuch  feifin  of 
the  land  as  to  be  a  legal  tenant  to  his  writ,  all  judicial  rc- 
<lrefs  was  at  an  end.  This  effect  of  the  plea  o{  nontc?iure 
was  probably  the  parent  of  feoffments  in  truft,  and  ^avc 
rife  to  thofe  fraudulent  pra<5tices  which  were  meant  to  be 
checked  by  the  flatutes  of  pernors  of  profits.  Since  thofe 
acts,  it  had  been  ufual  for  the  demandant  to  reply  to  the 
plea  of  nontenure  in  maintenance  of  the  writ,  and  flatc 


■  27  Hen.  VI.  2. 
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CHAP,  xxiir.    fuch  matter  as  came  within  the  provifions  of  thofe  a6ls, 
HENRY  VI       which  if  proved  would  make  !he  tenant  liable. 
EDW.  IV.  The  reply    to   nontenure,  under  thefe   flatutes,    was 

ufuaiiy  this,  or  the  like  :  That  he  himfelf  was  feifed  till 
he  was  difleifed  by  the  faid  tenant,  who  made  a  feoffment 
to  perfons  unknown,  in  order  to  defraud  the  deman- 
dant of  his  land  ;  with  an  averment,  that  the  tenant  ever 
fmce  the  diffeifin  had  taken  the  profits.  In  order  that  the 
tenant  might  not  fly  from  the  main  point  in  the  adion, 
he  was  held  down  to  traverfe  the  pernancy  of  the  profits 
and  not  the  feoffment  p. 

The  plea  of  jointenancy,  namely,  that  the  tenant  was 

Of  jointenancy.  feif^c]  of  the  land  as  jolntenant  with  A.  and  not  folely,  was 
applied  to  the  fame  purpofe  of  prote6ting  a  feoffment  that 
had  been  fraudulently  made  ;  and  it  ha<i  been  held,  that 
this  plea  was  within  the  equity  of  the  fiatules,  ajid  there- 
fcre  that  the  demandant  mi^ht  reply  in  maintenance  of  the 
writ,  as  in  the  former  cafe  i.  Upon  argument  it  was  de- 
termined, that  to  a  plea  of  difclaimer  there  could  not  be 
a  fimilar  reply,  becaufe  it  v/as  neither  within  the  words  or 
equity  of  the  tlatutes'' :  nor  indeed,  as  we  have  before  feen, 
was  there  any  need  of  thefe  llafutes  to  affifl  the  demandant 
in  fuch  a  cafe  ;  for  he  might  immediately  enter  on  the 
land. 

If  the  plea  of  jointenancy  went  only  to  part  of  the  land 
in  queffion,  the  demandant  might  get  rid  of  that  obflacle, 
by  abridging^  as  it  was  called,  his  demand  as  to  that,  and 
going  on  for  the  remainder.  Abridgenifnt  was  an  expedient 
that  was  allowed  only  in  actions  that  were  particularly 
circumftanced.  Thus,  in  affife,  where  the  writ  was  de 
libcro  tcneme7ito  ;  in  dower,  where  the  writ  was  for  the 
rotionabilis  dos  ;  in  ward,  wheie  it  wsisprocujlodia  terras  ct 
hceredis ;  and  in  cafes  fimilar  to  thefe,  the  demandant 
might  abridge  his   plaint  or  demand,  becaufe    the  writ 

?iEd.  IV.z.  "i  9  Hen.  VI.  14.  '  Long.  5  Ed.  IV.  44. 
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would  ftlll  continue  to  jufllfy  the  pioceedlng.  But  in proe-  CHAP,  xxiil, 
cipe  quod  rcddat,  where  a  certain  nunnbcr  of  acres  are  de-  henry  vi 
manded,  no  abridgment  was  allowed,  becauTe  the  de-  EDW.  iv. 
mandant  by  fo  doing  v/ould  falfify  his  own  writ ;  and  where 
a  writ  was  admitted  to  be  falfc  in  part,  it  abated  for  the 
whole.  And  fo  in  ailife  de  libero  tenemento  in  A.  and  B, 
the  plaintiff  could  not  abridge  in  B.  becaufe  his  writ  would 
then  be  falfe  '.  So  if  it  was  pleaded  that  certain  acres  ex- 
tended into  the  manor  of  A.  the  demandant  could  not 
abridge  thofe  acres  ^  An  abridgement  of  the  plaint  might 
be  made  fo  late  as  after  the  jury  had  been  fworn,  and  were 
gone  out  to  confider  of  their  verdi6l".  Thus  the  deman- 
dant, if  he  thought  his  proofs  not  fufficient  to  maintain  his 
plaint,  was  at  liberty  to  abridge  fuch  part  as  appeared  doubt- 
ful, at  any  ftage  of  the  proceedings,  when  it  feemed  moft 
expedient  or  ncceflary. 

The  common  replication  to  a  juflification  in  trefpafs  J^f  /:n  tcrtde- 
was,  de  Jon  tort  demefne,  or,  as  it  was  generally  called,  de 
injuria  fud  propria.  This  was  either  general  or  fpecial ;  it 
was  a  denialthat  the  defendant  had  fuch  caufe  as  he  aliedged 
for  doing  the  trefpafs,  and  it  maintained  that  he  did  it  of  his 
own  wrong.  The  general  replication  was,  quoad  pro: die- 
turn  placitiim  prcedit^u  B.  l^c.  in  bar  ram  placitatum,  diat 
quodipfe^  ^c.  precludi  non  debet,  quiadicit  quod,  &c.  vi  et 
armis,  &c.  de  injuria  fud  propria  et  abfq  ;  caufd^  ^c.  ineo- 
dem  placito  fuperius  allegata,  &rc.  in  ipjum  A.  infuHum  fe- 
cit, &c.  If  it  was  fpecial  it  went  on  with  a  tiaverfe  of 
fome  of  the  matter  aliedged  in  the  bar  ;  as,  abfq  ;  7ioc,  quod 
prcedi^a  acra  terrce  cum  pertinent! is,  &c.  prout  prcedi^fus 
B.  fuperius  allegavit.  The  former  concluded  to  the  coun- 
try, the  latter  with  a  paratus  efi  verificare  ;  which  indeed 
was  the  true  reafon  why  it  was  neceffary  that  it  fhould  be 
afcertained  when  the  one  or  the  other  was  the  proper  repli- 
cation. 


»  14  Hen.  VI.  4.  *  33  Hen.   VI.  /[. 
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Notwithstanding  fome  differences  of  opinion  re- 
fpe6ting  this  point,  we  find  rules  laid  down  for  the  go- 
vernment of  pleaders.  Thus,  where  the  juftification  refted 
wholly  upon  a  matter  of  fact,  there  the  replication  might 
be  general  ;  but  where  it  confifled  of  a  matter  of  record  or 
title,  or  authority  of  law,  in  fuch  cafes  it  was  required  to 
be  fpeclal.  If  a  fheriff  juilified  under  a  writ,  the  re- 
plication muft  be  fpccial ;  but  if  a  perfon  juftified  under  a 
fheriff 's  warrant,  this  was  only  matter  in  pais,  and  the  ge- 
neral replication  would  do  ^.  If  a  defendant  pleaded  free- 
hold in  himfelf,  the  replication  muft  be  fpecial  ;  but  if  in 
another,  and  he  juflified  by  the  command  of  fuch  freeholder,, 
the  replication  might  be  general,  becaufe  in  the  latter  cafe 
nothing  was  in  iflue  but  the  command,  and  not  the  free- 
holds 

If  the  juftification  was  for  imprlfonment  under  the  war- 
rant of  a  juftice  of  peace  ^,  for  apprehending  the  plaintiff 
in  the  attempt  to  commit  a  robbery  ",  or  to  burn  a  houfe  ^^ 
or  for  apprehending  one  fufpefted  of  felony ;  to  all  thefe  it 
was  fufficient  to  reply,  de  injuria  Jun  propria abfq ;  tali  caufd. 
But  if  it  was  under  an  authority  from  the  plaintiff  himfelf, 
as  by  a  licence,  a  gift,  a  leafe,  or  the  like ;  or,  in  many  cafes, 
under  the  fan6tion  of  law,  as  to  view  wafte,  going  into  a 
tavern  for  viduals,  and  the  like  *=  ;  if  a  prefcription  was 
alled^ed  '^ ;  if  he  juflified  for  rent  under  a  leafe  to  the 
plaintiff*^  ;  in  fuch  cafes  the  general  replication  would  not 
be  fufficient,  but  he  fhould  traverfe  the  fpecial  matter  of 
the  bar  ;  abfq  ;  hoc  that  he  leafed,  and  the  like  ;  and  fome- 
timcs  he  fliould  make  a  title. 

Where  two  or  more  perfons  were  equally  inverted  with 
a  right,  as  executors,  parceners,  and  the  like,  and  any  of 
them  declined  engaging  in  a  fuit  that  was  thought  neceffary 
to  be  brought,  the  courfe  the  others  were  to  take  was  by 


«  19  Hen.  VI.  7, 
y  8  Hen.  VI.  34, 
'9  Ed.  IV.  31. 
*^Ed,  IV.  27. 


t  %%  Ed.  IV.  45. 
<=  li  Ed.  IV.   10. 
*  28  Hen.  VI.  9. 
«  10  Hen.  VI.  3. 


fummstii 


ENGLISH    LAW. 


463 


fumtnons  and  feverance.  This  might  be  done  Id  any  flage    CHAP,  xxiif; 
of  the  proceedings,  whether  at  the  return  of  the  writ,  after      hrj^ry"vi* 
iflfue  joined,  at  nifi  prius^  or  at  the  day  in  bank,  as  the  cafe        Eirw.  iv. 
mischt  happen.  As  foon  as  cither  of  the  plaintiffs  made  de-     c  >i 

fault,  the  other  prayed  a  fummons  to  be  iflued  againft  him,  icverancc. 
requiring  him  to  carry  on  the  fuit  with  the  other  plaintiff. 
This  writ  was  called  2.  fnmmons  ad  fequendum  ftmul  \  and  if 
he  did  not  appear,  there  was  an  award,  that  the  other  plain- 
tiff might  go  on  without  him  ;  the  entry  of  all  which 
upon  the  record  was  thus :  Et  modovenit  (one  of  the  plain- 
tiff's)/cT  fl//or/z^/«/;?yi/f/w,  et  pr^di^us  (the  other  plain- 
tiff J  quarto  die  plariti  folenniter  exaSius  non  projccutus  ejl 
breve  fuum  prcedi^ urn ',  ideo  fummcnitus  ejl  quod  fit  h\c  in 
o^abis,  l^c.  ad  fequendum  verfus,  dffr.  ftmul  cum  prcediclo^ 
ifc.  i^c.  ad  quern  diem,  i5c.  non  venit,  ifc,  Ideo   concejjum  y 

ejl  quod  pradiBus  (the  one  plaintiff^  fequatur  folus  fine 
ipfo  (the other  plaintiff)  ^.  Summons  and  feverance  lay  in 
writs  of  ward,  detinue  of  charters,  and  other  perfonal 
actions  of  the  fame  kind;  in  debt,  or  account  by  execu- 
tors ;  in  attaint  alfo,  if  it  lay  in  the  primary  a<Elion  ;  and  it 
lay  in  formedon,  and  other  real  writs;  but  not  in  trefpafs, 
confpiracy,  and  other  perfonal  actions  founded  upon  torts  ; 
for  in  thefe,  if  an  a£lion  was  brought  in  the  name  of  two, 
and  one  of  them  declined  going  on,  they  were  both  non- 
fuited  s. 

There  ffill  remains  many  forms  cf  pleading,  of  which 
\v€  have  not  yet  treated  :  thefe  confift  in  the  formal  Ian-  pleading. 
guage  and  manner  in  which  the  fubftantial  and  effe<5live 
part  of  a  plea  was  ftaled  It  was  impoffibie  that  a  fet  form 
of  expreffion  could  be  defigned  for  every  matter  that  might 
become  the  fubjecft  of  a  declaration,  or  plea.  But  many 
modes  and  circumftances  of  property  recurred  fo  often  in 
judicial  enquiries,  as  to  obtain  apt  and  ftatcd  forms  ol  de- 
fcription  and  allegation,  which   were  cffabliflied  by  long 
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CHAP.  XXIII.  ufage  ;  the  experience  of  them  having  (hewn  them  prefe- 
rable to  all  others.  Thtfe,  therefore,  were  adhered  to  by 
pleaders ;  and  the  nicety  with  which  they  were  con- 
ceived, is  a  ftrong  mark  of  the  refinement  and  curiofity 
with  which  this  part  of  our  law  was  cultivated.  To  g;ive 
fome  idea  of  this,  we  {hall  felecl  fuch  fpecimens  as  feem 
mofl:  likely  to  leave  an  imprelTion  on  the  reader. 

When  a  defendant  juflified  a  taking,  as  for  tythes,  he 
being  parfon  at  the  time  of  the  trefpafs,  this  was  lK.ld  to  be 
ill  pleaded  ;  becaufe  he  fhould  fay,  that  he  was  parfon  at  the 
time  of  feverance,  as  well  as  at  the  time  of  the  taking.  So 
where  a  fheriffju (lifted  an  arreft  under  a  capias,  he  ought 
to  fay  he  was  a  flieriff  as  well  at  the  time  of  the  arreft,  as  at 
the  time  of  receiving  the  writ  \  In  alledging  a  difleifm, 
it  was  not  fujfticient  to  fay  that  he  was  feifed  till  fuch  a  one 
enteredy  and  made  the  feoffment  in  queftion  ;  but  he  fhould 
fay  he  was  feifed  till  difleifed  by  fuch  a  one,  or  till  fuch  a 
one  intrudec^,  for  the  word  entry  might  be  underftood  of  a 
lawful  entry  \  A  perfon  who  claimed  by  tenant  for  life, 
tenant  in  tail,  or  the  parfon  of  a  church,  or  others,  who 
were  particular  tenants,  fliould  aver  the  life  of  the  particu- 
lar tenant  in  his  pleading  ^.  But  in  trefpafs  where  nothing 
was  to  be  recovered  but  damages,  there  the  plaintiff  in  his 
replication  need  not  aver  the  life  of  fuch  particular  tenant, 
efpecially  where  he  alledged  feiftn  or  poffeiTion,  foi-  this 
proved  the  eftate  to  have  continuance  ^ 

In  a  juflification  under  a  warrant  from  the  (heriff,  the 
defendant  ought  to  (late  he  had  returned  it  to  the  flieriff- 
if  not,  he  mud  fliew  the  warrant  itfelf "'.  If  an  elTare  was 
made  to  two,  and  the  heirs  of  one,  the  pleading  fhould  be 
that  they  were  feifcd,yr///V^/,  one  indominico  fuo,  utdefcedo, 
the  other  in  dominico  fuoy  ut  de  libero  ienemento,  expreffmg 
the  diftina  eftates  ".     A  tenant  at  will  muff,  in  pleading. 


^  35  Hen.  VI.  48. 
'  21  Hen.  VI.  43, 
^  19  Hen.  VI.  73. 


i  10  Ed.  IV.  18. 
'"a I  Ed.  IV.  C6. 
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Ihew  how  he  was  tenant,  whether  by  demife,  as  a  copy- 
holder, by  fufFerance,  or  otherwife".  In  declaring  on  a 
judgment  it  was  held,  at  one  time,  that  the  party  pleavhng 
mufl  commence  from  the  oiiglnal  writ,  and  go  through  the 
whole  record  p.  So  in  pleading  an  outlawry,  it  was  held  not 
fufficicnt  to  fay  procefs  was  continued  till  outlawry,  but  every 
capias  mufl:  be  mentioned,  and  the  whole  record  in  cer- 
tain ^.  Yet  afterwards  it  feems  to  have  been  agreed,  that  in 
a  plea  of  outlawry  it  was  enough,  if  in  the  fame  court  to 
begin  at  the  exigent  ;  and  in  all  cafes  of  debt  on  a  judg- 
ment, the  declaration  might  commence  at  the  judgment, 
or  the  original,  at  the  option  of  the  pbintifF'.  A  particu- 
lar ftatute  mufl:  be  fpecially  fet  forth  In  pleading,  the  fame  as 
a  particular  cuflom,  otherwife  the  party  could  not  avail 
himfelf  of  it,  as  of  a  general  fratute  '. 

Nothing  canbetterdifplaythecuriousnicetywlth  which 
pleaders  attended  to  this  fcience,  than  the  diPiin£t  ion  obferved 
between  the  forms  of  pleading  the  fame  thing  under  different 
circumilances,  or  in  different  parts  of  the  record.  The  reafon 
of  fuch  dlftindtions  is  nol  always  apparent,  nori'  often  eiven 
by  the  lawyers  of  thefe  da)s.  It  is  not,  however,  to  be  fi^p- 
pofed  they  had  none  to  give,  or  that  thefe  varieties  in  form 
were  not,  in  a  technical  liglit,  extremely  apt  and  necefTary. 
I  Of  this  the  reader  mayjudge  from  the  followlngr  fpecimens. 
Of  differences  between  declarations  and  pleas.  It  was 
laid  down  as  a  rule,  that  in  :i  hur,  and  where  a  title  was  to 
be  pleaded,  it  was  not  fufticient  to  fay  that  fuch  a  one 
made  a  Icafe  or  gift  to  the  defendant,  b;  t  it  fhould 
be  ftated  that  fuch  a  one  was  feifed,  and  beine  fo 
feifed,  he  made  the  leafe  or  gift  ;  yet  in  a  writ,  or  decla- 
ration, it  was  enough  to  fay  that  he  made  the  leafe  or  g:ifr, 
without  fuggefling  that  he  was  feifed ^  The  fame  if  a 
feoffment  or  fine,  or  relcafe,  or  quit-claim,  was  pleaded. 


•  --  Ed.  IV  12. 

»   36  Hen.  VI.  5. 
s   II  Htn.  Yl.  15. 

\0L.  III. 


'  21  rd.  IV.  <jz. 

f  21  EH.  IV. '5^. 
*  34  HcQ.  VI.  48. 


c^^v  xxiir. 

HENRY  VI. 
LDW.  IV. 


n  h 


feifin 


4^6  HISTORY  OF  THE 

CHAP.  XXIIJ.     fejf,,,  n^y^  bealledged  in  the  feoflFor,  or  conufor,  at  the  time 

HENRY  VI.       o*"  the  feoffment  or  fine,  or  releafe,  or  quit-claim  made  ; 

EDW.  IV.        which  was  not  at  all  neceflary  in  a  writ  or  declaration". 

It  was  held,  that  if  a  dczd  was  alledged  in  a  count  or 

avowry,  where  any  thing  was  to  be  recovered,  or  a  return 

had,  then  the  place  and  county  where  the  deed  was  made 

muft  be  fhewn,  on  account  of  the  venue  ;  and  it  would  be 

a  good  plea  to  fay,  nul  tiel  lieu.     But  where  a  deed  was 

pleaded  in  bar,  and  nothing  was  to  be  recovered,  there  was 

no  need  to  ihtw  the  place  and  county  where  it  was  made. 

An  avowry  was  confidered  in  the  nature  of  a  declaration, 

if  a  return  was  prayed,  otherwife  it  was  treated  only  as  a 

plea  in  bar*. 

Of  differences  between  pleas.  If  a  man  was  under  an 
obligation  to  make  a  feoffment  of  a  certain  manor,  and  he 
pleaded  that  he  had  made  the  feoffment,  he  fhould  fhew 
where  the  manor  was,  becaufe,  faid  they,  the  feoffment  could 
not  be  made  except  on  the  land.  On  the  other  hand,  if 
he  was  bound  to  make  a  releafe,  he  need  not  fhew  where 
the  manor  was^.  If  a  man  juftified  by  fpecial  title,  as 
defcent,  or  feoffment,  he  was  required  to  fhew  the  quan- 
tity ;  as  that  the  place  contained  fo  many  acres  of  land,  and 
then  he  was  to  alledge  his  title  ;  but  if  he  only  pleaded  that 
the  locus  in  quo  was  his  freehold,  there  he  need  not  fliew 
the  quantity  ^  U  a  man  pleaded  a  leafe  for  years,  he  was 
required  to  fhew  the  place  in  certain,  but  not  fo  in  a  leafe 
for  life  ;  becaufe,  faid  they,  this  was  taken  to  be  conveyed 
by  livery,  which  mufl  be  on  the  land^ 

In  trefpafs,  if  a  perfon  juffified  under  the  command  of  a 
ftranger,  he  v/as  required  to  fhew  the  place  where  thecom- 
mand  was  given  ;  but  if  he  juflified  as  fervant  under  the 
command  of  a  mafter,  he  need  not  fliew  the  place''.    One 

«  2  Hen.  VI.  15.  JO  Hen.  VI.  21.  *  it  Hen.  VI.  24. 

»  6  Ed.  IV    I  r.  »  3  Ed.  IV.  27. 

»  15  Ed.  IV.  14.  *  I  a  Ed.  IV.  10. 
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who  juftified  under  a  fale  in  market  overt,  need  not  (hew  to 
whom  the  market  belonged  ;  but  it  was  required  of  a  per- 
fon  who  juftified  by  reafon  of  a  leet,  right   of  common, 
and  the  like,  to  fhew  to  whom  they  belonged,  becaufe  the 
former  went  with  the  land,  the  latter  not^.     When  a  re- 
cord was  pleaded,  the  defendant  was  not  to  fay  that  the  writ 
was  returnable  before  Sir  John  Prifot  and  his  companions, 
juftices  of  the  common  bench,  but  that  it  was  returnable 
before  the  juftices  of  the  common  bench,  without  naming 
them.     Yet  when  the  return  of  a  fherifF  was  to  be  pleaded, 
there  the   plea   fhould  alledge  that  A,  B.  fheriff  return- 
ed the  writ  before  Sir  John  Prijot  and  others  his  compa- 
nions, juftices  of  the  common  bench '^.     When  a  record  of 
the  court  of  king's  bench  was  pleaded,  it  muft  {ht^vwhsre 
the  court  then  fat ;  not  fo  of  the  common-pleas,  becaufe" 
that  court  was  by  Magna  Charta  to  fit  in  a  certain  place  ; 
but  the  other  was  coram  rege   uhicunq'^  tunc  fuerit  in  An- 
glia  ^,     Similar  to  thefe  were  the  differences  refpe6ting  the 
allegations  of  the  fame  fa6ts  in  a  declaration,  in  different 
actions.  Thus  it  was  held,  that  in  accompt,  or  in  an  avowry 
for  an  amercement  in  a  court,  it  was  not  neceflary  to  fhew 
the  names  of  the  prefentors ;  but  that  in  debt  for  fuch  an 
amercement,  the  names  of  the  prefentors  ftiouldbefpecially 
dated  f. 

It  was  not  only  in  the  wording,  but  likcwlfe  in  the  de- 
gree of  perfpicuity  and  intelligence,  that  a  difference  was 
made  between  declarations  and  pleas,  and  between  pleas  of 
a  different  kind.  Tho'  certainty  was  one  great  objeQ:  of 
the  refinement  in  pleading,  a  difference  was  made  between 
the  degrees  of  certainty  ;  and  thefc  gradations  were  ex- 
preffed  by  terms  that  fufficiently  indicate  the  fubtlety  of  the 
diftinftion,  but  perhaps  do  not  make  it  quite  intellisrible. 
It  was  held,  that  pleas  to  the  writ,  and  other  dilatory  pleas, 
fhould  be  good  to  cvsry  common  intent,  becaufe  they  were 
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Of  Demurrer. 


to  create  delay  ;  and  fo  if  they  might  be  taken  two  ways^ 
they  fhould  be  taken  in  that  which  was  mofl  ag-ainfl:  the 
party  pleading  them  :  but  it  was  fufficient  for  a  plea  in  bar, 
if  it  was  good  to  a  com??ion  intent ;  a  declaration  was  re- 
quired to  be  good  to  every  intent^.  Such  were  the  quaint 
meafures  of  certainty  laid  down  by  the  pleaders  of  thefe 
times. 

If  the  pleading  was  defective  in  any  of  the  foregoing  re- 
quifites,  either  of  fubftance  or  form,  the  [adverfe  party 
might  demur  ;  that  is,  according  to  the  words  of  the  entry, 
dicit  quod  tpfe  ad  pr<sdiSlum  phcitum  prasdi^i  A,  modo  et 
forma  Juperlus  placitatiim  fiecejfe  non  hahet^  nee  per  legem 
terra  tenetur  refpondere,   iinde  pro  defe5]u  fiiffieientis  ref- 
ponjionls  pnedi^ii  A.  in  hac  parte  petit  judicium  et  damna 
fua  occafiofie  tranfgrejjionis pradi£iafthi adjudicari^  Uc^ ;  or  if 
the  demurrer  was   to  a   declaration,  dicit  quod  pradida 
materia  in  narraticne  pradidd  contenta  non  eji  fufficiens  in 
lege   ad    aS^iomm    prdediBam    manutenendam^    unde    petit 
judicium  y  quod  idem  B.  ab  a  ^  zone  predial  ci  hah  end  a  pra- 
cludatur,  i^c^.     Thus  the  conclufion  of  a  demurrer  vari- 
ed according  as  it  belonged  to  the  plaintiflF  or  defendant  in 
the  a£lion. 

In  fome  cafes  they  ufcd  to  Hate  fomefpecial  matter,  and 
then  conclude  with  a  deir.iirrer,  making  the  fpecial  matter 
the  caiifeof  the  demurrer.  This  in  many  cafes  was  optional, 
but  in  others  it  was  required  :  thus  in  a  demurrer  to  a 
double  plea,  it  was  neceflliry  exprefsly  to  demur  for  the 
doublenefs  ;  for  fuch  a  plea  might  not  be  infufpcient^  at 
the  general  form  of  demurrer  always  flated  a  plea  to  be  ; 
but  inconvenient  only,  as  part  of  it  might  be  found  for 
and  part  againfl  the  party  pleading  it'. 

If  an  infufficlentplea  was  not  demurred  to,  buttheadverfe 
party  replied  or  rejoined,  as  the  cafe  might  be,  advantage 
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might  fllll  be  had  of  this   defea,  when  the  caufe  flood     CHAP,  xxiii. 

ready  for  judgment,  by  ftating  fiich  m  itter  as  a  reafon  why      henry^. 

the  judgment  Tnould  be  crrejhd -^  and  if  that  occafion  was        KDW.  IV, 

let  pafs,  it  would  flill  remain  fuch  a  blemifh  as  would 

make   the   judgment   erroneous,  and   might  therefore  be 

difcufled  in  a  writ  of  error,     If  fuch  errors  turned   upon 

a  point  of  law,  the  decifion  in  either  of  thefe  flages  was 

peremptory  ;  but  if  they  confined  in  the  form  of  pleading, 

they  were  called  jecf.iiles,  and  might  be  {ti  right,  by  the 

court  taking  upon  it  officially  io  amend  the  jeofail,  either  by 

virtue  of  their  authority   at  common   law,    or  under  the 

iiatutes  that  had  been  pafled  for  that  purpofe  ;  or,  if  they 

felt  they  had  no  fuch  authority,  by  awarding  the  parties 

to  fet   it  right  themfelves    by  repleading.     The   learning 

of  jeofail  and  aviicndment ,  and  of  repleader^  conff  ituted  an 

important  appendage  to  the  fcience  of  pleading,  and  de- 

fcrves  a  proportionate  confideration  in  the  hiflory  of  this 

branch  of  our  law. 

The  beforementioned  flatutes  of  amendment  had"  ^^^nd^eau"** 
laiddowna  rule,  by  which  the  judges  were  to  govern  them- 
felves In  the  amendments  they  made  in  records'^:  they 
were  thereby  authorifed  to  amend  what  appeared  to  them  to  » 
be  mifprifions  of  the  clerks.  As  an  auxiliary,  and  in  fup- 
port  of  this,  they  had  adopted  two  other  confiderations 
which  ufed  to  weigh  with  them  in  the  amendments  they 
made  ;  one  was,  whether  there  was  any  thing  by  which 
they  might  be  guided  in  their  amendment  ;  the  other  was, 
whether  the  amendment  was  propofed  to  be  made  in  the 
fame  term  in  which  the  jeofail  happened,  or  in  a  fiibfe- 
quent  one.  How  far  thefe  operated,  will  be  feen  by  review- 
ing fome  few  decifionson  this  fubjeft. 

Where  an  original  writ  was   brought  againfl  f.  N, 
but  the  capias  and  other  proccfs,  including  the  exi<rent, 

'  Vid.  aut.  vol.  II.  44S,  -,  aoii  nt.  iyj, 
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were  agalnfl  R.  N.  it  was  determined,  over  and  over 
again,  that  the  capias  and  other  procefs  might  be  amend- 
ed^, but  not  the  exigent ,  becaufe  then  J.  N.  would  be 
outlawed,  though  he  had  never  been  proclaimed '".  Where 
a  juror  was  omitted  in  the  habeas  corpora^  and  the  other 
procefs,  they  would  not  allow  the  venire  facias  to  be  amend- 
ed ;  but  all  the  procefs  after  the  'venire  facias  was  held 
void".  Yet  where,  on  the  return  of  the  diftrefs,  three  ju- 
rors, who  were  before  returned,  were  omitted  upon  exa- 
mination of  the  fheriff  and  the  jurors ;  it  appeared  to  be  an 
omiflion  of  the  fheriff,  and  they  were  really  fummoned  : 
this  was  amended  as  a  mifprifion  of  the  fheriff 's  clerk,  and 
fo  within  the  flatute.  The  fame  where  the  fheriff  returned 
A,  B.  on  the  venire,  and  J.  B.  on  the  diflrefs  ;  If  A.  B. 
was  really  fummoned,  it  would  be  amended  :  fo  of  a  return 
ot  0^0  tales,  on  a  writ  of  decern  tales,  the  writ  lliouW  be 
returned  to  the  fheriff  to  amend**.  But  it  was  different  if 
a  tales  was  returned  without  manucaptors,  for  the  manu- 
captors  fhould  be  found  by  the  parties ;  and  it  was  their 
mifprifion,  and  not  that  of  the  fheriff  p. 

These  were  mifprlfions  of  the  clerk,  when  there  was 
already  an  exifling  writ,  which  he  ought  to  have  purfued 
corredly  in  making  out  the  procefs  iffuing  out  of  it.  It 
was  othervvife  with  the  original  writ,  which  being  the 
ground  of  the  v;hole  proceeding,  and  being  drawn  upon 
the  information  of  the  party  himfelf,  was  not  amendable 
by  the  judges ;  as  if  a  writ  run  in  the  debet,  et  detinet, 
where  it  fliould  be  in  the  detinet  only ;  or  if  it  was  vi  et 
armis,  or  in  any  other  form  that  was  not  fo  warranted  by 
law  ^.  Yet  where  a  writ  was  grounded  upon  an  obliga- 
tion or  an  indenture,  then  any  variance  between  them 
was  amendable,  becaufe  it  was  the  mifprifion  of  the  clerk  in 
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chancery,  who  ought  to  follow  the  fpecialty  In  making  out  CHAP.XJcnn 
the  writ  ^  But  Jhefe  amendments  were  not  of  courfe; 
for  it  feems  they  ufed  to  fend  for  the  clerk,  and  if  it  ap- 
peared upon  examination  of  him,  that  he  had  the  deed 
before  him  at  the  time,  then  the  original  was  amendable,  as  a 
clear  mifprifion  of  his  ^ :  and  from  hence  it  may  be  collected, 
that  fhould  it  have  turned  out  that  he  had  made  the 
writ  fromfalfe  inftruclions,  it  would  not  have  been  amend- 
ed in  this,  any  more  than  in  the  common  cafe,  where  a 
writ  was  made  on  the  information  of  the  party  himfelf  ^ 
Thus,  again,  if  it  appeared  that  the  clerk  was  rightly  in-  » 
formed,  but,  making  a  wrong  conclufion,  drew  the  writ 
wrong,  this  was  amendable ;  and  where  a  writ  ftated  the 
baron  and  feme  to  be  tenants  in  tail,  inftead  of  the  baron 
fmgly  ".  It  was  under  the  idea  of  a  clerical  miftakc,  th^t 
falfe  latin  in  an  original  was  amendable  ^. 

We  have  before  feen,  that  the  prccefs  ifTuing  from  an 
original  might  be  amended,  if  there  was  any  variance. 
Again,  if  the  entry  on  the  roll  varied  from  the  original,  it 
might  be  amended,  as  well  at  common  law  as  by  the  fta- 
tute  y.  Some  variations  of  the  declaration  from  the  writ 
might  be  amended.  Thus,  where  the  writ  was  arbores 
fuccidit  cepit  et  cfpcrtavit,  in  the  declaration  fuccidit 
was  left  out^;  and  it  vv^as  held  a  clerical  mifprifion,  and 
amendable  by  the  flatute :  on  the  fame  idea  it  was  laid 
down,  that  many  things  In  the  writ,  if  left  out  of  the  de- 
claration, might  be  amended  ^.  But  where  a  writ  of 
annuity  was  for  a  fum  of  money,  and  the  declaration  was 
for  a  Icfs  fum,  it  was  held  not  amcndiiblej  and  then  the 
court  declared  it  to  be  no  mifprifion  of  the  clerk,  but  the 
aO:  of  the  party,  or  his  counfel  ^.  It  was  a  rule,  that 
whatever  was  the  a6t  of  the  party/ or  his  counfel,  could 
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not  be  amended.  If  a  plea  was  pleaded,  without  conclud- 
J^J^J^Y^^  ^"o>  ^^  hocparatus  eji  verijicare,  this  was  held  a  flip  of  the 
EDW,  iv/      party  or  his  counfel,  and  not  amendable ", 

Some  of  thefe  amendments  might  be  made  by  the  judgeg 
at  any  time  5    others  could  not  be  made  after  the  term. 
•    Thus  the  judges  could   not  in   another   term  amend  any 
default  of  their  own  in  giving  judgment '^i    and   they  re- 
fufed  to  amend  a  declaration  that  varied  from  a  writ,  becaufe 
it  was  a  declaration  of  a  preceding  term  %    which  could 
not  be  amended  but  by  the  aflent  of  parties.   In  this  refpe6l, 
'  they  made    a  diftlndion   between    the    roll   and    record. 
Thus  it  was  laid  down,   that  the  record  was  during  the 
term  in  the  breaft  of  the  juftices,   and  not    in  the  roll, 
.    which  might  be  amended  during  tiie  term  ;   but  after  the 
term  the  roll  became  the  adlual  record  ^.      It  was  held, 
though  the  writ  of  nift  priiis  might  be  amended  by  the  roll, 
that  being  the  warrant  for  it  s,  yet   the  nijt  prius  record 
fhould  not.     This  was  in  a  cafe  where  the  roll  contained  the 
words  die  brevis,  and  the  record  of  niji  prius  did  not  con- 
tain them,   but  the  verdict  was  as  if  they  were  in :  the 
reafon  given  for  this  was,  becaufe  the  jullices  o{  niJl prius 
had  no  warrant  for  fuch  a  verdi£t'\ 
As  afnenclmentswhoWy  applied  to  thofedefefb  which  arofe 
Of  repleader.        from  the  mifprifions  of  clerks,    repleader  was  the  remedy 
for  thofe  which  were  committed  by  the  party  himfelf,  or  his 
counfel.     Thefe  being  fuch  as  he  would  be  allowed  to  cor- 
re£t  at  the  time,  if  he  had  declared  **yVo/^/7,"  or,  in  other 
words,  "  I  have  failed  in  wy  plea,  and  pray  leave  to  plead 
'*  it  over  again  *,''  any  default  whatfoever   apparent  upon 
the  record,   where  the  rules  of  pleading  above  laid  down 
were  violated  by  either  party,   might  be  madq.  a  reafon  for 
a  repleader.     For  inftance,  if  to  a  plea  of  no  award   it 

«  ay  Hen.  VI.  10.  *  7  Hen.  VI.  29. 
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was  replied  that  there  was,  this  was  a  jeofail,  becaufe  he    CHAP,  xxirr. 
ought  to  (hew  in  certain  what  award  was  made,  and  where,     HTNRT^vr 
and  that  it  was  the  defendant's  fault  in  not  performing  Its        libW.  iv. 
and  a  repleader  was  awarded  ^ :  the  fame  if  a  traverfe  was 
wrong  taken,  an  iflue  mif-joined,  a  trial  in  a  wrong  county, 
in  fhort,  if  there  was  any  defe£t  that  would  prevent  the 
merits  of  the  caufe  from  being  tried  and  decided  upon  the 
then  flate  of  the  pleadings. 

A  REPLEADER  might  be  awarded  after  iffue  joined  ;  and 
it  was  not  uncommon,  when  the  jury  were  ready  to  give 
their  verdi6l,  if  any  jeofail  appeared,  to  difcharge  them, 
and  give  the  parties  time  to  replead*^.  This  was  a  fhort 
way  of  doing  fubftantial  jufllce,  and  there  are  many  in- 
fiances  of  it  in  the  reports  of  tliis  time ;  but  it  is  probable, 
this  was  confined  to  the  Middlefex  caufes,  which  ufed  to  be 
tried  at  the  bar  of  the  courts  at  Weftminfler  j  for  it  fhould 
feem,  a  judge  at  nift  prius  would  hardly  interfere  in  quef- 
tions  that  were  entirely  foreign  to  the  iflue  to  be  tried.  As 
repleader  was  awarded  after  an  iflue,  {oi,  for  the  fame  reafon, 
was  it  after  a  demurrer '.  When  a  repleader  was  awarded, 
they  always  went  back  to  the  part  of  the  record  that  was 
defedive.  Thus,  if  the  bar  was  good,  and  the  replication 
bad,  they  begun  to  replead  at  the  replication.  If  the  bar 
was  bad,  and  the  replication  good,  then  they  begun  the  re- 
pleader at  the  bar,  and  the  plaintiff  was  to  reply  dcmvo"'. 

Sometimes  a  vicious  plea  might  be  made  go^cd  by  the 
replication,  and  fo  preclude  the  neceflity  of  a  repleader  ;  as 
where  a  releafe  was  pleaded  without  naming  a  venue,  if  the 
plaintifF  replied  non  eji  fa^um,  this  cured  the  defect  of  the 
plea  :  in  like  manricr  a  declaration  might  be  made  good  by 
the  plea  ".  As  a  jeofail  might  be  cured  by  the  fubfcqucnt 
pleading,  (^  it  might  by  a  verdict.  Thus  a  bad  liTue,  as  a 
negative  pregnant,  a  double  plea,  and  the  hke,  if  found  by 

»  5  Ed.  IV.  108.  "^  42  Hen.  VI.  19. 
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CHAP.  XXIII.  verdi(5l  for  the  party  pleading  it,  was  held  to  be  cured ;  not 
Vjj'J^^^^^  io,  if  found  for  the  adverfe  party  °.  So  if  a  revtrfioner 
iJUW.  iV.  *  prayed  to  be  received,  and  the  demandant  counterpleaded 
that  he  had  nothing  in  the  reverfion  the  day  of  the  writ 
purchafed,  it  was  ^jeofail-,  for  he  fhould  add,  nor  any  time 
fmce  :  yet  if  it  was  found  in  the  affirmative  for  the  prayor, 
it  was  cured  by  the  verdi6t :  otherwife,  if  it  had  been  found 
for  the  demandant  in  the  negative ;  for  then  it  might  have 
been,  that  he  had  the  reverfion  by  defcent  or  purchafe  pend- 
ing the  writ,  tho'  he  had  not  had  it  the  day  of  the  writ  pur- 
chafed J  which  would  Iiave  clearly  manifefted  the  jeofail  p. 

The  entry  of  an  award  of  repleader  might  be  as  follows : 
Pojiea  continuato  inde  procejfu^  i^c.  Wc.  Et  fupcr  hoc  vifts 
fratnijfis,  et  per  jiijiitiarios  Kic  plcne  inteUeilis,  fat  is  conjiat, 
qwjd  prcedi^um  piacituDi,  in  pracluftonem  a^ionis  pradi^a 
placitatum,  miniis  fnfficiens  in  lege  exijiit,  et  exitus  inde  fub^ 
fequens  minus  apte  jun/^us,  per  quod  di5ium  eft  parti  bus  pra~ 
di^is,  quod  replacitent,  videlicet,  quod  pradi^lus  R.  refpon- 
deat  ad  narrationem  pradi^a-m,  et  quod  pr  adieus  S.  rep  licet, 
et  quod  pr<^di^us  R,  rcjungat,  quoufq  -^  novum  exitumftve 
novos  exitus  inde  bene  junxerint,  vel  in  judicium  placitave-^ 
rint,     Et  pradiSlus  R,  petit  licentium  interloquendi,  &c  '^. 

Thus  have  we  laid  before  the  reader  fuch  an  account 
of  the  principal  points  in  pleading  as  the  nature  of  our 
hiftorical  enquiry  would  allow.  Pleading  is  a  branch  of 
our  law  that  confifls  of  fo  many  unconneiled  particulars, 
that  it  is  lefs  capable,  perhaps,  than  any  otherof  being  reduced 
to  the  compafs  of  an  hiftorical  narration.  The  curiofity 
of  pleaders  in  thefe  reigns  had  made  it  fo  complex,  that  it 
called  for  the  moft  laborious  attention  in  the  ftudent,  and 
the  moft  vigilant  circumfpedlion  in  the  pradicer. 

When  fo  much  anxiety  was  difcovered  in  cultivating 
this  branch  of  ftudy,  it  was  impoffible  almoft  to  avoid  fome 
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of  the  faults  which  were  before  complained  of  in  the  law- 
yers of  Edward  the  Third's  time.  It  cannot  be  denied  that 
the  pleaders  of  thefe  times  gave  into  much  refinement, 
raifing  debates  about  verbal  formalities,  as  points  of  the 
greaieft  moment ;  and  fuch  was  the  humour  of  the  age^ 
that  this  captioufnefs  was  not  difcountenanced  by  the  bench. 
When  the  philofophy  of  the  times  was  a  war  of  words,  it 
is  not  to  be  wondered  that  a  learned  profeflion  fhould  pay 
too  great  a  regard  to  laborious  trifles.  The  calamity  has 
been,  that  after  other  branches  of  knowledge  took  a  more 
liberal  turn,  the  minutiae  of  pleading  continued  flill  to  be 
refpedled  with  a  fort  of  religious  deference. 

While  we  acknowledge  ourfelves  indebted  to  the  prac- 
ticers  of  thefe  times  for  reducing  to  fome  method  the  plain 
and  fenfible  logic  of  maintaining  and  defending  a  fuit  in  a 
legal  form,  it  cannot  but  be  lamented  that  they  fuffercd  to 
creep  into  it,  at  the  fame  time,  certain  technical  peculiari- 
ties, fo  abdrufe  and  problematical  as  to  give  the  fcience  of 
good  pleading  too  much  an  air  of  myftery. 


CHAP.  XXIIL 

HENRY  VI, 
£DW.  IV, 


END    OF    THE    THIRD    VOLUME. 
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